Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


v..  . 


'  X  '  !•»     -     >^  • 


r 


V 

•5 


•  .1  * 


^ 


I 
ll 


I 


1^    ^ 


A' 


REPOHTS  OF  CASES 

ABGUED  AND  DETEBHINBD 


ni  THB 


SUPREME  COURT 


OF  THB 


DISTRICT  OF  COLUOIA, 

(OKmUL  TBBM,) 


AT  IMB 


APBIL  AND  SEPTEMBEB  TEBMS  OF  1873, 

AND  AT  THE  JANUAEY,  APEIL,  AND 

SEPTEMBEB  TEBMS  OF  1874 


Bf 


ABTHUB  MaoABTHUB, 

AaaocuTB  juancB. 


^?- 


W.  H.  A  O.  H.  MORRISON,  BOOKSELLERS : 

TVASHIN-a-TON, 

1875. 


/2^.  (^^z^.^/  Aer^' 


LIST  OP  OFFIOEES 


OV  THB 


SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


JXTSTIOH3S. 

DAVID  K.  C  ARTT£B Chdbf  Jubticb. 

ABRAM  B.  OLIN 

ANDREW  WYLIE ,  , 

)  Associate  Justioss. 

DAVID  C.  HUMPHREYS  .  .  . 

ARTHUR  MacARTHUR  .... 


GEORGE  P.  FISHER U.  S.  District  AiTOBinET. 

CAMPBELL  CARRINGTON .  .  .  Assistant  U.  S.  District  Attornbt 

RETURN  J.  MEIGS  .  .       .  Clerk. 

ROBERT  LEECH*    .  .  .  Auditor. 

ALEXANDER  SHARP U.  8.  Marshal. 

GEORGE  W.  PHILLIPS    .  .  .  .  U.  S.  Deputt  Marshal. 

J.  SATLES  BROWN Register  in  Bakkritftct. 

AMOS  WEBSTER Register  of  Wilus. 


*  The  death  of  Mr.  Leeoh  has  oocorred  sinoe  these  reports  were  oompleted  and  Hoik 
Thomas  Hood  has  been  appointed  in  his  plaoei. 


I 


I 


PREFACE. 


The  Supreme  Ooart  of  this  District  is  organized  by  the  act 
of  March  3,  1863,  and  is  the  only  court  of  original  and 
superior  jurisdiction,  for  local  purposes,  at  the  seat  of  the 
General  Government.  In  addition  to  the  powers  and  juris- 
diction of  a  circait  and  district  court  of  the  United  States, 
it  has  general  jurisdiction  in  law  and  equity ;  it  can  also 
proceed  in  all  common-law  and  chancery  causes  instituted 
before  it,  in  which  either  of  the  parties  reside  withpat  the 
District,  as  was  done  in  the  supreme  court  of  chancery  in 
the  State  of  Maryland  on  the  3d  day  of  May,  1802.  It  has 
also  power,  at  the  general  terms,  to  hear  and  determine 
all  appeals  from  the  decisions  of  the  Commissioner  of  Pat- 
ents, where  the  party  appealing  is  dissatisfied  with  the 
action  of  the  Oommissioner.  It  exercises  the  powers  and 
duties  of  the  late  orphans'  court,  and  administers  the  estates 
of  deceased  persons ;  and  it  holds  terms  for  the  trial  of  all 
crimes  and  offenses  arising  within  the  District.  The  pro- 
ceedings in  the  police  court  and  before  justices  of  the  peace 
may  also  be  removed  into  the  supreme  court  by  appeal 
for  final  determination,  and  it  is  the  only  local  tribunal  in 
the  District  having  original  power  to  issue  the  writ  of 
mandamus  to  heads  of  Departments  and  other  inferior 
officers  in  regard  to  the  performance  of  ministerial  duties. 

To  this  court  is  intrusted  the  execution  of  the  laws  which 
protect  the  officers  of  the  General  Government,  the  represent- 
atives of  the  people  in  both  branches  of  Congress,  the  employes 
in  the  various  Departments,  as  well  as  the  citizens  from  every 
part  of  the  country  who  visit  the  capital  either  from  motives 
of  business  or  inclination. 

The  law,  equity,  and  criminal  business  of  which  the  court 
has  cognizance,  is  transacted  at  special  terms,  held  by  a 
single  justice;  and  any  party  aggrieved  by  the  order,  judg- 
ment, or  decree  pronounced  at  such  terms  may  appeal  there- 
from to  the  general  term,  held  by  all  the  justices,  or  three  of 
them  at  least,  sitting  in  banc. 
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In  Tiew  of  this  extended  jorisdiction,  there  arises  a 
necessity  that  the  law  as  decided  shonld  be  preserved,  and 
some  means  adopted  by  which  it  may  be  known.  'So  pio- 
vision  has  been  made  for  reporting  the  decisions  of  the 
general  term,  and,  consequently,  no  attempt  has  been  made 
to  famish  them  in  any  manner  either  to  the  bar  or  the  com- 
mnnity.  Indeed,  there  have  been  no  reports  of  jndicial  pro- 
ceedings in  this  jurisdiction  since  those  of  Judge  Oranch 
were  brought  to  a  close  in  1840.  And  yet  all  will  acknowl* 
edge  that  next  in  importance  to  a  right  determination  is  a 
full  and  accurate  knowledge  of  the  reasons  which  justify  it 
Without  this  advantage  the  law  is  uncertain,  and  subject  to 
fluctuations  from  which  even  the  court  cannot  protect  itself. 

To  supply  this  want  I  have  undertaken  the  task  of  r^K>rt- 
ing  the  current  decisions  of  the  court  in  banc;  and  the  present 
volume  contains  every  case  in  which  any  point  of  interest 
has  been  passed  upon  from  the  April  term  in  1873  to  the 
September  term  in  1874,  both  inclusive. 

I  have  adopted  the  method  which  generally  prevails  in 
modem  reports,  of  which,  perhaps,  there  is  no  better  example 
than  those  of  the  Supreme  Court  of  the  United  States,  by 
Mr.  Wallace.  First  in  order  is  the  syllabus,  upon  which  I 
have  bestowed  the  most  diligent  consideration,  that  it  may 
accurately  set  forth  the  real  points  in  the  decision.  This  is 
followed  by  a  statement  in  which  is  arranged  every  material 
fact  necessary  to  und^^stand  the  cause }  but  when  the  case  is 
stated  fully  in  the  opinion  of  the  court,  I  have  not  thought  it 
proper  otherwise  to  present  the  facts.  The  briefs  and  argu- 
ments of  counsel  are  then  given,  when  they  are  not  entirely 
omitted.  The  rule  of  court  requiring  printed  briefs  has  been 
of  great  advantage,  and  the  care  and  learning  with  which 
they  are  generally  prepared  entitle  them  to  greater  space 
than  I  have  been  able  to  give  them,  without  inconveniently 
swelling  the  volume.  My  only  regret  is  that  I  have  been  so 
restricted  in  the  use  of  these  admirable  productions ;  for  as 
a  means  of  reference  they  confer  a  substantial  benefit  upon 
the  profession. 

Where  the  opinion  was  delivered  in  writing,  it  is  given  in 
full;  and  in  the  case  of  oral  decisions,  care  has  been  taken  to 
conform  the  report  to  the  absolute  point  in  judgment. 

It  has  been  my  constant  aim  to  make  the  reports  in  every 
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case  as  full  and  aathentio  as  my  opportunities  of  sharing  in 
the  labors  of  the  court  would  permit,  so  that  there  might  be 
no  reason  to  complain  of  error  or  mistake.  I  am  conscious, 
however,  that  the  work  is  imperfect ;  and  any  suggestion  to 
improve  it  will  not  only  be  appreciated,  but  appropriated  to 
the  benefit  of  the  next  volume. 

I  desire  to  acknowledge  the  liberality  of  counsel  in  furnish- 
ing me  with  copies  of  records  and  briefs,  and  also  the  kind- 
ness of  the  clerk's  officers  in  searching  the  files  for  the 
material  necessary  to  make  the  work  complete.  My  thanks 
are  especially  due  to  Mr.  Barnard  for  numerous  transcriptions 
from  his  short-hand  notes  of  oral  opinions. 

In  conclusion,  I  have  only  to  add  that  the  cases  reported  in 
this  volume  which  have  been  reversed  in  the  Supreme  Oourt 
of  the  United  States  down  to  this  date,  will  be  found  at  the 
end  of  the  table  of  cases. 

ARTHUR  MaoARTHUR. 

Washington,  June^  1875. 
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REPORT  OF  CASES 


DECIDED  BY 


TOE  SITREME  COIRT  OF  THE  DISTBICT  OF  COLUMBIA, 

AT  APEIL  GE^"ERAL  TERM,  1873. 


CHILD  vs.  TKIST. 
In  Equity.— No.  2365. 

I.  An  attorney  or  counselor  at  law  who  Buccessfully  prosecutes  a  private 

claim  against  the  United  Stat-es,  for  a  contingent  fee  of  the  amount 
allowed^  has  a  lien  upon  the  fund  which  may  be  enforced  against  the 
claimant,  even  when  the  money  is  in  the  Treasury  of  the  United 
States. 

II.  A  contract  to  prosecute  such  claim  before  Congress  is  not  void  as 

against  public  policy ,  when  the  services  are  to  be  rendered  in  an  open 
and  fair  presentation  of  facts,  and  where  no  secret  or  corrupt  means 
are  employed  to  mislead  or  deceive  the  members  of  the  legislative  body. 

III.  Nor  does  such  an  agreement  operate  as  a  transfer  or  assignment  of  a 
part,  or  interest  in  the  claim,  so  as  to  make  it  void  by  the  provisions 
of  the  act  of  Congress  of  February  26, 1853.  It  is  a  method  of  fixing 
the  compensation  in  procuring  the  allowance  of  the  claim. 

STATEMENT  OF  THE  CASE. 

It  appears  from  the  pleadings  and  proofs  in  this  case  that 
the  defendant,  in  the  month  of  December,  1869,  employed 
Linns  Child,  who  was  an  attorney  and  counselor  at  law,  doing 
business  in  the  city  of  Boston,  to  present  and  prosecute  a 
claim  against  the  United  States  Government  for  services  he 
had  long  previously  rendered  in  negotiating  a  treaty  with  the 
Mexican  government,  known  as  the  Guadalupe  Hidalgo 
treaty;  and  he  agreed  to  pay  said  Linus  Child  a  fee  of 
twenty-five  per  centum  of  all  money  that  should  be  allowed 
him  by  Congress,  or  paid  him  by  the  Government.  At  the 
time  Linus  Child  was  employed  by  the  defendant,  the  plaint- 
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iff,  who  is  his  sod,  was  in  copartnership  with  him  as  attor- 
neys and  counselors  at  law,  and  had  a  joint  interest  in  hia 
father's  business. 

On  the  27th  of  August,  1870,  Linus  Child  died,  and  the 
plaintiff  became  his  executor,  and  continued  to  prosecute  the 
claim,  with  the  knowledge  and  consent  of  the  defendant, 
until  the  20th  day  of  April,  1871,  when  an  act  of  Congress^ 
was  passed  providing  for  the  payment  to  said  defendant  of 
the  sum  of  (14,559.90. 

The  services  in  prosecuting  said  claim  were  rendered  in  a 
fair,  open,  and  honorable  presentation  of  facts  to  the  members 
and  committees  of  both  Houses  of  Congress,  and  no  means 
were  employed  to  mislead  or  deceive  them.  The  defendant 
has  refused  to  pay  the  plaintiff  on  his  own  account,  or  as  rep- 
resentative of  the  said  Linus  Child,  the  twenty-five  per 
centum  of  the  sum  so  appropriated ;  and  the  money,  or  some 
part  of  it,  is  still  in  the  Treasury  of  the  United  States.  The 
defendant  resides  in  Alexandria,  has  no  other  property  in 
this  District,  and  is  insolvent. 

The  prayer  of  the  bill  is  that  the  defendant  may  be  re- 
strained from  withdrawing  the  money  from  the  Treasury  until 
he  complies  with  his  said  contract,  and  for  a  decree  of  pay- 
ment. 

This  case  was  before  this  court  at  a  former  term,  on  a  de- 
murrer filed  to  the  bill,  and  it  was  then  decided  that,  accord- 
ing to  the  allegations  of  the  bill,  the  agreement  was  for  a 
contingent  fee,  and  the  services  performed  in  a  fair  and  open 
representation  of  the  claim,  which  were  admitted  by  the  de- 
murrer, and  that  such  agreement  was  not  void  as  being 
against  public  policy ;  nor  was  it  such  a  transfer  of  the  claim 
as  to  make  it  void  by  the  provisions  of  the  act  of  Congress 
of  February  26, 1853. 

The  cause  is  now  heard  on  pleadings  and  proofs  in  the 
first  instance  at  the  general  term. 

JB.  F.  Butler  and  i2.  D.  Musaey^  for  complainant,  cited : 

Wylie  vs.  Coxe^  15  How.,  415 ;  Fainter  vs.  Drum^  40  Penn. 
State,  pp.  467,  470. 
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Tkoni€L8  J.  Durant  for  defendant : 

Ist.  The  court  has  decided,  apon  the  demarrer,  that  the 
agreement  was  not  an  assignment.  Painter  vs.  Drum^  4 
Wright,  470.  We  now  argue  there  can  be  no  lien  on  the 
fund,  for  the  services  were  not  those  of  an  attorney  and 
counselor  at  law.  That  a  lawyer  has  a  lien  for  services  in  a 
cause  in  court,  (see  PaschaVs  Case,  10  Wall.,  483,)  but  it  can- 
not be  inferred  that  such  a  lien  exists  on  money  in  the  Treas- 
ury of  the  United  States,  in  favor  of  one  who  renders  the 
services  of  a  non-professional  agent. 

2d  and  3d.  The  agreement  of  defendant  was  with  Child, 
the  father,  alone,  and  not  with  the  firm,  and  was  therefore 
terminated  by  the  death  of  the  party. 

4th,  5th,  and  6th.  On  the  whole  case  the  decree  of  the 
court  should  be  to  dismiss  the  bill. 

At  the  conclusion  of  the  argument  the  judges  delivered 
oral  opinions.  But  a  brief  outline  only  can  be  given  of  the 
grounds  of  the  decision. 


The  Court,  in  substance,  held : 

That  while  all  contracts  to  procure  or  influence  legislation 
by  secret  means,  or  by  any  method  likely  to  mislead  or  de- 
ceive members  of  legislative  bodies,  were  utterly  void  as  in 
violation  of  public  policy  and  good  morals;  yet  it  is  the 
undoubted  right  of  all  persons  whose  private  interests  are 
affected  by  legislative  acts  to  present  their  claims  or  inter- 
ests, personally  or  by  counsel,  acting  openly  and  professedly 
on  their  behalf,  to  Congress  and  its  committees,  and  to  fur- 
nish such  facts  and  arguments  as  will  explain  the  merits  in 
controversy.  When,  this  is  done  openly  and  honestly,  there 
is  nothing  in  such  a  course  which  is  prohibited  by  public 
policy  or  sound  morality.  In  regard  to  general  legislation, 
the  members  perform  their  high  trust  upon  their  knowledge 
of  public  affairs ;  but  in  respect  to  acts  of  private  legislation, 
the  necessary  information  can  only  be  derived  from  individ- 
uals. Hence,  it  is  the  common  practice  for  the  person  inter- 
ested, or  his  counsel  representing  him,  without  concealment 
to  make  such  representation  to  the  members  or  committees 
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of  CoiJgrefc>s  as  may  be  necessary  to  a  full  understanding  of 
tbe  facts.  We  do  not  understand  that  any  of  the  decisions 
condemn  this  practice,  but  they  all  incidentally  support  it. 
Judicial  language  of  unusual  severity  has  been  justly  uttered 
against  secret  and  sinister  efforts  to  procure  public  legisla- 
tion, but  not  against  open  and  avowed  advocacy  by  an  attor- 
ney of  a  bill  for  the  relief  of  an  individual.  This  point  waB 
disposed  of  on  the  demurrer,  upon  the  admitted  allegations 
of  the  bill,  that  the  services  rendered  consisted  in  a  fair  and 
honorable  representation  of  the  claim.  Another  objection 
disposed  of  on  the  same  occasion  was,  that  the  contract  for  a 
contingent  fee  was  not  a  transfer,  either  in  law  or  equity,  of 
the  claim  or  any  part  of  it,  so  as  to  render  it  void  by  the  pro- 
visions of  the  act  of  Congress  of  February  26,  1863.  We 
regard  an  agreement  for  a  contingent  fee  of  the  amount 
which  may  be  allowed  as  simply  a  measure  of  compensation. 
It  has  no  element  of  an  assignment,  and  cannot  be  made  one 
except  by  overlooking  its  meaning  and  purport. 

The  ground  is  now  taken  that  equity  can  exercise  no  juris- 
diction for  the  reason  that  complainant  has  no  lien  upon  the 
fund.  It  is  admitted  that  an  attorney  or  counsel  in  a  cause 
in  court  has  a  lien  on  money  collected,  and  in  his  hands,  for 
his  fees  and  disbursements,  but  it  is*  contended  that  such  a 
lien  does  not  exist  for  services  which  are  beyond  the  scope 
of  a  lawyer's  professional  business ;  that  services  in  present- 
ing a  claim  to  members  of  a  legislative  body  are  non-profes- 
sional and  cannot  become  the  foundation  of  a  lien.  In  con- 
sidering this  position,  we  ought  to  remember  that  the  United 
States  cannot  be  sued  in  this  class  of  cases,  and  the  only 
remedy  the  defendant  had  was  in  tbe  forum  of  Congress. 
Had  his  demand  been  against  a  party  capable  of  being  sued 
in  a  court  of  equity,  his  attorney  would  confessedly  have  a 
lien  upon  the  money  collected.  In  either  case  the  services 
are  rendered  for  precisely  the  same  object ;  and  to  distinguish 
between  the  services  of  an  attorney,  in  respect  to  the  means 
he  has  used  in  collecting  the  demand,  where  tbe  result  is 
practically  of  the  same  benefit  to  his  client,  is  neither  reason- 
able nor  just.  When  he  collects  without  suit  upon  a  mere 
demand,  he  is  protected  as  much  as  if  he  had  accomplished 
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theresalt  by  judgment  aad  execution.  To  collect  demands 
is  certainly  witbin  the  scope  of  professional  business,  by 
whatever  means  the  process  is  conducted,  and  whether  from 
States  or  individuals.  The  court  are  therefore  of  opinion  that 
a  lawyer  who  has  successfully  prosecuted  a  claim  for  relief 
against  the  United  States,  upon  an  agreement  for  a  contin- 
gent fee  out  of  the  allowance,  has  a  professional  lieu  upon  the 
fund,  which  may  be  enforce<l  in  a  court  of  equity. 

Another  objection  to  the  jurisdiction  is,  that  such  a  lien 
can  only  exist  on  money  collected  and  in  the  hands  of  the 
attorney,  and  that  it  cannot  exist  on  money  in  the  Treasury 
of  the  United  States.  This  point  has  been  overruled  in  the 
case  of  Wylie  vs.  Coxe^  15  How.,  pp.  415,  417,  420,  where  the 
complainant,  by  agreement,  was  to  receive  a  contingent  fee 
out  of  the  fund  awarded  and  which  was  in  the  Treasury. 
The  court  held  that  the  contract  constituted  a  lien  upon  the 
fund,  and  that  such  lien  was  a  sufficient  ground  for  an  equity 
jurisdiction,  and  the  court  seem  to  lay  some  stress  upon  the 
fact  that  the  executrix  who  claimed  the  fund  resided  in  Mex- 
ico, and  that  the  payment  to  her  would  probably  place  it 
beyond  the  reach  of  the  complainant.  This  observation 
applies  to  the  case  here.  The  fund  is  in  the  Treasury;  the 
defendant  resides  in  Virginia  and  is  insolvent,  and  the  pay- 
ment of  the  fund  to  him  would  evidently  place  it  beyond  the 
reach  of  this  complainant.  The  principle  which  gives  a  court 
of  equity  jurisdiction  to  establish  a  lieu  in  si^ch  a  case  is 
clearly  recognized  by  the  Supreme  Court,  and  we  think  we 
ought  to  apply  it  in  this  case. 

In  the  next  place  it  is  said  that  the  agreement  of  defendant 
was  with  Child  the  father,  and  that  it  terminated  w^ith  his 
death.  It  is  shown,  however,  that  the  plaintiff  was  in  co- 
partnership with  his  father,  and  jointly  interested  with  him 
in  his  business,  and  that  on  his  death  he  became  his  executor, 
and  continued  to  prosecute  the  claim  with  the  knowledge 
and  approbation  of  the  defendant,  and  without  any  new 
arrangement,  until  the  act  of  Congress  was  passed  providing 
for  its  payment.  From  this  it  is  fair  to  presume  that  the 
agreement  was  in  the  interest  of  the  firm,  and  that  the  serv- 
ices were  performed  by  the  complainant  after  the  death  of 
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his  father,  with  the  approval  of  the  defendant,  in  execution 
of  the  contract.  In  our  opinion  he  is  estopped  by  hid  own 
conduct  from  denying  the  defendant's  interest,  after  accept- 
ing his  services  rendered  by  him  in  good  faith,  as  he  evidently 
understood,  under  the  agreement. 

It  is  clear  that  it  is  a  just  and  honest  claim,  and  that  the 
stipulated  compensation  is  fully  earned,  and  we  can  see  no 
technical  barrier  to  obstrucft  the  plaintiff's  remedy  in  this 
form. 

There  must  be  a  decree  for  complainant. 


Mr.  Justice  Wylie  dissenting. 
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8TOTT  ET  AL.  VS.  EUTHEEFORD. 
At  Law.— No.  7122. 

A  lease  of  real  estate  in  which  the  lessors  are  described  as  "acting  as  a 
charcb-extension  committee  by  authority  and  on  behalf  of  the  Qen- 
eral  Assembly  of  the  Presbyterian  Chnrch,  Old  School/'  parties  of  the 
first  party  and  who  execated  the  lease  in  their  individual  names  and 
seals,  and  which  contained  reciprocal  covenants  to  be  performed  by 
the  parties  respectively,  one  of  which  was  to  pay  rent  on  the  part  of 
the  lessee  to  the  lessors,  as  in  their  own  right,  is  a  nullity.  It  is  a 
nullity  as  to  the  owner,  because  it  is  not  his  contract ;  and  as  to  the 
lessors^  because  they  have  no  estate  in  the  property ;  and  as  to  the 
lessee,  because  it  is  not  binding  on  the  other  party.  And  the  rule 
that  a  tenant  shall  not  be  allowed  to  dispute  his  landlord's  title  has 
'    no  application  to  such  a  case. 

The  material  facts  are  stated  in  the  opiaion  of  the  court. 
William  A.  Meloy  for  plaiutiflf. 
L,  G,  Hine  for  defeudant. 

Mr.  Justice  Wylie  delivered  the  opiuiou  of  the  court : 

This  is  aa  action  brought  by  lessors  against  a  lessee,  on 
the  covenants  of  the  latter  to  pay  rent,  taxes,  and  to  put  and 
keep  the  premises  in  a  certain  condition  of  repair. 

The  lease  declares  as  follows :  ''  This  indenture  made,  &c., 
between  P.  D.  Gurley,  Charles  Stott,  Wm.  McLean,  Will.  L. 
Waller,  Jas.  P.  Tustin,  P.  A.  Tscheffeley,  and  John  M.  Mc- 
Calla,  acting  as  a  church-extension  committee,  by  authority 
and  on  behalf  of  the  General  Assembly  of  the  Presbyterian 
Church,  Old  School,  of  the  first  part,  and  Wm.  Euther- 
ford,  of  the  second  part,  all  of  the  city  of  Washington,  D.  C, 
witnesseth." 

The  lease  was  for  five  years,  from  the  1st  day  of  February, 
1864,  at  a  rent  of  $500  a  year,  payable  half  yearly  to  the  les- 
sors, their  successors  or  assigns,  and  contained  a  covenant 


8  Sttpremb  Court,  D.  0.  [April  T., 


Stott  et  al.  T8.  Rntherfbrd. 


on  the  part  of  the  lessee  to  pay  the  rent,  as  well  as  all  taxes 
and  assessments,  and  to  put  in  repair  a  building  on  the  prem- 
ises which  had  been  falling  into  decay ;  and  at  the  expira- 
tion of  the  term,  ^' to  surrender  and- deliver  up  the  possession 
of  said  premises  to  the  said  parties  of  the  first  part,  their 
successors  or  assigns.'' 

It  contains  the  stipulations,  also,  to  be  observed  by  the 
lessee,  which  are  not  material  in  this  controversy. 

A  lease  of  real  estate  which  sets  out  on  its  face  that  the 
lessor  has  no  interest  of  his  own  in  the  •subject,  bat  that  he 
assumes  to  act  in  the  matter  on  behalf  of  the  owner,  who  is 
named,  but  which  contains  reciprocal  covenants  to  be  per- 
formed by  the  parties  respectively,  one  of  which  is  a  cove- 
nant on  the  part  of  the  lessee  to  pay  the  rent  to  the  lessor^ 
as  in  his  own  right,  and  which  is  executed  by  the  parties  in 
the  usual  form,  as  between  individuals  contracting  in  refer- 
ence to  their  own  property,  is  a  nullity.  It  is  a  nullity  as  to 
the  owner  because  it  is  not  his  contract ;  it  is  a  nullity  as  to 
the  lessor  because  he  has  no  estate  in  the  property ;  and  it  is> 
a  nullity  as  to  the  lessee  because  it  is  not  binding  on  the 
other  side.  And  that  was  the  contract  in  the  present  case. 
The  owner,  it  is  true,  might  maintain  his  action  against  the 
tenant  in  such  a  cas.e  for  use  and  occupation,  butnot  on  this 
contract.  The  rule  that  a  tenant  shall  not  be  allowed  to  dis- 
pute his  landlord's  title  has  no  application  to  such  a  case. 
The  tenant  himself  is  thus  estopped,  but  others  are  not.  If 
the  lessor  himself  shows  that  he  had  no  title,  or  if  the  tenant 
be  evicted  by  a  paramount  title,  or  if  the  lessor's  estate  have 
come  to  an  end  before  the  expiration  of  the  term,  the  rule 
does  not  apply.  To  say  that  the  tenant  is  estopped  from  set- 
ting up  a  defense  which  is  valid  on  the  very  face  of  his  leasey 
would  be  estoppel  reversed. 

In  Frontin  vs.  Small,  Ld.  Raym.  R.,  14:18,  tlie  lease  was 
made  by  an  agent  in  his  own  name,  but  the  rent  was  to  be 
paid  to  the  owner.  The  rent  being  in  arrear,  the  agent  sued 
the  tenant  on  his  covenant  to  pay ;  and  defendant  demurred 
to  the  declaration  for  the  reason  that  it  appeared  on  the  face 
of  the  contract  that  the  agent  was  not  the  owner  of  the. prop- 
erty, and  therefore  the  lease  was  void.  Fov  the  plaintiffs  it 
was  argued  that  the  lease  being  under  seal  the  tenant  was 
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estopped  to  deny  its  validity.  But  the  court  held  that  the 
lease  was  void  on  its  face  bec<iuse  it  showed  that  the  lessor 
had  DO  interest  in  the  land,  and  could  not  be  upheld  even  by 
the  covenant  that  the  rent  was  to  be  paid  to  the  owner.  (See 
Selw.  N.  P.,  539,  540.)  And  in  2  Kent's  Com.,  it  is  laid  down 
that  an  "  attorney  who  executes  a  power,  as  by  giving  a  deed, 
must  do  it  in  the  name  of  bis  principal,  for  if  he  executes  it 
in  his  own  name,  though  he  describes  himself  to  be  the  agent 
or  attorney  of  his  principal,  the  deed  is  held  to  be  void ;  and 
the  attorney  is  not  bound,  even  though  he  had  no  authority 
to  execute  the  deed,  when  it  appears  on  the  face  of  it  to  be 
the  deed  of  his  principal,"  citing  many  authorities. 

It  may  seem  inequitable  that  a  tenant  who  has  entered  into 
and  enjoyed  the  use  of  property  under  a  lease  like  the  one 
now  in  question  should  not  be  obliged  to  comply  with  his 
covenants.  This  argument  was  urged  by  plaintiifs  counsel 
in  the  case  of  Frontin  vs.  Small,  Biit  the  court  held  ^^  that 
it  api>earing  on  the  declaration  that  the  lease  was  void  be- 
cause it  was  not  made  in  the  name  of  James  Frontiil,  whose 
house  it  appeared  to  be,  and  that  the  plaintiff  only  made  it 
as  his  attorney,  there  could  be  no  estoppel ;  and  then  the 
covenant  to  pay  the  ront  was  void,  and  the  plaintiff  could 
not  maintain  the  action.'' 

In  Croade  vs.  Ingraham,  13  Pickering,  35,  Shaw,  0.  J.,  said : 
^^  Nor  does  the  doctrine  of  estoppel,  or  the  maxim  of  nil  habuit 
in  tenementis,  ^PP^y*  Here  it  appears  on  the  face  of  the  in- 
strument itself,  that  the  plaintiff  intended  to  transfer  to  Jabel 
Ingraham,  by  the  instrument  called  a  lease,  all  the  right 
which  she  had  to  have  dower  assigned  to  her ;  and  it  is  a 
general  rule  governing  the  doctrine  of  estoppel,  that  where 
the  truth  appears  on  the  face  of  the  instrument  itself,  upon 
which  the  estoppel  is  alleged  to  arise,  no  estoppel  Is  wrought 
as  to  the  fact  thus  appearing." 

In  the  present  case  the  record  shows  that  the  plaintiffs 
were  not  even  vested  with  the  legal  estate  in  the  property 
which  they  undertook  to  demise.  They  were  simply  agents, 
^^  acting  as  a  church-extension  committee  by  authority  and  on 
behalf  of  the  Cireneral  Assembly  of  the  Presbyterian  Church, 
Old  School."  The  contract,  on  its  face,  shows  that  they  were 
a  committee  only,  acting  on  behalf  of  a  principal,  whose  name 
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is  set  out,  and  to  whom  the  property  belonged.  It  is  said, 
however,  that  the  Presbyteriau  Oh  arch,  although  a  body  oon- 
Btituted  of  many  membeis  residing  ia  all  parts  of  the  coun- 
try, is  not  a  corporate  body,  and,  in  matters  of  this  character, 
is  obliged  to  employ  the  agency  of  committees.  That  may 
be  true ;  and,  if  so,  the  church,  eo  nomine^  could  not  maintain 
any  action  in  court.  But  the  title  to  this  property  must  have 
been  vested,  at  the  time  this  contract  was  entered  into,  in 
some  one  or  more  persons  in  trust  for  the  church ;  otherwise 
the  instrument  in  question  would  be  doubly  void,  showing 
that  the  plaintiffs  had  no  title  themselves,  and  were  repre- 
senting a  body  of  men  who  could  have  none. 

But,  in  fact,  it  was  shown,  at  the  trial  in  the  circuit  court, 
as  well  as  on  the  argument  in  this,  that  a  corporation  exists 
under  an  act  of  the  legislature  of  Pennsylvania,  consisting  of 
trustees  empowered  to  hold  the  title  and  manage  the  tempo- 
ralities of  the  whole  church,  wherever  the  property  may  be 
situated.  This  corporation  is  styled  <^  The  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America."  The  act  incorporating  this  body,  to  be 
sure,  contains  a  limitation  as  to  the  amount  of  property 
which  these  '^  trustees  "  are  authorised  to  hold  in  trust  for 
the  church  ]  and  if  that  limitation  had  been  already  reached, 
it  may  have  become  necessary  that  private  trustees  should  be 
appointed  by  the  church  to  receive  the  conveyance  of  other 
property  for  its  use.  How  the  fact  was  in  this  respect,  as  to 
the  present  case,  does  not  appear.  But  in  either  of  these 
aspects,  the  action  should  have  been  brought  by  some  other 
party  than  these  plaintiffs. 

Had  the  instrument  of  demise  in  question  been  silent  as  to 
the  agency  of  the  lessors,  the  defendant  might  have  been  es- 
topped to  deny  their  title,  on  his  own  liability  to  them  under 
the  contract.  As  it  is,  the  doctrine  of  estoppel  operates 
against  them,  and  not  against  the  defendant. 

These  considerations  dispose  of  the  present  action  under 
well-settled  principles  of  special  pleading,  which  we  are  not 
at  liberty  to  disregard  without  disturbing  the  whole  order 
and  consistency  of  that  branch  of  the  law,  and  unsettling 
principles  which  are  necessary  for  the  protection  of  rights 
themselves. 
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The  other  matters  of  defense  of  a  less  technical  character, 
inclnding  the  payment  of  $500  to  one  of  these  plaintiffs  for 
compromise  of  this  claim,  it  is  unnecessary  to  pass  upon. 

The  judgment  should  be  reversed  and  judgment  entered 
for  the  defendant,  non  obstante  veredicto. 

Mr.  Justice  MacArthur,  with  whom  Mr.  Justice  Hum- 
phreys concurred,  dissenting : 

While  I  agree  that  the  authorities  referred  to  in  the  learned 
opinion  just  read  sustain  the  position  that  a  deed  executed 
by  an  agent  or  attorney  in  his  own  name  is  inoperative  as  to 
the  principal,  whether  the  name  of  the  latter  appears  upon 
the  face  of  the  instrument  or  not ;  yet  I  am  very  clear  that 
this  rule  can  have  no  application  to  the  case  at  bar.  The 
lease  under  consideration  is  executed  by  the  lessors  in  their 
own  names  and  with  their  own  seals.  The  name  of  no  princi- 
pal is  added.  The  operative  words  of  letting  in  such  a  deed 
imi)ort  an  estate  in  the  parties  demising,  and  the  lessees  can- 
not impeach  it  for  any  reason  not  appearing  upon  its  £ace« 
The  form  of  executing  it  is  the  one  usually  adopted  by  per" 
sons  in  contracts  respecting  their  own  interests,  and  there 
can  be  no  pretense  in  the  concluding  part  of  it  that  it  purports 
to  be  their  act  as  agents.  In  the  first  clause,  the  parties  of 
the  first  part  describe  themselves  as  ^^  acting  as  a  church-ex- 
tension committee  by  authority  and  on  behalf  of  the  General 
Assembly  of  the  Presbyterian  Church,  Old  School,"  and  it  is 
argued  that  these  words  disclose  the  name  of  their  principal 
and  render  the  deed  a  nullity.  It  seems  to  me  that  this  addi- 
tion to  ^he  names  of  the  plaintifts,  as  was  said  in  Toft  vs. 
BrewsteTj  9  John.,  334,  is  a  mere  descriptio  personarum.  So 
far  from  showing  a  principal,  it  has  been  decided  in  the  high- 
est court  of  Pennsylvania  that  the  General  Assembly  had  no 
recognized  legal  status.  It  is  a  mere  voluntary  association, 
utterly  incapable  of  holding  an  estate  in  land,  or  of  being  a 
principal  in  any  transaction,  or  delegating  a  legal  power  to 
be  executed  by  others.  In  order  to  render  this  lease  void 
under  j^he  authorities  cited  for  that  purpose,  it  must  appear 
upon  its  face  that  the  plaintiffs  acted  solely  as  agents  ;  that 
the  name  of  the  principal  for  whom  they  acted  was  mentioned 


12  Supreme  Court,  D.  C.  [April  T., 


Btott  et  al.  vs.  Rutherford. 


in  the  body  of  the  instrument,  and  was  possessed  of  the  title 
affected,  and  that  such  principal  was  either  a  natural  person 
or  a  corporation,  having  legal  capacity  to  hold  interests  in 
real  estate,  and  to  grant  authority  to  others  to  execute  sealed 
instruments  in  their  own  name;  for  unless  all  this  appears  on 
the  face  of  the  lease,  it  does  not  fall  within  the  principle  of 
these  citations.  In  my  opinion  it  is  not  desirable  that  this 
technical  and  rigid  rule  of  the  common  law  should  be 
extended  to  cases  not  clearly  within  the  adjudications.  To 
allow  h  lessee  who  has  accepted  the  lease  and  enjoyed  pos- 
session of  the  i)remises  for  a  considerable  portion  of  the  term 
to  escape  from  paying  the  stipulated  rent,  violates  every 
principle  of  justice  and  equity.  I  do  not  believe  such  to  be 
the  law. 

As,  therefore,  there  is  nothing  on  the  face  of  the  deed  to 
affect  its  validity,  there  is  no  rule  better  settled  tlfan  that  the 
lessee  is  estopped  from  impeaching  it. 

But  even  if  the  plaintiffs  had  mentioned  a  competent  per- 
son or  corporation  in  the  body  of  the  instrument  as  their 
principal,  it  would  not  follow  as  a  necessary  consequence  that 
its  covenants  would  be  void  as  against  themselves.  The 
covenants  contain  words  sufficiently  expressive  of  their  in- 
tention to  be  bound  in  their  personal  capacity.  "  If  one  cove- 
nants in  his  own  name,  though  it  be  expressly  m  autre  droits 
and  in  a  representative  capacity,  as  executor,  gujirdian,  trustee, 
committee,  agent,  or  otherwise,  he  is  himself  personally 
bound.''  (1  Am.  Lead.  Cases,  434,  436,  and  cases  cited  iu 
note.)  Duval  vs.  Craig,  2  Wheat.,  45,  was  where  a  convey- 
ance of  real  estate  contained  covenants  against  incumbrances 
and  the  covenantors  added  after  their  names,  ^^  as  trustees,' 
&c.  Mr.  Justice  Story  remarks,  in  delivering  the  opinion,  *'A 
trustee,  merely  as  such,  is  only  suable  in  equity ;  but  if  he 
chooses  to  bind  himself  by  a  personal  covenant  he  is  liable  at 
law  for  a  breach  thereof,  in  the  same  manner  as  any  other 
person,  although  he  describe  himself  as  covenanting  as  trus- 
tee ;  for  in  such  a  case  the  covenant  binds  him  personally, 
and  the  addition  of  the  words  'as  trustee'  is  but  matter  of 
description  to  show  the  character  in  which  he  acts,  for  his 
own  protection,  and  in  no  degree  affects  the  rights  or  reme- 
dies of  the  other  party.    The  authorities  are  very  elaborate 
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on  this  subject.  An  agent  or  executor  who  covenants  in  his 
o^ra  name  and  yet  describes  himself  as  agent  or  executor  is 
personally  liable,  for  the  obvious  reason  that  the  one  has  no 
X>rincipal  to  bind,  and  the  other  substitutes  himself  for  his 
principal." 

The  case  of  Lutz  vs«  Linthicuniy  8  Pet.,  165,  is  to  the  same 
effect.  So  here  it  may  be  emphatically  said  that  these  plaint- 
iffs ''had  no  principal  to  bind."  The  authorities  are  numer- 
ous on  this  point,  and  seem  to  be  clear  that  the  agent  may 
bind  himself  if  his  covenants  are  personal  to  himself,  even 
though  his  representative  capacity  appears  on  the  instrument. 
As  the  covenants  are  of  that  character  here,  it  is  apparent 
they  mast  be  equally  binding  upon  the  defendant. 

My  conclusion  is  that  the  lease  is  the  deed  of  the  plaintiffs, 
and  they  should  be  permitted  to  retain  the  judgment.  I 
am  opposed  to  a  reversal. 
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FOWLER  VS.  GREAT  FALLS  ICE  COMPANY. 

At  Law.— No.  8069. 

I.  F.  entered  into  a  written  agreement,  together  with  others,  who  were 

part  owners  with  him,  for  the  sale  of  their  joint  property  to  C. ;  and  it 
was  one  of  the  conditions  of  the  transfer  that  F.  should  be  employed 
by  C.  for  one  year,  at  a  salary  of  |2,500  per  annum,  payable  monthly. 
Held  that  F.  oould  maintAin  an  action  against  C.  for  a  month's  wiigea, 
as  they  fell  due,  if  C.  refused  to  pay  the  same.  Held,  also,  that  it  was 
an  independent  covenant  with  F.,  and  that  he  could  sue  for  such 
wages  in  his  own  right,  without  making  the  other  part-owners  of  the 
property  conveyed,  parties  to  the  suit. 

II.  Where,  however,  the  undisputed  facts  show  that  F.  absented  himself 

from  the  duties  of  such  employment  for  a  period  of  twelve  days,  on 
account  of  the  sickness  of  a  child,  but  without  giving  notice  or  obtain- 
ing leave  from  C,  there  is  a  breach  of  contract  on  his  part,  and  if  C. 
refuses  to  receive  him  back  again  into  service  he  cannot  maintain  an 
action  for  salary  after  such  breach. 

III.  Hbij>,  also,  that  it  is  error,  where  the  fact  of  absence  is  undisputed  or 
admitted,  to  submit  the  question  to  the  jury  whether  such  facts  were 
or  were  not  a  breach  of  the  contract. 

STATEMENT  OP  THE  OASB. 

The  plaiutiff  brings  this  action  upon  an  agreement  which 
he  execnted  with  several  other  parties,  who  are  therein  styled 
parties  of  the  second  part.  They  had  been  doing  business 
under  the  name  of  the  Washington  and  Oeorgetowu  Ice  Com- 
pany, and  by  this  agreement  they  sold  and  transferred  all  the 
personal  property  used  in  their  said  business  to  the  defend- 
ants, who  were  the  parties  of  the  first  part.  It  also  contained 
covenants  for  the  sale  of  property  belonging  to  some  of  the 
other  parties,  but  in  which  the  plaintiff  was  not  interested. 
The  eighth  clause  of  the  agreement  is  in  the  following  words : 

"Said  party  of  the  first  part  agrees  to  employ  T.  T.  Fowler 
as  superintendent  of  the  Great  Falls  Ice  Company,  for  one 
year  from  the  date  of  transfer,  and  for  as  much  longer  time  as 
is  mutually  agreeable,  at  a  salary  of  ($2,500)  twenty-five  hun- 
dred dollars  per  annum,  payable  monthly." 


1873.]  Supreme  Court,  D.  0.  15 


Fowler  ys.  «reft(  PallB  lee  Oenpftiiy. 


The  declaration  avers,  for  breach,  that  the  defendant  failed 
to  pay  the  installments  of  salsu^y  for  the  months  of  November 
and  December,  1870. 

The  pleas  traverse  the  alleged  breach,  and  aver  that  dar- 
ing said  months  plaintiff  did  not  discharge  the  daties,  the 
performance  of  which  was  a  condition  precedent  to  the  pay- 
ment of  snch  salary.  On  the  trial  it  appeared  that  plaintiff 
entered  upon  such  service  on  the  1st  of  April,  A.  D.  187P,. 
and  continued  therein  as  defendant's  superintendent  until  the 
first  day  of  November  following,  when  he  absented  himself 
for  a  period  of  twelve  days  on  account  of  the  mortal  illness 
of  his  child,  and  without  giving  notice  to  or  obtaining  defend- 
ant's leave ;  that  after  such  period  of  absence  he  returned 
and  offered  to  resume  the  duties  of  his  said  employment,  and 
was  not  permitted  to  do  so  by  the  defendants. 

The  defendant  asked  the  court  for  two  instructions  to  the 
jury,  which  were  refused,  one  of  which  is  as  follows,  and  the- 
other  is  fully  stated  in  the  opinion  of  this  court : 

1.  That  if  they  found  from  the  evidence  that  the  plaintiff 
entered  the  defendant's  service  under  a  contract  for  one 
entire  year,  and  that  the  defendant,  in  consideration  of  the 
performance  of  his  duties  in  said  service,  promised  to  pay 
the  plaintiff  the  annual  salary  of  twenty-five  hundred  dollars, 
by  monthly  installments,  the  provision  for  such  monthly 
payments  did  not  affect  the  entirety  of  the  said  contracts, 
nor  render  the  same  apportionable,  and  that  the  plaintiff 
having  brought  his  action  on  the  contract  before  the  expira- 
tion of  his  agreed  term  of  service,  has  done  so  prematurely^^ 
and  cannot  recover.  Wherefore  they  should  find  for  the  de-^ 
fendant. 

i.  G.  nine  for  plaintiff. 

T.  A.  Lambert,  for  defendant,  made  the  following  points : 

1.  The  plaintiff  possessed  no  right  on  the  cantraet  until  the 
year  of  his  agreed  service  had  expired.  The  present  suit  is 
therefore  not  maintainable,  because  premature,  and  the  i^rst 
of  the  defendant's  prayers  should  have  been  allowed. 

2.  A  servant  who  absents  himself  without  leave  from  the 
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service  of  his  employer  thereby  violates  his  implied  promise 
to  serve  the  latter  faithfully,  and  justifies  the  employer  in 
refusing  to  retake  him  into  his  service ;  but  the  plaintiff  ab- 
sented himself  without  leave  from  the  service  of  his  employer 
(the  defendant)  for  a  period  of  twelve  days,  to  wit,  from  the 
1st  until  the  12th  days  of  November,  1870;  therefore  the 
plaintiff  thereby  violated  his  implied  promise  to  serve  the 
defendant  faithfully,  and  justified  the  latter  in  refusing^  to 
retake  him  into  their  said  i^ervice. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  action  under  the  common-law  rules  of  pleading  would 
have  been  either  an  action  of  debt  or  coveyiantj  the  contract 
executed  by  the  parties  being  under  seal. 

The  defendant  is  alleged  to  be  a  corporation  formed  under 
the  laws  of  Maryland,  and  doing  business  in  this  District. 
Several  parties  designated  as  parties  of  the  first  part  enter 
into  an  agreement  with  the  defendant,  by  which  certain  per- 
sonal property  was  sold  and  delivered  to  the  defendant,  in 
respect  to  some  of  which  the  plaintiff.  Fowler,  had  no  inter- 
est at  all,  and  as  to  some  other  property  agreed  to  be  sold, 
Fowler,  the  plaintift,  had  an  interest  as  part  owner.  It  was 
one  of  the  conditions  of  the  transfer  of  this  property  that  the 
plaintiff,  Fowler,  should  be  employed  as  superintendent  of 
the  defendant's  company  for  one  year,  at  a  salary  of  ^2,500 
l>er  year,  payable  monthly. 

^  Several  exceptions  were  taken  to  the  rulings  or  decisions  of 
the  justice  presiding  at  the  circuit  court,  which  it  is  unneces- 
sary to  discuss  at  length. 

First.  That  the  contract  was  an  entirety,  and  could  not  be 
sued  on  until  the  expiration  of  one  year  from  its  inception. 
The  contract  was  undoubtedly  entire  for  one  year's  service  at 
$2,500  for  the  year,  but  it  was  agreed  that  the  salary  should 
be  paid  in  monthly  installments ;  that  is,  at  the  end  of  each 
month's  service  as  superintendent,  he  should  be  paid  one- 
twelfth  of  $2,500,  and  we  have  no  doubt  whatever  that,  at 
the  end  of  a  month's  service  as  superintendent  of  the  de- 
fendant's company,  he  might  maintain  an  action  against  the 
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company  for  his  mouth's  wages,  on  neglectH)r  refusal  of  the 
company  to  pay  the  same. 

Second.  It  is  objected  that  the  suit  cannot  be  maintained, 
for  the  reason  that  all  the  parties  named  iii  the  agreement 
nuder  seal  in  the  case  were  not  made  parties  plaintiffs  or  de- 
fendants. 

The  only  controversy  being  in  respect  to  Fowler's  wages  as 
superintendent,  it  is  difficult  to  perceive  how  any  of  the  par- 
ties to  this  agreement  had  any  interest  in  the  question  liti- 
gated except  Fowler  and  the  defendant.  The  cov^enaut  with 
him  on  the  part  of  the  company  was  to  pay  him  a  salary  as 
superintendent.  Whether  that  salary  was  paid  or  not  was  a 
question  that  affected  Fowler  alone;  in  other  words,  this 
covenant  with  Fowler  was  wholly  independent  of  the  cove- 
nants and  agreements  with  the  other  parties  named  in  the 
said  sealed  instrument.  The  only  question,  however,  arising 
in  the  case  which  we  deem  it  important  to  consider,  grows 
out  of  the  following  exception,  namely,  -'that  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff  on  the  first  day  of 
April,  1870,  entered  the  service  of  defendant  as  superintend- 
ent for  the  period  of  one  year  for  a  salary  of  $2,500  per  an- 
num, under  and  by  virtue  of  a  contract  in  writing  and  under 
seal,  and  that  on  the'first  day  of  November,  1 870,  he  absented 
himself  from  said  service  without  the  leave  of  the  defendant, 
notwit(istanding  his  subsequent  return  on  the  twelfth  day  of 
November,  1870,  and  alleged  offer  of  service,  they  will  find 
for  the  defendant,  which  (pinion  and  direction  the  court  re- 
fused to  give  to  the  jury,  but  was  of  opinion,  and  so  directed 
the  jury,  that  they  were  to  determine  from  all  the  circum- 
stances of  the  case  whether  the  platiitiff  by  reason  of  his  hav- 
ing so  aforesaid  absented  himself  without  leave  from  the  de- 
fendant for  the  period  of  twelve  days,  to  wit,  from  the  first 
day  of  November,  1870,  had  been  guilty  of  a  breach  of  his 
said  contract  with  the  defendant,  and  justified  their  refusal 
to  retain  him  longer  in  their  service." 

To  this  ruling  and  decision  of  the  judge  an  exception  was 
taken.  This  exception  presents  the  question  whether,  if  the 
facts  mentioned  in  it  be  found  by  the  jury  to  be  proven,  there 
was  a  breach  of  the  contract  on  the  part  of  Fowler,  the  plaint- 
iff. Of  this  we  think  there  can  be  no  doubt.  The  justice 
2dc 
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refused  to  charge  as  reqaested,  but  directed  the  jury  that 
they  were  to  determine  from  all  the  circumstances  of  the  case 
whether  the  plaintiff,  by  reason  of  his  having  absented  him- 
self without  leave  from  the  defendant's  service  for  the  period 
of  twelve  days,  had  been  guilty  of  a  breach  of  his  contract. 
We  have  carefully  looked  over  the  record  in  the  case,  to  dis- 
cover what  were  the  other  circumstances  which  would  modify 
the  rule  of  law  asked  to  be  applied  to  the  facts  stated  in  thin 
exception.  We  think  the  learned  justice  had  in  his  mind 
two  facts  which  the  evidence  tended  to  prove;  first,  that  the 
plaintiff  left  the  defendant's  employment  by  reason  of  the 
mortal  sickness  of  his  child ;  second,  that,  before  leaving,  he 
went  to  the  office  of  the  company,  but  found  no  one  there  to 
whom  to  make  known  his  wish  or  purpose  to  leave.  These 
two  latter  facts  seem  to  have  been  undisputed  on  the  trial,  as 
I  believe  were  also  the  material  facts  which  are  quoted  in  the 
exception.  I^ow,  if  the  justice  who  presided  at  the  trial  be- 
lieved, as  he  seems  to  have  done,  that  to  leave  the  company's 
employment  on  account  of  the  sickness  of  his  child,  was  no 
breach  of  his  contract  for  service,  especially  if  he  went  to  the 
defendant's  office  for  the  purpose  of  asking  leave  of  absence, 
but  found  no  one  there  with  whom  to  communicate,  he  ought 
to  have  so  instructed  the  jur3\  Instead  of  this,  while  all  the 
facts  are  undisputed,  the  whole  question  is  referred  to  the 
jury  to  say  whether  there  was  or  was  not  a  breach  of  contract 
on  the  part  of  the  plaintiff.  The  office  of  the  jury  is  to  find 
the  facts,  and  it  is  the  duty  of  the  court  to  apply  the  rule  of 
law  applicable  to  facts  so  found,  and  where  the  material  facts 
of  a  case  are  undisputed  or  agreed  upon,  it  is  precisely  the 
same  as  a  special  verdict  in  which  the  jury  find  the  facts  of  a 
case  and  ask  the  court  to  apply  the  rules  of  law  applicable 
to  such  facts. 

It  seems  to  me  that,  upon  the  undisputed  facts  of  this  case, 
there  wa^  a  clear  violation  of  the  contract  on  the  part  of  the 
plaintiff,  on  the  1st  of  November,  1870,  and  that  consequently 
he  could  not  receive  compensation  for  the  months  of  Novem- 
ber and  December. 

A  new  trial  must  be  granted. 


1873.]  SUPBEBIE  GOUBT,  D.  O.  19 


WeyHOBth  ts.  THe  WnhlBgtoi,  Seorfetowa  ui4  Iteuuiirla  BallrMd  Oo. 


WEYMOUTH  vs,  THE  WASHINGTON,  GEORGETOWN 
AND  ALEXANDRIA  RAILROAD  COMPANY. 

At  Law.— No.  8230. 

A  railroad  corporation,  created  by  the  legislature  of  Virginia,  and  also 
allowed  to  rnn  its  road,  by  act  of  Congress,  into  the  District  of  Co- 
lombia, borrowed  a  sani  of  money  in  the  city  of  New  York,  through 
the  agency  of  its  treasurer,  and  no  part  of  it  having  been  repaid,  suit 
was  commenced  in  the  snpreme  court  of  the  State  of  New  York,  by 
service  of  process  upon  its  secretary,  who  was  found  there,  and  Judg- 
ment rendered  for  the  full  amount.  Action  is  brought  in  this  court 
upon  a  transcript  of  the  j  ndgment.  Held,  that  the  corporation,  having 
contracted  the  debt  in  the  State  of  New  York,  the  court  there  ob- 
tained complete  Jurisdiction  by  such  service,  and  that  such  Judgment 
is  entitled  to  the  same  conclusiveness  here  as  in  the  State  where  it 
was  rendered.  Held,  also,  that  it  is  competent  for  a  State  legislature 
to  aluthorize  the  commencement  of  suits  by  the  service  of  process  upon 
the  president,  secretary,  or  treasurer  of  a  foreign  corporation  having 
a  place  of  business,  or  making  contracts  within  that  State. 

Cocik  &  Burgess  for  plaiatifif. 

T.  T,  Crittenden  for  defendant. 

Mr.  Jastice  Olin  stated  the  case  and  delivered  the  opinion 
of  the  court: 

This  case  was  certified  to  the  conrt  in  general  term  for  its 
opinion  by  the  Chief-Justice,  which  certificate  is  as  follows : 

This  case  came  on  for  hearing  this  day,  and  the  plaintiff, 
to  sustain  his  side  of  the  case,  offered  in  evidence  a  transcript 
of  a  judgment  obtained  in  New  York,  which  is  on  file  among 
the  papers,  to  which  the  defendant,  by  his  counsel,  objected, 
on  the  ground  that  the  service  as  set  forth  in  said  record  was 
insufficient,  whereupon  it  was  agreed  that  a  judgment  be  en- 
tered for  the  plaiutitf,  which  was  accordiugly  done,  and  the 
question  arising  on  the  record  and  the  objectiou  of  the  defeud- 
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ant  reserved,  and  is  certified  to  the  court  in  general  term 
for  its  opinion. 

It  will  be  seen  by  the  certificate  that  the  only  objection 
made  to  the  validity  of  the  jadgment  arises  from  the  alleged 
insufficiency  of  the  service  of  process  upon  the  defendant- 
The  proof  of  that  service,  as  appears  from  the  judgment* 
record,  is  as  follows : 

*'  City  ahd  County  of  New  York,  ss  : 

"Edward  H.  Hunt,  of  said  city,  being  duly  sworn,  saith 
that  on  the  4th  day  of  March,  1870,  at  the  hotel  in  the  city  of 
New  York  known  as  and  commonly  called  the  Astor  House, 
he  served  on  the  above-named  defendant  the  summons  in  this 
action,  together  with  a  copy  of  the  complaint;  and  that 
such  service  was  made  by  delivering  to  and  leaving  with 
Joseph  B.  Stewart,  the  secretary  of  the  defendant,  a  copy  of 
such  summons,  and  a  copy  of  said  complaint  annexed  thereto ; 
that  deponent  knew  the  person  so  served  to  be  the  secretary 
of  the  defendant ;  and  further  saith  not. 

«  EDWARD  H.  HUNT. 

"  Sworn  to  and  subscribed  before  me  this  20th  day  of 
April,  1870. 

'*B.  ROELKBB, 
^'Notary  Public^  N.  Y.  City  and  Co.^ 

The  complaint  alleges  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  Charles  H.  Stewart,  who  was  then  treas- 
urer of  said  defendant,  and  had  power  and  authority  to  bor- 
row money  for  and  on  behalf  of  the  defendant,  loaned  of 
plaintiff,  for  and  on  behalf  of  defendant,  the  sum  of  $5,000, 
no  part  of  which  sum  had  been  paid. 

The  complaint  was  verified  in  the  usual  manner  required 
by  the  laws  of  New  York.  The  service  of  process  in  the  case 
shown  to  be  on  the  secretary  of  the  company,  the  question 
arising  is  whether  it  is  competent  for  the  legislature  of  the 
State  of  New  York  to  authorize  the  commencement  of  a  suit 
by  the  service  of  process  upon  the  president,  secretary,  or 
treasurer  of  a  foreign  corporation,  having  a  place  of  busi- 
ness or  making  contracts  within  that  State.    Upon  this  ques- 
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tion  I  have  no  doabt  The  only  possible  service  of  process 
that  can  be  made  npon  a  corporation  is  upon  some  member 
of  it.  Usaally  the  law  has  provided  that  service  of  process 
upon  such  corporation  may  be  made  upon  its  president,  sec* 
retary,  or  treasurer ;  and  such  service  was  made  in  this  case, 
namely,  upon  the  secretary. 

It  is  suggested  that  a  corporation  has  no  existence  beyond 
the  jurisdiction  of  the  district  or  State  creating  it  This  is 
true  in  some  sense,  and  in  other  respects  a  gross  fallacy. 
Foreign  corporations,  not  only  those  created  by  the  several 
States  of  the  Union,  but  corporations  created  by  foreign  gov- 
ernments, are  allowed  by  the  comity  of  States  to  come  into 
this  District,  open  an  office  for  the  transaction  of  business, 
make  contracts  for  large  amounts  of  money,  npon  which  con- 
tracts they  may  sue  for  their  violation  in  the  courts  of  this 
District ;  and  yet  is  it  to  be  held  that,  for  a  violation  of  the 
contract  on  the  part  of  the  company,  no  suit  can  be  brought 
here  against  such  company,  but  that  the  local  jurisdiction  crea- 
ting such  company  must  be  sought,in  order  to  enforce  any  right 
that  a  party  supposes  he  has  against  such  company  ?  For 
illustration,  let  me  instance  that  nearly  one-third  of  the  insur- 
able property  of  this  District,  including  houses,  household 
furniture,  and  other  personal  property,  is  insured  by  certain 
incorporated  companies  created  by  the  laws  of  the  State  of 
Gonnecticut.  These  corporations  have  offices  and  agents 
here  who  make  their  contracts  of  insurance,  and  for  a  viola- 
tion of  them  on  the  part  of  the  insured  they  may  maintain 
an  action ;  but  for  a  violation  of  that  contract  on  the  part  of 
these  companies,  shall  it  be  held  that  the  insured  must  re- 
sort to  the  courts  of  Gonnecticut  to  enforce  the  provisions  of 
snch  contract?  Still  worse,  probably  a  larger  amount  of 
property  in  houses  and  other  personal  chattels  is  insured  by 
the  London  and  Liverpool  insurance  companies  than  is  in- 
sured by  any  half-dozen  corporations  created  by  the  several 
States  of  the  Union.  These  British  corporations  may  come 
into  any  court  of  the  United  States  to  enforce  by  suits  at  law 
the  provisions  of  such  contracts ;  they  have  offices  and  agents 
here  who  make  these  contracts;  the  property  insured  is 
within  the  United  States;  the  contract  is 'made  here  and  all 
the  circumstances  attending  its  alleged  violation  occur  here. 
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Shall  it  be  said  that  for  a  violation  of  such  a  contract  on  the 
part  of  the  company  the  insured  must  resort  to  a  British 
court  for  redress  f  If  that  be  so,  it  would  be  well  for  every 
local  jurisdiction  to  declare  by  statute  every  contract  made 
by  corporations  outside  of  such  District  or  State  absolutely 
null  and  void.  (See  Railroad  Company  vs.  Harris^  12  Wall.,  65.) 
We  think  that  the  judgment  entered  by  the  circuit  court 
against  the  defendant  should  be  afiElrmed  with  costs. 


Wylie  and  Humphbets,  JJ.,  dissenting. 
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LANGDON  vs.  PUEDY. 
At  Law.— No.  9041. 

L  L.  made  an  agreement  with  P.,  by  which  the  former  was  to  take  charge 
as  foreman  of  glass-works  belougring  to  P.,  and  the  latter  was  to  pay 
him  fifteen  dollars  per  week,  and  at  the  end  of  eight  months  to  trans- 
fer to  L.  an  interest  of  $600  in  the  works,  or,  if  he  shonid  prefer,  in 
money.  After  L.  commenced  work  the  factory  was  burned,  and  he 
took  charge  of  rebuilding  it,  and  continued  for  nearly  a  year  to  man- 
ufacture glass  after  the  factory  was  rebuilt.  The  written  contract 
was  made  aft«r  such  rebuilding,  and  when  the  eight  months  expired 
L.  elected  to  take  the  money. 

n.  Held,  that  there  was  a  substantial  performance  of  the  contract,  and 
that  L.  was  entitled  to  recover  the  $600  in  money. 

STATEMENT  OF  THE  OASE. 

This  action  is  brought  upon  an  agreement,  by  the  terms  of 
which  Langdon  was  to  take  charge  of  and  condact,  as  fore- 
man, the  glass-works  belonging  to  the  defendant  in  the  city 
of  Washington,  and  he  agreed  to  pay  him  fifteen  dollars  per 
week,  and  at  the  expiration  of  eight  months  from  the  14th 
day  of  February,  1870,  the  defendant  further  agreed  to  as- 
sign to  the  plaintiff  an  interest  in  said  property  equal  in 
amount  to  $600 ;  or,  if  plaintiff  should  prefer,  he  would  pay 
him  the  said  sum  in  money. 

The  agreement  was  dated  June  13,  1870,  and  the  plaintiff 
had  commenced  working  for  the  defendant  in  the  early  part 
of  the  preceding  February.  It  was  also  shown  upon  the  trial 
that  about  the  middle  of  April,  1870,  the  glass-works  were 
destroyed  by  fire,  and  that  plaintiff,  at  the  request  of  de- 
fendant, superintended  the  rebuilding  of  the  same  for  nearly 
two  months,  when  he  again  commenced  the  manufacture  of 
glass,  and  continued  so  to  do  until  February  11, 1871.  It  was 
while  plaintiff  was  superintending  the  rebuilding  of  the  works 
that  the  original  agreement  was  reduced  to  writing,  and  at 
the  expiration  of  the  eight  months  therein  mentioned,  he 
elected  to  have  the  sum  of  $600  in  money  instead  of  an  inter- 
est to  that  amoant  in  the  glass-works,  which  the  defendant 
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refased  to  pay.  Upon  this  state  of  the  proof  the  defendant's 
counsel  prayed  the  court  to  instruct  the  jary  as  follows : 

"If  the  jury  find  from  the  evidence  that,  during  several 
months  of  the  period  referred  to  in  this  special  agreement 
offered  in  evidence,  the  glass-factory  of  the  defendant  was 
not  in  operation,  having  been  destroyed  by  fire,  then  the 
plaintiff  is  not  entitled  to  recover  the  $600  provide'd  for  in 
said  special  agreement,  but  only  so  much  as  the  services  actu- 
ally rendered  by  the  plaintiff  were  reasonably  worth,  over 
and  above  what  has  been  paid  to  him." 

Which  said  instructions  the  court  refused,  and  the  case  i» 
here  upon  exceptions  to  this  ruling. 

Brmon  &  Hawes  for  plaintiff. 

Cox  &  Webb  for  defendant. 

By  the  Court  : 

We  think  the  proof  shows  a  substantial  compliance  on  the 
part  of  the  plaintiff  with  the  agreement.  It  is  contended  that 
he  could  not  perlbrm  his  duties  as  foreman  of  the  glass-works, 
firom  the  time  they  were  destroyed  by  fire  until  they  were  re- 
built ;  but  we  think  that  this  proposition  is  not  applicable  to 
the  facts  of  the  case.  The  contract  was  made  and  executed 
al)out  two  months  after  the  fire,  and  the  defendant  having 
signed  it  with  knowledge  of  that  facst,  he  is  now  estopped 
£rom  denying  that  the  plaintiff  is  entitled  to  the  full  benefit 
of  its  provisions.  It  is  clear  to  us  that,  by  executing  the 
agreement  at  that  time,  the  defendant  recognized  the  services* 
rendered  by  the  plaintiff' as  having  been  rendered  in  perform- 
ance of  its  conditions.  It  was  reduced  to  writing  after  the 
destruction  of  the  works,  and  while  the  plaintiff'  w^^s  super- 
intending their  re(X)nstruction.  By  the  terms  of  the  con  tracts 
plaintiff  is  to  take  charge  of  the  works,  and  by  the  proof  he 
was  then  engaged,  with  the  knowledge  and  approbation  of 
the  defendant,  in  the  work  of  superintending  them.  We 
think  there  is  no  substantial  variance  between  the  proof  and 
the  allegation.  The  instruction  asked  for  was  properly  re- 
fused, and  the  judgment  must  be  affirmed. 
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HBNDBR80N  ET  AL.  vs.  REILLY  ET  AL. 

At  Law.— No.  8824. 

I.  A  letter  of  credit,  drawn  in  favor  of  M.,  was  addressed  to  a  luercantile 

firm  in  Baltimore,  stating  that  the  parties  who  had  signed  it  were 
willing  to  become  snreties  for  M.  in  the  snm  of  $1,200  for  the  faitbfal 
'    performance  of  his  daties  as  their  agent. 

II.  Hbld,  that  such  letter  was  an  offer  for  a  future  credit  or  act,  and 

thaf  notice  was  necessary  to  be  given  to  the  guarantors  by  the  person 
giving  the  credit,  within  a  reasonable  time,  that  he  had  accepted  the 
offer,  and  intended  to  act  upon  the  faith  of  it. 

III.  Held,  also,  that  if  such  person  sold  goods,  or  gave  credit  to  M.  on  the 
faith  of  such  guarantee,  without  giving  notice,  the  guarantors  were 
not  liable. 

STATEHBNT  OF  THE  CASE. 

The  plaintiffs  brought  sait  against  the  defendants  upon 
the  following  instrument,  claiming  it  to  be  a  guarantee : 

Gbobgbtown,  D.  C,  January  14, 1871. 

Gents  :  We,  the  undersigned,  citizens  of  this  town,  being 
well  acquainted  with  L.  A.  Mahoney,  of  this  town,  recom- 
mend him  t<o  your  confidence  and  trust,  and  are  willinia:  to 
become  bound  as  sureties  for  his  faithful  performance  of  his 
trust  and  duties  as  your  agent,  and,  also,  that  he  will  make 
due  returns  to  you  monthly,  and  every  month,  of  all  moneys 
belonging  to  you  which  ma}^  come  into  his  hands,  to  the 
amount  of  twelve  hundred  dollars,  or  four  hundred  dollars 
each. 

JAS.  A.  RBILY. 
JOHN  J.  COOK. 
F.  W.  JONES. 
To  Messrs.  R.  Mason  &  Sons,  Baltimore.^ 

The  declaration  also  contained  a  count  for  goods  sold  and 
delivered. 

The  defendants  pleaded  the  general  issue. 

This  letter  was  addressed  to  the  plaintiffs,  who  are  mer- 
chants doing  business  in  the  city  of  Baltimore.    The  said  lu 
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A.  Mahoney,  mentioDed  in  the  letter,  resides  in  the  city  of 
Georgetown,  in  this  District,  where  he  carries  ou  business, 
and  the  defendants  are  also  residents  of  the  same  place.  The 
plaintiffs  proved  on  the  trial  that  there  was  due  them  a  bal- 
ance of  $605.72  for  goods  they  had  famished  Mahoney  oa 
the  faith  of  said  letter,  and  that  they  had  no  acqnaintance 
with  Mahoney,  and  would  not  have  famished  him  the  goods 
without  said  letter  or  offer  to  guarantee,  and  that  Mahoney 
was  insolvent. 

There  was  a  count  for  goods  sold  and  delivered,  which  may 
be  considered  as  out  of  the  case,  for  the  reason  that  plaintiflBs 
do  not  insist  upon  it. 

The  coart  instracted  the  jury  that,  to  entitle  the  plaintifib 
to  recover  on  said  letter  of  guarantee,  they  must  prove  that 
notice  had  been  given  in  a  reasonable  time  after  said  letter 
of  guarantee  had  been  accepted  by  them,  to  the  defendants, 
that  the  same  had  been  accepted,  and  that  there  being  no 
evidence  showing,  or  tending  to  show,  any  notice  by  plaint* 
iffs  to  the  defendants  of  their  acceptance  of  said  offer  to 
guarantee,  and  of  their  intention  to  act  upon  it,  the  jury  must 
find  for  the  defendants.  The  case  comes  up  upon  exceptions 
4)0  these  instructions. 

W.  D,  Cassin  and  J.  J.  Johnson  for  defendants. 

Notice  of  acceptance  of  a  guarantee  not  necessary  to  render 
the  defendants  liable,  but  that  they  became  absolutely  bound 
the  moment  the  goods  were  delivered  in  compliance  with  the 
guarantee.  Smith  &  Crittenden  vs.  Dann^  6  Hill,  543;  Whit- 
ney &  Schuyler  vs.  Ghroot^  24  Wend.,  81;  Charles  Bent  et  al. 
vs.  Rolun  Hartshorn^  1  Met.,  24;  Union  Bank  vs.  Cortes^ 
JExecutorSy  3  Com.,  204. 

Hugh  Caperton  for  defendants. 

A  guarantee  cannot  be  enforced  without  notice  of  the  inten- 
tion to  rely  upon  it.  Clark  vs.  Russell^  7  Cranch,  69 ;  Doug- 
las vs.  Reynolds^  7  Peters,  117. 

A  mere  overture  or  offer  to  guarantee  is  not  binding  unless 
accepted.    Chitty  on  Contracts,  437,  note  2,  (1;)  Menard  vs- 
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Settdder^  7  La.  Ann.,  385 ;  Beekman  vs.  MaU^  17  Johns.  R., 
134 ;  JSmmerson  vs.  6rajf,  29  Pa.  State  B.,  358 ;  OaUm  vs.  iSAatr, 
2  Harr.  &  Oill,  13;  Stafford  vs.  Lowej  16  Johns.  B.,  67; 
Lowry  vs.  Adams^  2i2i  Vermont,  160. 

The  Court,  in  substance,  held : 

That  the  authorities  on  brief  of  appellees  sustain  most 
fully  the  charge  of  the  court  to  the  jury  in  this  case.  When 
a  guarantee  is  prospective,  and  looks  only  to  futnre  transac- 
tions, in  order  to  invest  it  with  the  obligation  of  a  contract, 
the  party  to  whom  it  is  addressed  must  give  notice  of  his 
intention  to  act  upon  it.  The  guarantor  has  a  right  to  know 
whether  it  is  accepted,  in  order  that  he  may  make  such 
arrangements  as  will  secure  himself  for  his  responsibility. 

Although  insolvency  may  sometimes  relieve  a  party  from 
giving  notice,  this  is  not  such  a  case;  for  notice  here  is 
essential  to  the  completion  of  the  contract. 

It  follows  from  these  views  that  the  judgment  most  be 
afiftrmed. 
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KIEK  vs.  PARKHILL. 
At  Law.— No,  9099. 

I.  Where  a  defendant  in  ejectment  sets  np  an  outstanding  mortgage)  be- 

longing  to  a  stranger  to  the  record,  in  which  he  does  not  claim  tQ  be 
interested,  it  must  be  a  present  and  subsistiag  mortgage  j  otherwise 
it  will  be  presumed  to  have  become  extiuguished. 

II.  Where  a  mortgage  was  executed  and  recorded  more  than  forty  years 
before  the  commencement  of  an  action  of  ^ectment,  it  is  presumed  to 
be  satisfied,  and  the  court  can  so  rule  without  the  aid  of  a  jury. 

STATEMENT  OF  THE  OASE. 

This  was  an  action  of  ejectment  by  the  plaintiff  to  recover 
from  the  defendant  a  certain  lot  of  land  in  the  city  of  Wash- 
ington. The  bill  of  exceptions  shows  that  on  the  trial  the 
plaintiff  gave  in  evidence  the  recorded  allotment  of  square 
536  in  said  city  by  the  United  States  commissioners  to  Dan- 
iel Carroll,  dated  November  5,  1796,  and  which  allotment 
embraced  the  premises  described  in  plaintiff's  declaration. 
The  plaintiff  also  gave  in  evidence  several  deeds  by  which  he 
deduced  a  continuous  chain  of  title  from  said  Carroll  to  him- 
self. 

The  defendant,  for  the  purpose  of  showing  title  out  of  the 
plaintiff,  offered  in  evidence  a  mortgage  upon  said  premises^ 
executed  by  said  Carroll  and  wife,  to  the  president  and  di- 
rectors of  the  Bank  of  Washington,  dated  October  21, 1821^ 
and  properly  recorded;  and  thereupon  defendant's  counsel 
prayed  the  court  to  instruct  the  jury  that  the  said  mortgage 
was  an  outstanding  title  which  barred  the  plaintiff's  right  to 
recover ;  which  instruction  the  court  refused  to  give,  but  in- 
structed the  jury  to  find  for  the  plaintiff,  to  which  refusal 
and  instruction  the  defendant,  by  his  counsel,  excepted.  The 
question  now  before  the  general  term  is,  whether  this  excep- 
tion is  well  taken. 
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M.  Th&tnpson^  for  plaintiff,  made  the  following  points,  and 
cited  the  following  aathorities  : 

Carroll,  by  the  mortgage-deed,  conveyed  the  legal  title  to 
the  president  and  directors  of  the  Bank  of  Washington,  where 
it  has  ever  since  remained.  Williams  on  Real  Property,  354 ; 
Taylor's  Landlord  and  Tenant,  sec.  703 ;  Douglass,  21 ;  Jam- 
ieson  vs.  Bruce,  6  G.  and  J.,  74 ;  Brown  vs.  Cram,  1 N.  H.,  172; 
Heighway  vs.  Pendleton,  15  Ohio,  735 ;  McElery  vs.  Smith,  2  H. 
J.,  72 ;  Evans  vs.  Merriken,  8  G.  and  J.,  39. 

Carroll,  not  having  the  legal  title,  conld  not  create  a  trnst. 
2  Washburne  on  Real  Property,  195,  sec.  11 ;  Orop  vs.  Norton, 
2  Atk.,  76 ;  Downe  vs.  Thompson,  9  Ad.  and  B.,  1030. 

The  plaintiff  cannot  recover  without  strict  proof  of  legal 
title.    1  Sannders,  454. 

K  Ross  Perry  for  defendant,  among  others,  relied  upon  the 
following  points  and  authorities : 

A  mortgage  is  presumed  to  be  satisfied  after  the  lapse  of 
twenty  years,  unless  there  has  been  some  action  under  it  or 
recognition  of  it  within  that  period.  2  Greenleaf  on  Evi- 
dence, p.  469,  §  528.  Hughes  vs.  Edicards,  9  Wheaton,  497  ; 
Pratt  vs.  Vattier,  9  Peters,  415 ;  Boyd  vs.  Hance  ds  Harris,  2 
Md.  Chanc'y  Dec,  210 ;  Jackson  vs.  Meyers,  3  Johnson,  541 ; 
Waterman  vs.  Haskins,  7  Johnson,  283. 

A  satisfied  mortgage  cannot  be  set  up  against  the  plaintiff, 
in  ejectment,  as  a  bar  to  recovery.  Peltz  vs.  Clarke,  5  Peters, 
481 ;  Oreenleaf^s  Lessee  vs.  Birth,  6  Peters,  302 ;  McKnight  vs. 
Taylor,  1  Howard,  168,  also  193;  Morgan^s  Lessee  vs.  Da/vis,  2 
Harris  &  MpHenry,  9. 

The  Court  held  : 

Tliat  where  a  defendant  in  ejectment  sets  up  an  outstand- 
ing title  in  a  stranger,  in  which  he  claims  no  interest,  it  must 
at  least  be  a  present  subsisting  title;  otherwise  It  will  be  pre- 
sumed to  have  become  extinguished.  The  deed  of  mortgage 
in  this  instance  was  recorded  more  tlian  forty  years  before 
the  commencement  of  the  action,  and  no  steps  had  been  taken 
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ander  it,  and  there  have  been  repeated  conveyances  of  the 
premises  down  to  the  time  the  plaintiff  acquired  his  title  to 
the  same.  It  is  a  settled  rale  of  law  that  a  mortgage,  after 
the  lapse  of  twenty  years,  without  explanatory  circumstances, 
will  be  presumed  to  have  been  satisfied ;  and  the  court  will 
apply  this  rule  without  the  aid  of  a  jury.  It  is  not  necessary 
in  such  a  case  to  show  a  formal  release,  for  the  presumption 
is  that  the  mortgage  is  no  longer  a  subsisting  lien,  and  can- 
not therefore  be  used  in  ejectment  for  the  purpose  of  destroy- 
ing the  plaintiff's  right  of  action. 
Judgment  below  is  affirmed. 
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RHAWN  VS.  GRANT. 
At  Law.— No.  7927. 

A  note  made  in  the  State  of  Pennsylvania  is  not  invalidated  by  the  laws 
of  that  State^  though  more  than  the  legal  rate  of  interest  is  contracted 
for.  The  excess  over  such  legal  rate  is  recoverable  by  the  debtor ; 
and,  therefore,  a  note  given  in  this  District,  in  part  payment  of  the 
principal  of  snch  a  note,  is  to  be  governed  by  the  usnry  laws  of  that 
State,  and  as  such  principal  is  a  valid  indebtedness  in  Pennsylvania^ 
the  renewal  note  given  for  its  consideration  is  eqnally  binding  here. 

STATEMENT  OF  THE  CASE. 

This  salt  is  broaght  on  the  following  promissory  note: 

$2,000.]  Washington,  D.  C,  April  1, 1870. 

Twelve  months  after  date  I  promise  to  pay,  to  the  order 
of  W.  n.  Rhawn,  two  thousand  dollars,  at  the  banking-house 
of  Jay  Cooke  &  Co.,  value  received,  with  interest. 

A.  GRANT. 

The  defendant  interposed  the  plea  of  usury,  on  which  the 
plaintiff  joined  issue. 

The  note  in  suit  was  given  in  part  settlement  of  another 
note,  dated  Philadelphia,  March  25, 1868,  made  by  a  firm  of 
which  the  defendant.  Grant,  was  the  senior  member,  to  the 
National  Bank  of  Exchange,  of  Philadelphia,  for  $7,000,  pay- 
able to  the  bank  on  demand.  The  defendant  gave  evidence 
which  he  claimed  proved  that  on  the  3l8t  day  of  March  he 
gave  a  check  to  the  bank  for  $1,000,  and  that  the  same  was 
paid  as  interest  on  said  last-mentioned  note,  which  made  it 
usurious ;  and  he  contended  that,  as  the  note  in  suit  was 
given  in  part  payment  thereof,  it  was  affected  with  the  same 
illegality,  and  void. 

By  the  law  of  this  District  at  that  time,  the  legal  rate  of 
interest  was  six  per  cent.,  and  all  contracts  for  a  greater  rate 
were  declared  to  be  utterly  void,  while  by  the  laws  of  Penn- 
sylvania the  contract  is  not  ail'ected ;  but  the  penalty  where 
more  than  legal  interest  is  contracted  for,  is  that  the  debtor 
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shall  not  be  required  to  pay  the  excess  over  such  rate;  mid  if 
he  has  voluntarily  paid  it,  he  can  recover  it  back  in  an  action 
to  be  commenced  within  six  months  after  the  time  of  such 
payment. 

The  defendant  asked  the  court  to  instruct  the  jury  that  if 
they  should  find  that  there  was  paid  to  said  bank  the  sum  of 
$1,000  on  account  of  interest  on  said  note  of  $7,000,  and  that 
said  $7,000  was  the  consideration  of  the  note  in  suit,  that 
said  $2,000  note  was  governed  by  the  law  of  the  District  of 
Columbia,  and  void  for  usury;  which  the  court  refused,  and 
held  that  the  statute  of  Pennsylvania  upon  the  subject  of 
interest  was  the  law  of  the  contract ;  and  the  defendant  ex. 
cepted,  which  exception  the  court  allowed. 

Nathaniel  WUsan  for  plaintiff: 

• 

I.  The  bill  of  exceptions  does  not  disclose  any  usurious 
contract  or  transaction. 

XL  If  there  was  any  usury,  it  consisted  in  the  payment  of 
$1,000  as  interest  at  the  time  the  note  for  $7,000  was  given. 
That  payment  was  made  in  Pennsylvania.  By  the  laws  of- 
Pennsylvania  it  did  not,  if  made,  invalidate  or  taint  the  note. 
The  notes  given  in  this  District  had  no  relation  whatever  to 
this  $1,000  of  alleged  interest.  They  were  for  the  payment 
of  the  principal  of  a  note  which  was  perfectly  good  by  the 
laws  of  the  place  where  it  was  made. 

111.  All  the  interest  alleged  to  be  usurious  having  been 
paid,  the  new  notes  being  only  for  a  part  of  the  principal, 
were  perfectly  valid.    (2  Parsons  on  Notes  and  Bills,  p.  420.) 

Riddle  &  Miller  for  defendant: 

It  can  make  no  difference  where  the  indebtedness  arises, 
when  it  comes  to  be  paid  the  contract  of  payment  must  be 
governed  by  the  laws  of  the  place  where  it  was  made. 

In  actions  for  the  penalty  incurred  by  the  maker  of  a  usuri- 
ous contract,  it  has  always  been  held  that  the  offense  was 
committed  and  the  penalty  incurred  when  and  where  the 
usurious  payment  was  made.  (See  Pearson  vs.  McOowan^  3 
B.  and  C,  700 ;  same  case,  5  Dowl.  and  B.,  616 ;  2  Parsons 
on  Contracts,  400-1.) 
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By  the  CJourt  : 

We  are  unanimously  of  opinion  that  the  ruling  of  tlie  judge 
i¥ho  tried  the  case  must  prevail.  The  note  in  suit  is  not  in- 
valid on  its  face  by  the  laws  against  usury  in  force  in  this 
District  at  the  time  it  was  given ;  and  the  only  ground  upon 
which  it  is  sought  to  affect  it  with  the  quality  of  an  illegal 
contract  is,  that  it  was  given  in  part  payment'  of  the  note 
made  in  Philadelphia.  But  if  there  was  usury  in  that  note 
according  to  the  laws  of  Pennsylvania,  it  was  not  for  that 
reason  invalidated.  The  excess  over  the  legal  rate  only  was 
forfeited,  and  the  contract  for  the  payment  of  the  principal 
and  lawful  interest  was  perfectly  valid.  The  note  here  was 
given  for  a  part  of  that  principal,  and  was  therefore  received 
in  consideration  of  another  contract  that  was  perfectly  good 
at  the  place  where  it  was  entered  into.  There  is  no  pretense 
that  there  was  any  shift  or  device,  or  even  intention,  to  evade 
onr  statute.  As  we  can  see  no  error  in  the  judgment  below, 
it  must  be  affirmed. 

3  DO 
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JACKSON  vs.  JACKSON. 
Equity.— No.  2915. 

I.  Where  real  estate  has  been  purchased  by  the  joint  earnings  of  husband 

and  wife,  and  the  title  taken  in  the  name  of  the  wife  alone,  an  equity 
by  way  of  trust  may  be  deduced  for  the  benefit  of  the  husband. 

II.  In  a  petition  for  divorce  by  the  vfife  in  which  no  alimony  is  asked,  and 
a  cross-bill  by  the  husband  charging  adultery  upon  the  wife,  and  th«l 
the  property  was  acquired  since  the  marriage  by  their  joint  earaingQ^ 
the  divorce  was  granted  upon  her  petition.  Still  it  was  held  that 
under  the  9th  section  of  the  statute  regulating  divorces,  the  court 
has  power  to  set  ofi'  to  the  wife  such  part  of  the  property  as  may 
be  reasonable,  in  view  of  the  resources  and  circumstances  of  the  hus- 

baud. 

STATEMENT  OF  THE  OASE. 

The  petition  in  this  case  is  for  a  divorce  on  the  ground  that 
the  defendant  is  an  habitual  drunkard,  and  is  guilty  of  cru- 
elty toward  plaintiff,  but  no  alimony  was  asked.  The  de- 
fendant answered  and  filed  a  cross-bill,  charging  the  plaintiff 
with  having  committed  adultery  on  several  occasions,  and 
also  alleging  that  plaintiff  holds  in  her  own  name  certain  real 
estate  in  this  city,  a  description  of  which  and  of  the  improve- 
ments thereon  is  set  forth  in  the  cross-bill.  The  defendant  in 
his  cross-bill  also  sets  up  that  the  said  property  was  acquired 
since  the  marriage  with  his  money  and  earnings.  He  asks 
for  a  divorce,  and  that  plaintiff  may  be  decreed  to  convey 
said  property  to  him. 

In  her  answer  to  the  cross-bill  the  plaintiff  denies  all  the 
charges  of  adultery,  and  alleges  that  she  bought  the  property 
and  built  the  houses  thereon  with  her  own  money,  derived  in 
part  from  her  father,  and  in  part  from  the  rents  of  the  prop- 
erty and  her  earnings,  and  denies  that  defendant  contributed 
anything  toward  the  same. 

Both  parties  took  testimony,  which  showed  that  the  plaint- 
iff had  some  money  at  the  time  of  the  marriage,  and  that  she 
was  engaged  in  washing  and  ironing.  She  also  rented  a  house 
and  kept  boarders.  That  the  defendant  worked  as  a  laborer 
when  the  first  and  second  houses  were  building,  earning  about 
$30  a  month,  and  was  employed  in  the  Patent-OfiBice  at  $60 
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a  month  for  about  tlie  period  of  six  years,  and  while  the 
third  house  was  building ;  that  he  was  in  the  habit  of  giving 
a  portion  of  his  earnings  every  month  to  the  plaintifT,  and 
that  three  houses  in  all  were  built  on  the  premises  in  question 
by  the  money  and  earnings  of  both,  and  that  the  same  were 
I>aid  for  in  small  installments  extending  through  several 
years. 

On  the  hearing  the  court  below  decreed  a  divorce  on  the 
petition  of  the  plaintiff,  and  dismissed  so  much  of  the  cross- 
bill as  charged  the  plaintiff  with  adultery  and  asked  for  a 
divorce  on  that  ground.  The  court  also  found  that  the  real 
estate  was  paid  for  with  money  belonging  in  part  to  plaint- 
iff, and  by  moneys  earned  by  their  joint  industry  and 
labor,  and  decreed  that  the  title  acquired  by  the  plaintiff  was 
held  in  trust  for  their  joint  benefit,  and  ordered  a  partition 
and  conveyance  of  the  west  forty  feet,  or  about  one-half,  of 
the  property  to  the  defendant. 

From  so  much  of  this  decree  as  directs  a  conveyance  of  a 
part  of  the  property  to  the  defendant,  the  plaintiff  appeals. 

A.  0.  Riddle  and  L.  Q.  Hine^  for  plaintiff,  in  their  printed 
brief,  made  the  following  points : 

I.  The  statute  anthorizes  a  conrt,  when  it  decrees  a  divorce, 
to  allow  the  wife  alimony  out  of  the  husband's  property,  or 
order  a  return  of  her  ante-nuptial  property.  But  a  court  has 
no  power,  under  any  circumstances,  to  decree  her  property, 
whenever  or  however  acquired,  to  the  husband.  Sec.  9,  act 
of  1860,  12  Stat.,  69. 

II.  The  property  described  in  the  cross-bill  is  the  property 
of  the  wife,  acquired  and  accumulated  by  her  as  hers,  and  so 
treated  and  regarded  by  both  herself  and  husband.  The 
title  was  taken  by  her  in  her  own  name  for  herself,  and  with 
his  consent,  and  is  hers  and  not  his. 

F,  Miller  and  W.  A,  Meloy  for  defendant. 

Cartter,  C.  J.,  delivered  the  opinion  of  the  court : 

The  property  in  controversy  belongs  apparently  to  the  sep- 
arate estate  of  the  wife,  but  there  can  be  no  doubt  upon  the 
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testimony  that  the  anited  earnings  and  indastries  of  husband 
and  wife  coutribated  to  its  purchase  and  improvement,  and 
an  equity  by  way  of  trust  may  therefore  be  deduced  for  the 
benefit  of  the  defendant.  But  it  is  argued  that  though  this 
may  be  so,  yet  no  division  of  the  proi)erty  can  be  made,  as 
no  alimony  is  asked  in  the  original  bill.  The  9th  section  of 
the  statute  regulating  divorces  in  this  District  is  as  follows : 

^'  In  all  cases  where  a  divorce  is  granted,  the  court  allow- 
ing the  same  shall  have  power,  if  it  see  fit,  to  award  alimony 
to  the  wife,  and  to  retain  her  right  of  dower,  and  to  award 
to  the  wife  such  property,  or  the  value  thereof,  as  she  had 
when  she  was  married,  or  such  part  or  the  value  thereof  as 
the  court  may  deem  reasonable,  having  a  regard  to  the  cir- 
cumstances of  the  husband  at  the  time  of  the  divorce." 

If  a  narrow  rule  of  construing  this  statute  were  adhered  to^ 
perhaps  it  might  be  held  that  the  wife  alone  was  to  be  con- 
sidered on  the  question  of  property.  But  we  deem  it  the 
more  just  and  equitable  meaning  of  this  section,  that  the 
court  is  to  award  to  the  wife,  upon  her  obtaiuiug  a  divorce^ 
only  such  part  of  the  property,  by  whatever  title  the  same 
may  be  held,  as  is  reasonable,  in  view  of  the  circumstances 
of  the  husband.  If  the  wife  has  acquired  the  legal  title  when 
it  has  been  paid  for  by  their  joint  earnings  and  industry,  it 
must  be  regarded  as  a  trust  for  the  l)enefit  of  the  husband  as 
well  as  of  the  wife.  When,  therefore,  the  statute  directs  that 
we  shall  allow  the  wife  a  reasonable  portion  of  it,  the  power 
is  given  to  divorce  the  property  as  well  as  the  parties.  And 
although  alimony  is  not  asked,  it  is  nevertheless  germane  to 
the  subjec^matter  of  the  petition,  and  is  directly  presented 
by  the  crossbill.  The  statute  makes  the  matter  of  an  equi- 
table allowance,  relative  to  a  comphiint  in  such  a  case,  in 
order  to  prevent  circuity  of  action.  Both  parties  being  inter- 
ested in  the  property,  it  is  our  duty  to  set  it  off  in  such  pro- 
portions as  may  be  fair  and  reasonable  under  the  circum- 
stances of  the  litigants. 

As  to  the  amount  and  value  of  the  interest  to  be  parti- 
tioned, the  justice  who  tried  the  case  could  estimate  it 
properly,  and  we  are  satisfied  with  his  conclusion. 

The  decree  appealed  from  must  be  affirmed. 
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Wylie,  J. : 

I  wish  to  express  my  view  as  to  a  single  question.  It  is 
objected  on  behalf  of  the  complainant,  in  whose  favor  the  de- 
cree of  divorce  was  granted,  that  the  court  should  not  con- 
sider the  property  question  which  was  raised  by  the  cross-bill 
of  the  defendant,  since  nothing  is  proper  to  be  set  up  in  a 
cross-bill  which  is  not  pertinent  to  the  matter  of  the  original 
bill. 

In  my  opinion,  this  subject  is  not  only  pertinent  to  the 
subject  of  divorce,  but  when  it  is  presented  by  either  party 
in  the  pleadings  it  cannot  be  separated  from  it,  but  must  be 
settled  by  the  court.  This  is  expressly  made  the  duty  of  the 
court  by  the  act  of  Congress.  Here  the  title  to  all  the  prop- 
erty is  in  the  name  of  the  wife.  The  husband  claims  that  in 
equity  he  is  the  owner  of  the  whole  or  at  least  a  moiety  of 
this  pioperty.  It  was  all  bought  after  the  marriage;  and  if 
the  wife's  money  and  earnings  acquired  subsequent  to  the 
marriage  belong  to  the  husband,  it  seems  there  is  good 
ground  for  this  claim  on  his  part.  Both  parties  book  proofs 
on  this  subject,  and  the  court  below  gave  the  wife  about  one- 
half  of  the  property  and  the  other  half  to  the  husband.  Had 
the  claim  of  the  husband  been  rejected  in  this  suit,  the  wife, 
holding  as  she  did  the  legal  title,  would  hold  the  whole  sim- 
ply by  force  of  the  decree  of  divorce,  and  it  would  have  been 
res  adjudicata  against  him  in  any  future  suit  he  might  bring 
or  the  property. 
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STEPHENS  vs.  BEALL  ET  AL. 

Equity.— No.  2434. 

I.  It  is  an  established  principle  in  this  court  that  a  trustee  or  agent,  in 

respect  of  the  sale  of  property,  cannot  become  a  purchaser,  either 
himself  or  by  the  interrention  of  another  party,  without  the  most 
positive  ezplanatioQa  as  to  the  good  faith  and  honesty  of  the  trans- 
actions. 

II.  A  ease  of  this  character  stated,  in  which  the  court  refhses  its  aid  ift 

behalf  of  a  trustee. 

STATEMENT  OF  THE  CASE. 

This  case  was  heard  upon  the  pleadiDgs,  consistitig  of  a 
bill  and  cross-bill  and  answers  thereto. 

The  bill  substantially  sets  forth  that  complainant  was  ap- 
pointed a  trustee  by  a  decree  of  the  circuit  court  of  Prince 
George's  County,  Maryland,  for  the  sale  of  the  real  estate  of 
Oliver  B.  Magruder,  deceased;  that  he  sold  the  same  t& 
defendant,  William  D.  Beall,  of  the  District  of  Columbia,  for 
$10,100,  of  which  $1,000  in  cash  was  paid  down,  and  the  resi- 
due in  three  notes  on  one,  two,  and  three  years,  each  with  in- 
terest. That  said  notes  were  secured  by  a  deed  of  trust  on 
lands  in  this  District,  executed  by  said  Beall  and  his  wife^ 
and  that  thereupon  the  sale  was  reported  and  confirmed  by 
the  said  circuit  court  on  the  11th  day  of  November,  1857;. 
that  the  note  not  being  paid  when  due,  the  said  circuit  court 
ordered  the  lands  sold  to  said  Beall  tc  be  resold  at  his  risk 
and  loss,  and  that  the  same  were  accordingly  resold  to  Fred- 
erick C.  Crowley  for  the  sum  of  $6,478,  the  loss  on  such  sale 
being  $3,748.65,  and  which  has  never  been  paid.  The  bill 
concludes  with  a  prayer  that  the  lands  in  this  District,  con- 
veyed by  said  Beall  and  wife  to  complainant,  may  be  sold  to 
pay  said  deficiency  with  interest,  and  that  an  account  may  be 
taken,  &;c. 

The  answer  admits  the  sale  to  said  Beall  of  the  lands  in 
Prince  George's  County,  Maryland,  and  that  he  paid  $1,000 
and  gave  the  notes  and  executed  and  delivered  the  trust-deed 
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upon  the  lands  in  this  District,  described  in  the  complaint. 
It  also  alleges  that  complainant  never  execnted  or  delivered 
to  said  Beall  any  conveyance  of  the  land  in  Prince  George's 
County,  which  is  the  reason  he  refused  to  pay  said  notes.  It 
is  fupther  alleged  that  complainant  obtained  said  trust-deed 
from  defendant,  Mary  Beall,  by  fraudulent  representations. 
The  defendants  deny  all  knowledge  of  the  proceedings  in 
the  circuit  court  of  Prince  George's  County,  and  allege  that 
the  sale  to  Crowley  was  fraudulent,  and  that  complainant 
has  procured  a  conveyance  from  said  Crowley  of  said  lands 
to  himself.  They  deny  that  anything  is  due  from  them,  and 
claim  that  complainant  is  indebted  to  said  Beall  in  the  sum 
of  91,000,  so  paid  to  him  as  aforesaid.  They  further  say  that 
the  defendant,  Beall,  never  had  any  title  to  the  land  em- 
braced in  said  trust-deed,  but  that  the  same  was,  and  still  ts, 
in  his  said  wife,  Mary  Beall,  jointly  with  her  three  children. 
A  want  of  parties  is  alleged,  and  that  the  defendant,  Mary 
Beall,  being  a  married  woman,  could  neither  in  law  nor  equity 
pledge  her  separate  estate  for  the  debt  of  her  husband. 

The  cross-bill  filed  by  defendants  recites  the  averments  of 
(he  bill,  and  reiterates  substantially  the  admissions,  aver- 
ments, and  allegations  of  the  answer,  and  concludes  with 
prayer  for  relief. 

The  answer  to  cross-bill  denies  fraud  or  misrepresentation, 
or  that  the  complainant  ever  promised  to  deliver  a  deed  of 
the  property  in  Prince  George's  County ;  admits  that  he  has 
purchased  the  said  property,  and  paid  full  consideration 
therefor  in  good  faith ;  admits  that  he  knew  that  the  real 
estate  on  which  the  trust-deed  was  given  belonged  to  Mrs. 
Beall. 

T.  T.  Crittenden  for  complainant. 

B.  T.  Merrick^  for  defendants,  cited  Michand  vs.  Qerod^  4 
How.,  603. 

By  the  Cotjbt  : 

Upon  the  state  of  the  pleadings,  the  bill  was  properly 
dismissed  by  the  court  below.     Upon  the  face  of  such  a 
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case,  the  court  ought  not  to  leud  its  aid  to  the  complainant, 
on  the  ground  that  it  is  an  established  principle  that  a  trus- 
tee or  agent,  in  respect  to  the  sale  of  property,  cannot 
become  a  purchaser,  either  in  person  or  by  the  intervention 
of  a  third  party,  without  the  most  clear  and  positive  explana- 
tions as  to  the  good  faith  and  honesty  of  the  transaction.  In 
this  instance  the  court  is  not  satisfied.  The  trust  is  not  yet 
discharged,  and  the  trustee  has  become  the  admitted  owner 
of  the  property,  and  offers  no  explanation  but  his  own  aver- 
ment in  the  pleadings  as  to  the  good  faith  of  his  purchase. 
The  defendant,  Beall,  has  never  for  an  instant  been  in  pos- 
session or  enjoyment  of  the  property  which  he  is  alleged  to 
have  purchased  from  complainant ;  and  his  equitable  right 
has  been  foreclosed  by  an  ex-parte  order,  and  the  property 
resold  for  a  sum  greatly  less  than  he  agreed  to  pay  for  it.  In 
the  meanwhile  the  trustee  has  himself  become  the  owner,  and 
is  in  possession  of  the  lands  to  the  exclusion  of  the  heirs  of 
Magruder,  and  while  he  retains  the  $1,000  paid  by  Beall,  he 
brings  suit  to  compel  defendants  to  pay  the  notes,  for  which 
there  has  never  been  consideration  received. 

The  decree  is  affirmed.  Without  considering  the  question 
of  parties,  or  whether  Mrs.  Beall  could  encumber  her  sepa- 
rate estate  to  secure  the  indebtedness  of  her  husband,  the 
court  are  of  the  opinion  that  the  case  presented  carries  con- 
demnation on  its  face. 
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MARTHA  J.  DAY  vs.  MUTUAL  BENEFIT  LIFE  INSUR- 
ANCE COMPANY. 

At  Law No.  8882. 

A  policy  of  life  insurance  contained  a  stipulation  that  it  should  be  void  if 
a  certain  declaration  made  by  or  for  the  person  whose  life  was  insured, 
"  and  upon  the  faith  of  which  this  agreement  was  made,  shall  be  found 
in  any  respect  untrue."  The  declaration  referred  to  was  made  for  the 
purpose  of  procuring  the  policy,  and  contained  answers  to  certain  in- 
quiries respecting  the  health  of  such  person,  and  as  t<»his  having  had 
certain  diseases  therein  enumerated. 

I.  Held,  that  such  declaration  constituted  a  part  and  portion  of  the  con- 

tract, and  the  statements  therein  were  made  material  by  the  contract, 
and  the  only  question  of  fact  respecting  the  same  that  can  be  deter- 
mined by  a  jury  is  whether  such  statements  are  true  or  false,  and  not 
whether  they  are  material. 

II.  Held,  also,  that  it  was  misdirection  to  instruct  the  jury  that,  in  order 
to  avoid  the  policy,  it  was  necessary  to  show  that  the  assured  himself 
knew  that  he  was  misrepresenting  in  making  such  statements.  The 
question  being  upon  this  subject  whether  such  statements  were  un- 
true in  point  of  fact,  not  whether  the  assured  knew  them  to  be  false. 

III.  Held,  also,  when  a  policy  has  lapsed  for  non-payment  of  the  premium, 
and  is  afterward  re-instated  upon  the  condition  that  such  re-instate- 
ment  shall  be  void  if  the  assured  shall  not  then  be  in  sound  health, 
there  can  be  no  doubt  that  the  policy  and  the  representations  upon 
which  it  is  based  and  the  renewal  are  to  be  considered  together.  The 
renewal  of  a  contract  necessarily  imports  a  continuance  of  its  terms. 

STATEMENT  OF  THE  CASE. 

It  will  be  unnecessary  to  state  the  case,  as  the  facts  suffi- 
ciently appear  in  the  opinion  of  the  court. 


A.  0.  Riddle  for  plaintiff. 

Edwin  L.  Stanton  and  A.  8,  Worthington  for  defendants. 

The  third  and  fourth  points  of  their  printed  brief  are  as 
follows : 
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III.  Moreover,  it  was  not  for  the  jury  to  pass  upon  the 
materiality  of  the  insured's  affirmations  at  either  the  issuing 
or  re-iustatement  of  the  policy.  Tbose  affirmations  are  plead, 
ed  as  warranties,  and  hence  their  mat<eriality  is  not  to  be  in- 
quired into.  Even  as  representations  their  materiality  mast 
here  be  assumed,  because  the  facts  to  which  they  relate  were 
the  subject  of  specific  inquiry.  Mil-es  vs.  Connecticut  Mutual 
Life-Insurance  Company ,  3  Gray,  580 ;  JEddy  Street  Foundry 
vs.  Hamden  Insurance  Company^  1  Clili'.,  300;  Campbell  vs. 
New  England  Mutual  Life-insurance  Company,  98  Mass.,  381 ; 
Miller  vs.  Mutual  Beneficial  Life  Iitsurance  Company j  2  Bige- 
low  Life-Ins.  Bep.,  704 ;  Bliss  on  Life  Ins.,  77. 

lY.  Nor  was  the  insured's  knowledge  of  the  falsity  of  his 
affirmations  properly  the  subject  of  consideration  by  the  jury, 
either  upon  the  pleadings  or  in  law.  Lindenan  vs.  Desbor- 
ough^  3  Man.  &  R.,  45 ;  Duchett  vs.  Williams,  2  Cr.  &  M.,  348, 
Bunyan  on  Life  Assurance,  31,  32 ;  Sayle  vs.  Northwestern 
Insurance  Company,  2  Curt.  0.  0.,  610;  Campbell  vs.  New 
England  Life-insurance  Company,  98  Mass.,  381 ;  Voss  ^s. 
Eagle  Li^e- Insurance  Company,  6  Gush.,  42. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  recover  the  amount  of  a  policy  of 
insurance  on  the  life  of  Richard  H.  B.  Day  for  the  sum  of 
five  thousand  dollars.  The  policy  expresses  that  it  is  made  in 
consideration  of  the  repi^esentations  made  to  the  company  in 
the  application  for  the  policy,  and  for  the  aunual  premium  of 
$137.50.  The  policy  also  contained  the  following  provision  : 
^^And  it  is  also  understood  and  agreed  by  the  within  assured 
to  be  the  true  intent  and  meaning  hereof,  that  if  the  declara- 
tion made  by  or  for  the  said  assured,  and  bearing  date  the 
sixteenth  day  of  July,  1869,  and  upon  the  faith  of  which  this 
agreement  is  made,  shall  be  found  in  any  respect  untrue,  then, 
and  in  such  case,  the  policy  shall  be  null  and  void."  And 
there  is  a  corresponding  averment  in  the  9th  special  plea, 
which  is  admitted  by  the  form  of  the  plaintiff's  replication, 
that  it  was  agreed  between  the  plaintiff'  and  defendant  at  the 
time  of  issuing  said  policy  that  the  answers  of  the  said  Ri^- 


1873.J  Supreme  Court,  D.  C.  43 

Dfty  TB.  MatMl  Benefit  Life  Imrsiee  €•. 


ard  H.  £.  Day  and  of  one  H.  F.  Zimmerman,  his  friend,  to 
certain  questions  propounded  to  them  on  behalf  of  the  defend- 
ant on  or  about  the  said  16th  July,  1869,  should  be  the  basis 
of  the  contraet  under  which  said  i)olicy  was  issued. 

The  defendant  pleaded  the  general  issue  and  eleven  special 
pleas,  in  the  first  of  which,  after  alleging  that  the  policy  was 
to  be  void  by  the  agreement  if  the  answers  were  untrue,  it  is 
then  stated  that  the  said  Richard  H.  B.  Day  falsely  affirmed 
that  he  had  not  had  since  his  childhood  habitual  cough  or 
bronchitis,  or  consumption,  and  no  ailments,  or  diseases,  or 
asthma,  or  spitting  blood,  within  ten  years  last  past,  and 
that  he  had  not  on  or  about  the  16th  day  of  July,  1869,  any 
disease  or  disorder,  and  had  not  had  a  medical  attendant  for 
himself  or  for  his  family  for  ten  years. 

The  second,  seventh,  ninth,  and  tenth  special  pleas  also 
charge  untrue  representations,  but  as  they  are  the  same  in 
character  as  those  just  noticed,  no  further  mention  need  be 
made  of  them. 

The  replication  simply  denies  that  the  declarations  were 
untrue.  The  only  question  that  arises  under  the  issues  thus 
formed  was,  whether  the  statements  were  untrue  as  alleged 
in  said  first  special  plea. 

On  the  trial  of  the  cause  the  policy  was  introduced,  dated 
July  16,  A.  D.  1869,  and  in  order  to  show  the  falsehood  of  the 
answers  in  the  application,  the  defendant  put  in  evidence  the 
medical  proof  of  loss  and  cause  of  death,  from  which  it  ap- 
peai^ed  that  the  said  Richard  H.  B.  Day  died  of  pulmonary 
consumption  January  22,  1871;  and  the  physician  making 
the  certificate  states  that  he  had  been  the  attending  or  fam- 
ily physician  occasionally  for  ten  years.  The  second  bill  of 
exceptions  finds  that  twice  in  the  spring  of  1869  Doctor  A.  Y. 
P.  Garnett  had  prescribed  for  Day  while  he  had  an  attack  of 
pneumonia,  and  afterward  had  given  him  prescriptions  for 
chronic  bronchitis  and  habitual  hoarseness.  Doctor  Young 
and  Doctor  Drinkard  had  both  prescribed  for  him  during  the 
spring,  summer,  and  fall  of  1870,  and  in  November  of  that 
year  they  found  he  had  the  tubercular  consumption  of  the 
lungs,  and  the  three  physicians  testified  that  in  their  opinion 
the  disease  of  said  Day  was  a  continuous  one,  beginning  with 
or  before  the  above-mentioned  attack  of  pneumonia,  (which 
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occurred  before  the  policy  was  effected,)  and  afterward  stead- 
ily progressed.  In  rebuttal  the  plaintiff  introduced  testi- 
mony as  to  his  condition  of  health,  both  before  and  after  the 
time  the  policy  was  issued.  There  are  twelve  bills  of  excep- 
tions upon  the  refusal  of  the  court  to  instruct  the  jury  as  re- 
quested by  the  defendant,  but  the  thirteenth  bill  of  excep- 
tions to  certain  portions  of  the  charge  of  the  court  will  be 
noticed  in  the  first  insUince,  as  its  consideration  will  substan- 
tially dispose  of  all  the  others. 

The  learned  Chief-Justice,  before  whom  the  cause  was 
tried,  instructed  the  jury  that — 

"  In  reference  to  the  defense  set  up  in  these  special  plead- 
ings, (and  the  instructions  of  the  court  extends  to  them  all,) 
the  court  charges  you  that  yon  must  find  that  they  were  mate- 
rial and  substantial  misrepresentations.  That  the  nominal 
and  immaterial  misstatement  of  facts,  though  known  to  the 
applicant  at  the  time  of  the  application  for  the  policy  to  be 
untrue,  would  not  avoid  the  policy.  The  law  holds  all  par- 
ties in  a  contract  to  a  fair  and  faithful  representation  of  truth, 
and  will  permit  neither  to  trifle  with  truth  in  dealing  with 
each  other;  but  the  law^  does  not  allow  trifling  or  immate- 
rial  matter  to  enter  into  the  consideration  Of  the  subject. 
Now,  in  giving  application  to  this  principle,  which  the  court 
has  endeavored  to  state,  you  will  inquire  in  this  case,  in  the 
light  of  the  representations  of  the  deceased,  whether  he 
either  suppressed  or  falsified  the  condition  of  his  health,  in 
such  matter  and  manner  as  substantially  to  affect  the  appli- 
cation that  he  was  making  for  an  insurance." 

We  think  this  direction  of  the  court  was  erroneous  in 
point  of  law.  There  are  a  number  of  reported  cases  in  which 
it  is  held  that  the  proposal  or  declaration  made  for  the  pur- 
IKJse  of  procuring  a  policy  of  insurance  constitutes  a  part 
and  portion  of  the  contract.  In  the  policy  under  coasidera- 
tion  it  is  declared  to  be  the  true  intent  and  meaning  thereof, 
that  if  the  declaration  upon  the  faith  of  which  the  agreement 
is  made  shall  be  found  in  any  respect  untrue,  the  policy  is 
to  be  null  and  void,  and  the  provision  in  the  declaration 
itself  is,  that  the  answers  of  said  Day  should  be  the  basis  of 
the  contract  upon  which  said  policy  issued.  These  express 
stipulations  would  seem  to  exclude  all  doubt  that  the  con- 
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tract  comprehended  both  policy  and  declaration.  If  this  is 
a  correct  view,  then  it  must  be  held  that  the  parties  have 
determined  for  themselves  what  they  deem  material,  and  it 
follows,  that  all  statements  made  by  Day  about  his  health, 
in  regard  to  his  having  had  since  childhood  an  habitual 
congh,  bronchitis,  spitting  of  blood  or  consumption,  or  ail- 
ments, or  diseases,  within  a  period  of  ten  years,  or  as  to  his 
having  had  a  medical  attendant  for  himself  or  for  his  family 
for  ten  years,  are  all  made  material  by  the  contract,  and  the 
only  qifestiou  of  fact  that  can  properly  be  determined  by  the 
jnry  is,  whether  the  statements  contained  in  the  proposal  on 
these  matters  are  true  or  false.  The  contract  is  that  certain 
facets  are  true,  or  if  not  true  that  the  company  is  not  to  be 
bound,  and  it  is  upon  the  faith  of  this  agreement  that  the 
policy  issued. 

The  party  obtaining  insnrance  should  exercise  great  cau- 
tion truly  and  carefully  to  answer  the  questions  furuishe;d  by 
the  companies.  They  know  better  than  any  one  else  as  to 
their  condition  of  health  and  the  disorders  from  which  they 
have  suffered.  Insurance  companies  can  know  little  or  noth- 
ing of  individual  cases,  and  have  to  rely  upon  their  contracts 
and  the  good  faith  and  honesty  of  applicant's.  They  have, 
therefore,  adopted  forms  of  application,  embracing  a  series 
of  questions  to  be  answered,  not  only  by  the  person  whose 
life  is  to  be  insured,  but  by  his  friend,  and  even  by  a  medical 
attendant  of  himself  or  family.  Without  these  precautions,, 
it  is  doubtful  whether  the  business  of  life  insurance  could  be 
carried  on.  Where  the  insured  has  honestly  and  truly  an- 
swered the  inquiries,  the  companies  should  be  held  strictly  to 
a  fulfillment  of  the  contract,  as  it  is  usually  made  for  the  bene- 
fit of  families,  and  is  regarded  as  a  provision  of  support  for 
those  whom  death  has  deprived  of  their  natural  protectors. 

i^'or  the  purpose  of  securing  truthful  representations  upon 
the  points  which  affect  the  risk,  the  companies  usually  insert 
a  condition  in  the  policy  like  the  one  in  this  case,  rendering 
it  void  in  case  the  answers  are  untrue^  and  the  elfect  of  this 
condition  has  been  considered  in  a  number  of  decided  cases* 

In  Kelsey  vs.  The  Universal  Life-Inaurance  Company^  35 
Conn.,  225,  the  jury  were  instructed  as  follows,  inter  alia : 

^*'  Although,  as  a  general  rule,  it  is  true  that  a  paper  not 
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attached  to  a  policy  does  not  form  part  of  it,  yet  it  may  be 
that  a  paper  not  so  attached  will  be  made  a  part  of  it,  and 
amount  to  a  warranty  by  the  express  terms  of  it.  ♦  •  • 
Applying  this  principle  to  the  oase  under  consideration,  if 
the  application  of  Mrs.  Kelsey,  and  her  answers  to  the  qaea- 
tions  therein  proposed,  are  part  of  the  policy,  or  are  so  referred 
to  as  to  be  recognized  and  become  part  of  it,  they  become  war- 
ranties; that  is  to  say,  the  plaintiff,  by  accepting  the  policy, 
warrants  that  the  statements  which  are  the  condition  and  con- 
sideration of  the  policy  are  trne.  So  far  as  the  contract  is 
concerned,  they  become  conditions  precedent,  so  to  speak, 
which  he  must  show  have  been  complied  with  before  he  can 
recover  on  the  contract.  With  reference  to  the  policy  of  in- 
surance under  consideration,  for  the  puri>o8es  of  this  case,  the 
<;ourt  instructs  you  that  the  conditions  and  agreements  men* 
tioned  in  the  policy,  having  reference  to  the  application, 
which  was  a  part  of  the  consideration  on  which  the  policy 
was  issued,  are  warranties  of  facts  which  must  be  proved 
true  in  all  particulars.^ 

The  case  was  carried  to  the  Supreme  Court  on  motion  for 
a  new  trial.  The  Chief-Justice,  in  delivering  the  opinion  of 
the  court  upon  this  branch  of  the  charge,  observed  : 

^^  But  the  court  charged  the  jury  that  the  conditions  and 
agreements  mentioned  in  the  policy,  having  reference  to  the 
application  which  was  a  part  of  the  condition  upon  which  the 
policy  was  issued,  are  warranties  of  fact,  and  the  plaintiff  in- 
sists that  the  charge  is  incorrect  in  point  of  law.  In  the 
body  of  the  policy,  under  the  heading  of  conditions  and 
agreements,  is  this  first  condition  as  to  the  application :  1. 
That  the  statements  and  declarations  made  in  the  applications 
for  this  policy,  and  on  the  faith  of  which  it  is  issued,  are,  in 
all  respects,  true,  and  without  the  suppression  of  any  fact 
relating  to  the  health  or  circumstances  of  the  insured  affect- 
ing the  interest  of  the  company.  The  reference  here  to  the 
application  is  as  clear  and  precise  as  in  the  case  of  Jen- 
nings vs .  Chenango  Mutual  Insurance  Company^  2  Denio,  75, 
and  the  facts  stated  in  the  application  in  that  case  were  held 
to  be  warranties.  It  is  true  that  in  that  policy  the  reference 
to  the  application  alluded  to  it  as  forming  part  of  the  policy, 
while  in  the  case  under  consideration  the  words  are  that  the 
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policy  is  made  ou  the  faith  of  the  applicatiou,  and  that  the 
statements  in  it  are  in  all  respects  true.  Bat  we  think  this 
stipulation  makes  the  truth  of  the  material  facts  a  matter  of 
contract  obligation  on  the  part  of  the  insured,  and  conditions 
upon  which  the  policy  was  issued,  and  on  the  truth  of  which 
it  was  .only  to  bind  the  company,  as  if  the  same  had  been 
embodied  in  the  policy  itself.  And  this  has  been  the  uniform 
doctrine  of  this  court.'' 

And  the  court  then  go  ou  to  state  that  while  they  are  satisfied 
that  the  charge  of  the  court  was  correct,  yet  they  deem  it 
proper  to  remark  that  whether  the  statements  are  to  be  re* 
garded  in  the  light  of  warranties  or  representations,  is  not 
very  important,  inasmuch  as  the  answers  were  clearly  untrue. 
Several  Connecticut  cases  are  referred  to  in  this  opinion,  show- 
ing that  statements  made  in  written  applications  for  insurance 
have  been  held  with  great  uniformity  to  be  warranties. 

The  same  doctrine  has  been  announced  by  the  supreme 
coort  of  Massachusetts  as  unquestioned  law.  In  Mileit  vs. 
Connecticut  Mutual  Life-insurance  Company^  3  Gray,  580,  it 
was  held,  upon  the  authorities  cited  by  counsel  for  defendant, 
and  upon  many  others,  that  the  statements  and  declarations 
contained  in  the  application  for  insurance,  and  referred  to  in 
the  policy,  were  warranties,  and  if  any  of  them,  whether 
material  or  immaterial  to  the  risk,  were  untarue,  either  from 
design,  mistake,  or  ignorance,  the  plaintiff  would  not  recover. 
This  decision  was  made  with  reference  to  a  policy  resembling 
the  one  in  this  cause,  and  the  cases  sustaining  the  doctrine  in 
that  State  are  cited  by  the  counsel  and  recognized  and  ap- 
proved by  the  court. 

It  would  seem  that  when  the  proposal  is  made  part  of  the 
policy  the  statements  are  made  warranties,  and  if  untrue  in 
any  respect  the  policy  is  void.  It  is  equally  well  settled  that 
the  statements  made  in  a  written  application  in  answer  to  in- 
quiries regarding  the  health  and  matters  appertaining  thereto 
of  the  person  whose  life  is  to  be  insured,  and  where  it  further 
appears,  as  in  the  present  case,  that  the  parties  have  expressly 
agreed  that  the  policy  should  be  void  if  the  statements  were 
untrue,  they  are  conclusively  made  material  both  as  a  matter 
of  law  and  fact  by  the  contract  into  which  the  parties  have 
entered. 
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The  receDt  case  of  Campbell  vs.  Netc  England  Mutual  Life- 
insurance  Company^  98  Mass.,  381,  was  an  action  upon  a  pol- 
icy of  life  insurance,  expressed  to  be  on  the  condition  that  if 
the  statements  made  by  the  assured  to  the  company  as  the 
basis  of  the  contract  shall  be  found  in  any  respect  nutrae, 
then  the  policy  was  to  be  null  and  void.  The  proposal  was 
not  otherwise  referred  to  in  the  policy,  nor  made  by  express 
liinguage  a  part  of  it,  and  it  was  held  that  the  answers  con- 
tained in  the  written  proposal  were  material  by  the  contract. 
The  couit  says :  ^^  But  where  the  representations  upon  which 
the  contract  is  based  are  in  writing,  their  interpretation,  like 
that  of  other  instruments,  belongs  to  the  c;ourt,  and  the  par- 
ties may,  by  the  frame  and  contents  of  the  papers  *  •  • 
or  by  the  mode  of  referring  to  them  in  the  policy,  settle  for 
themselves  that  they  shall  be  deemed  material,  and  when 
they  have  done  so  the  applicant  for  insurance  cannot  after- 
ward be  permitted  to  show  that  a  fact  which  the  parties  have 
thus  declared  to  be  material  to  be  truly  stated,  was  in  fa4^t 
immaterial,  and  thereby  escape  from  the  consequences  of 
making  a  false  answer  to  such  a  question/' 

This  principle  was  held  to  apply  to  the  policy  in  that  case. 
And  in  Devenport  vs.  New  England  Insurance  (Jompany^  6 
Gush.,  341-2,  the  language  of  the  court  is:  '*The  assured 
having  given  an  untrue  answer,  whether  by  accident,  mis* 
take,  or  design,  it  matters  not,  to  a  direct,  plain,  and  practi- 
cal question,  cannot  now  be  heard  to  say  it  was  immaterial.'' 

In  Miller  vs.  The  Mutual  Benefit  Insurance  Co,^  2  Bige- 
low,  693,  the  application  was  by  a  wife  for  a  policy  of  insur- 
ance on  the  life  of  her  husband,  and  in  it  she  agreed  that  the 
answers  of  her  husband  and  of  his  physician  and  friend 
should  be  the  basis  of  the  contract,  and  if  untrue  that  all 
moneys  paid  should  be  forfeited  for  the  benefit  of  the  com- 
pany. There  was  also  a  provision  in  the  policy  not  difiering 
essentially  Irom  that  contained  in  the  policy  here.  The  jury 
were  instructed  substantially  as  in  the  case  at  bar  in  this 
language :  "  It  is  for  you  to  determine  the  materiality  of  the 
alleged  raisatateraeuts,  if  any  have  been  proven."  In  refer- 
ence to  this  the  supreme  court  of  Iowa  say :  '*  This  instruc-  ; 
tion  we  consider  erroneous.  ♦  •  »  ♦  a  mis- 
representation by  one  party  of  a  fact  specifically  inquired 
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aboat  by  the  other,  though  not  material,  will  hare  the  same 
effect  in  exonerating  the  latter  from  the  contract  as  if  the 
fact  had  been  material,  since  by  making  such  inquiry  he  im- 
plies that  he  considers  it  so.  In  all  jurisprudence  this  dis- 
tinction is  recognized.  It  is  practically  to  written  answers 
to  written  inquiries  referred  to  in  a  policy.  •  *  •  j^p. 
resentations  of  this  kind  differ  from  warranties,  in  that  a  sub- 
stantial compliance  with  them  is  sufficient  to  answer  their 
terms.  Whether  there  has  been  such  substantial  5i(<mpliance, 
that  is,  whether  the  representation  is  in  evej^^material  re- 
spect true,  is  a  question  of  fact  for  the  jupjC  But  it  is  not 
for  the  jury  to  say  that  the  represen^,ttgn,  though  substan- 
tially untrue,  is,  notwithstandinjg,^J^fgmaterial.'' 

The  same  principle  was  rgiSo^zed  in  Anderson  vs.  Fitz- 
gerald,  2  Big.,  341,  a  cas^hieh  went  up  from  the  Irish  Ex- 
chequer to  the  Housesif  Lords.  There  the  policy  provided 
that  "if  any  circum^nce  material  to  this  insurance  shall 
not  have  been  trnj^  stated,  or  shall  have  been  misrepresented 
or  concealed,  o^hall  not  have  been  fully  and  fairly  disclosed 
and  commum^ated  to  the  company,  or  if  any  fraud  shall  have 
been  practiced  on  the  said  company,  or  any  false  statements 
made  t^hem  in  or  aoout  the  obtaining  or  effecting  of  this 
insuran/^e,  this  policy  shall  be  null  and  void.''  There  was  a 
corre^ondiug  declaration  in  the  proposal  and  statement. 
Theyfeompany  alleged  that  the  proposal  and  statement  con- 
^^hed  untrue  representations  of  facts.  On  the  trial  the 
J?age  directed  the  jury  that  they  "  must  not  only  be  satisfied 
^at  the  various  false  statements  relied  on  by  the  defendant 
were  false  in  fact,  and  were  made  in  and  about  effecting  the 
policy,  but  also  that  such  false  statements  were  material  to 
the  insurance,  before  they  could  find  their  verdict  for  the  de- 
fendant." 

This  ruling  was  the  great  point  discussed  in  the  House  of 

Ijords.    The  judges  were  called,  as  is  the  practice  in  such 

cases,  and  eleven  of  them  attended,  and  they  unanimously 

held,  with  the  chancellor  and  ex-chancellors,  that  the  answers 

became  part  of  the  contract  by  the  very  frame  of  it,  and  that 

it  was  misdirection  to  leave  it  to  the  jury  to  say  whether  they 

were  material  as  well  as  false,  and  if  not  material,  that  the 

defendant  could  not  avail  himself  of  them,  and  that  the  rep* 
4d  c 
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resentatioR  being  part  of  the  contract,  its  truth,  not  its  mate- 
riality, was  the  question. 

The  English  rule  is  further  illustrated  in  Lindenan  va  Beg- 
borough,  3  Man.  and  E.,  45,  Geach  vs.  iTtgallj  14  Mess,  and 
W.,  95. 

It  seems  to  be  now  the  settled  doctrine  in  both  countries 
that^^ere  the  contract  contains  a  stipulation  that  incase 
answei^  contained  in  the  statement  or  application  for  insur- 
ance are  iptrue,  the  policy  shall  be  void,  and  the  falsity  of 
the  statements  ^^  *^®  ^^^^  ^^  avoiding  the  policy,  as  their 
materiality  is  a  »atter  of  contract    This  is  the  agreement  of 
the  parties,  that  life®  statements  made  in  the  declaration 
upon  which  the  policy  JflSeed  should  render  it  void.    It  is  an 
established  rule  in  the  consiSK^*^^'*  ^^  written  instruments 
that  the  stipulations  and  coBditlW}®  ^^^^^  ^^^J  contain  are 
binding  upon  the  contracting  partieS^*"*^  when  it  is  plainly 
declared  that  the  contract  shall  be  vSi^  i^  certain  written 
statements  referred  to  are  untrue,  surel^*^®  materiality  of 
such  statements  is  a  matter  of  contract  d^^'?^^^^°«     ^he 
issues  in  the  case  at  bar  were  evidently  made  itp  ^^^^  refer- 
ence to  this  view  of  the  law.    Thcvreplication  w^^  ^^^  ^® 
are  now  considering  is  in  these  words :  "  And  nowV^®®  ^^^ 
plaintiff  and  denies  that  the  declarations  of  the  said^*^^*^*^ 
H.  B.  Day  were  untrue  as  in  said  first  plea  alleged."  Y**®^^ 
is  no  issue  raised  as  to  the  materiality  of  the  matters  sSj^  ^ 
in  the  plea.    The  only  question  is  whether  the  represented^*® 
of  Day  were  untrue.    This  is  the  proper  issue,  and  the  ojj^ 
issue  that  could  be  tried  in  view  of  the  stipulations  of  ffl< 
contract. 

We  think  that  the  question  of  materiality  ought  not  to  have 
been  submitted  to  the  jury,  and  that  the  action  ought  to  have 
been  tried  upon  the  issues  made  up  by  the  pleadings. 

Exception  is  also  taken  to  that  part  of  the  charge  in  which 
the  jury  were  instructed— 

"  3.  If  he  was  possessed  of  any  established  disease,  any  grave 
and  permanent  invasion  of  his  health,  that  looked  to  his  pre 
mature  dissolution,  that  was  calculated  to  materially  hasten 
it,  and  you  find  from  the  proof  that  in  this  regard  he  misrep- 
resented, and  if  you  further  find  that  he  himself  knew  that  he 
was  misrepresenting,  it  will  avoid  this  policy,  and  you  will  find 
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for  the  defendant;  for  it  must  be  a  misrepresentation  ^ith 
knowledge  or  conviction  that  he  has  falsified  the  history  of  his 
physical  condition.  And  withont  you  find  that  the  deceased 
was  materially  diseased,  and  that  he  was  conscious  of  it,  and 
being  conscious  of  it  misrepresented,  you  will  not  set  down 
Ms  errors  of  judgment  to  the  avoidance  of  this  contract.'' 

We  are  of  opinion  that  if  the  statements  made  by  Day  in 
the  application,  being  part  of  the  contract,  to  procure  the 
policy  were  untrue  in  point  of  fact,  the  contract  became  null 
and  void.  This  results  from  the  form  of  the  contract.  It  was 
evidently  the  design  to  protect  the  company  from  the  igno- 
rance as  well  as  willful  misrepresentation  of  those  applying 
for  insurance.  If,  for  instance,  Day  did  not  know  or  suppose 
that  he  had  consumption,  although  in  point  of  fact  that  fatal 
disease  had  already  seized  upon  his  lungs,  his  statement 
would  be  contrary  to  the  fact  in  an  important  respect,  for  no 
eompany  would  insure  a  life  subject  to  so  much  risk.  It  would 
be  untrue  as  matter  of  fact,  and  therefore  fatal  to  the  con- 
tract. In  the  case  of  Anderson  vs.  Fitzgerald^  already  men- 
tioned, Baron  Parke  observed : 

"A  doubt  possibly  may  exist,  whether  the  word  <  false'  is 
to  be  understood  as  false  in  point  of  fact,  or  morally  false, 
though  I  believe  most  of  us  think  it  is  not  to  be  limited  to 
moral  falsehood,  but  there  seems  to  us  to  be  no  doubt  that 
if  the  statements  are  false  in  whatever  sense  we  understand 
that  word  being  used  in  effecting  the  insurance,  the  proviso 
operates.  There  then  appears  to  us  to  be  only  two  questions 
for  the  jury  on  this  part  of  the  policy.  Were  the  statements 
false  f    Were  they  made  in  obtaining  or  effecting  the  policy  !'' 

The  cases  cited  on  appellant's  brief,  together  with  others 
which  I  have  examined,  fully  sustain  the  same  view.  Indeed 
I  have  been  unable  to  find  that  the  point  has  been  otherwise 
decided  when  fully  brought  to  the  notice  of  the  court.  In 
addition  to  the  cases  cited  by  appellant,  I  refer  to  the  follow- 
ing :  Miles  vs.  Connecticut  Mutual  Ltfe-Insurance  Company j  3 
Gray,  580 ;  Rawle  vs.  American  Life-Insurance  Company ^  36 
Barb.,  367. 

The  policy  contained  a  condition,  that  if  the  premium  was 
not  paid  when  due,  it  should  cease  and  determine;  and 
the  other  special  pleas  of  the  defendants  aver  that  the  pre- 
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mium  falling  due  Jaly  16, 1870,  was  not  paid,  and  said  policy 
lapsed,  bat  that  in  October  following  it  was  renewed  and 
re-instated  npon  the  condition  that  sach  re-instatement  should 
be  void  if  said  Bichard  H.  B.  Day  should  not  be  in  sound 
health.  And  it  is  further  averred  that  he  was  not  in  sound 
health,  and  had  had  derangement  of  health  since  the  issue  of 
the  policy.  There  can  be  no  doubt  but  that  the  policy  and 
the  representations  upon  which  it  is  based  and  the  renewal 
are  to  be  considered  together.  The  renewal  of  a  contract 
necessarily  imports  a  continuance  of  its  terms,  and  the  stipu- 
lations of  the  renewal  will  therefore  have  legal  effect  together 
with  the  terms  of  the  original  policy.  The  observations  al- 
ready made  are  therefore  equally  appropriate  to  these  latter 
pleas,  and  need  not  be  repeated. 

As  we  are  of  opinion  that  it  was  error  to  submit  the  mate- 
riality of  the  misstatements  alleged  in  the  pleas  to  have  been 
made  by  Day  to  the  consideration  of  the  jury,  and  also 
whether  he  knew  that  they  were  untrue. 

The  verdict  must  be  set  aside  and  a  new  trial  ordered. 
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MAYOR,  BOARD  OF  ALDERMEN,  AND  BOARD  OF 
COMMON  COUNCIL  OF  WASHINGTON  CITY,  vs. 
RETURN  J.  MEIGS. 

At  Law.— No.  5657. 

I.  The  law  recognizes  property  in  dogs.     A  city  ordinance  requiring  the 

owner  of  such  property  to  obtain  a  license  for  keeping  the  same  is 
illegal. 

II.  Dogs  may  be  taxed  like  other  property,  but  the  owner  cannot  be 

arrested,  fined  and  imprisoned  for  the  non-payment  of  such  tax. 

III.  As  a  police  regulation  the  owner  may  be  required  to  muzzle  his  dog 
for  the  public  safety. 

rV.  Property  in  the  dog  grows  out  of  his  ascertained  usefulness  to  man. 

STATEMENT  OF  THE  CASE. 

This  was  a  writ  of  certiorari  at  common  law,  to  remove  a 
jadgment  rendered  against  the  defendant  before  a  justice  of 
the  peace  for  a  penalty  of  five  dollars.  , 

The  defendant  was  arrested  in  an  action  of  debt  for  a  vio- 
lation of  an  ordinance  of  the  late  corporation  of  the  city  of 
Washington,  which  imposes  a  forfeiture  of  not  less  than  five 
dollars  upon  the  owner  of  a  dog  of  the  male  kind  for  the  fail- 
ure to  obtain  a  license  for  keeping  the  same.  The  proceed- 
ings upon  which  the  defendant  was  taken  before  the  magis- 
trate were  commenced  by  a  wWrant  of  arrest,  whereas  it  was 
<^ontended  that  the  first  process  should  be  by  summons  ac- 
cording to  the  practice  of  the  common  law.  The  writ  is  sued 
out  here  for  the  purpose  of  having  the  judgment  reviewed, 
and  the  proceeding  before  the  magistrate  quashed.  The  re- 
maining facts  necessary  to  an  understanding  of  the  case  are 
stated  in  the  opinion  of  the  court. 

Wm.  A.  Cook  for  plaintiff. 

Return  J.  MeigSj  the  defendant,  appeared  in  his  own  behalf, 
and  insisted  that  the  motion  to  quash  ought  to  prevail — 

1.  Because,  though  in  England  and  elsewhere  a  man  may 
be  arrested  for  a  debt  due  by  contract,  he  cannot  be  arrested 
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and  held  to  bail  or  imprisoned  for  a  debt  incurred  by  an  al« 
leged  violation  of  a  penal  enactment.  For  that  would  be  to 
presume  his  indebtedness,  in  other  words,  his  gnilt,  whereas 
his  indebtedness  must  be  judicially  found  upon  proof  of  guilt  f 
and  then  the  judgment  may  be  enforced  by  a  capias  ad  saHS' 
faciendum. 

The  first  process  must  be  a  summons,  and  this  has  been 
the  practice  in  all  ages  of  the  common  law.    1  Tidd's  Prac- 
tice, 172,  citing  Yelverton,  53;  Gilbert's  Com.  P.,  87 ;  1  Barnes 
81 ;  1  Chitt's  Archbold's  Practice,  736. 

2.  Because  a  dog  is  property,  and  the  corporation  of  this 
city  had  no  power  to  enact  the  ordinance  referred  to.  It  can 
no  more  assume  to  license  the  keeping  a  dog  than  it  can  to 
license  the  keeping  of  a  horse.  Property  in  this  city  is  not 
held  upon  such  tenure.  The  charter  makes  no  distinction 
between  domestic  animals,  nor  did  the  common  law.  The 
same  rules  of  that  system  that  regulate  property  in  the  horse 
apply  to  property  in  the  dog.  The  citizen  may  maintain  the 
same  actions  for  killing,  wounding,  or  otherwise  injuring  him, 
and  for  enticing  or  taking  him  away,  as  he  can  maintain  for 
the  same  wrongs  to  his  property  in  the  horse.  You  may  jus- 
tify an  assault  and  battery,  committed  to  protect  your  prop- 
erty in  your  dog.  If  you  die,  he  goes  to  your  executor  just  a& 
your  horse.  You  must  answer  for  injuries  done  by  your  dog 
just  as  for  injuries  done  by  other  domestic  animals.  A  but- 
ting ram  and  a  biting  dog  stand  upon  the  same  common-law 
platform.  Ireland  vs.  Higgins^  Gro.  Eliz.,  125 ;  1  Saund.,  84  't 
Wentworth,  Exrs.,  143, 144  5  1  Williams,  Exrs.,  436,  447 ;  1 
Chitty's  Genl  Prac,  607,  note  o ;  40  Vermont  E.,  347  ,•  Hil- 
liard  on  Torts,  140,  §§  13, 14 ;  480,  §§  19,  20 ;  Farker  vs.  MisCy 
27  Ala.  B.,  480 ;  8taie  vs.  McDuffie,  34  N.  H.  E.,  523 ;  ^yheat- 
ley  vs.  Sarris,  4  Sneed,  458 ;  Dodson  vs.  Maclc^  4  Dev.  &  Bat. 
Law  E.,  146 ;  Perry  vs.  Phipps,  10  Iredell's  Law  E.,  259;  The 
State  vs.  Latham^  13  id.,  33 ;  Dixon's  Law  of  the  Farm,  G.  5, 
pp.  110-121 ;  Addison's  Wrongs  and  their  Eemedles,  96-99. 

3.  The  power  of  the  corporation  to  raise  revenue  from  prop- 
erty is  restricted  to  the  method  of  taxation. 

The  7th  section  of  the  charter  declares  that  the  "  corpora- 
tion shall  have  full  power  and  authority  to  lay  and  collect 
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taxes  apon  the  real  and  personal  property  within  the  city.'^ 
3  Stats,  at  Large,  586. 

And,  in  order  to  collect  these  taxes,  the  value  of  the  prop- 
erty must  be  assessed  by  three  respectable  freeholders,  who 
shall  determine  its  value  '^  agreeably  to  what  they  believe  the 
property  to  be  worth  in  cash  at  the  time  of  the  valuation."  4 
Stats,  at  Large,  77,  §  9. 

Any  ordinance  of  the  corporation,  or  act  of  Congress,  tran- 
scending these  limits  would  be  a  violation  of  the  Declaration 
of  Bights,  (§§  12, 13,)  which  Congress  itself  can  neither  alter 
nor  repeal,  because  the  cession  of  the  District  was  made  and 
accepted  upon  the  condition  that — 

"  The  laws  of  Maryland,  as  they  existed  on  the  27th  of 
February,  1801,  shall  be  and  continue  in  force  in  that  part 
of  the  District  which  was  ceded  by  that  State  to  the  United 
States,  and  by  them  accepted."  2  Stats,  at  Large,  103, 104, 
105. 

The  defendant  insists  that  the  true  interpretation  of  this 
compact  is,  that  the  laws  of  Maryland  then  in  force  in  the 
District  which  the  State  legislature  could  not  repeal,  are  not 
repealable  by  Congress. 

Congress  has  power  ^' to  exercise  exclusive  legislation  in  all 
cases  whatsoever"  in  the  District. 

U.  S.  Const.,  Art.  1,  sec.  1,  clause  17.  Locke  ou  Govern- 
ment, Book  2,  §  141. 

But  the  power  to  legislate  will  hardly  be  considered  to  em- 
brace the  power  to  repeal  a  declaration  of  rights,  which  is 
only  an  explicit  assertion  that  the  provisions  of  magna  charta 
and  other  similar  ones  enumerated  in  the  declaration  are  in 
force. 

4.  At  all  events,  the  constitution  of  Maryland  and  the  dec- 
laration of  rights  and  the  acts  of  the  legislature  passed  be- 
fore February  27, 1801,  still  remain  in  force  in  the  District, 
and  it  will  be  time  enough  to  consider  the  question  of  repeal- 
ing any  of  these  when  Congress  proposes  to  exercise  the 
power*  Then,  possibly,  it  may  be  found  that  what  the  om- 
nipotent Parliament  of  Great  Britain  has  never  had  the  nerve 
to  attempt,  no  mere  legislature  in  this  country  has  ever  been 
.  endowed  with  power  to  do.    No  people  in  this  country  have 
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ever  been  so  stapid  as  to  commit  such  a  power  to  any  of  their 
agents. 

Hence,  when  this  District  was  ceded  to  the  nation,  the 
people  carefally  enacted  the  solemn  stipulation  above  men- 
tioned, that  the  safegaards  already  provided  for  the  secnrity 
of  their  absolute  rights  against  aggression  should  remain  in 
force. 

The  method  of  altering,  changing,  or  abolishing  the  consti- 
tution and  declaration  of  rights  is  provided  by  the  59th  sec- 
tion of  the  constitution  of  Maryland,  and  that  method  is  also 
a  condition  of  the  cession. 

5.  The  dog  is  liable  to  hydrophobia;  and  he  loves  mutton 
not  wisely  but  too  well;  and  his  sublime  devotion  to  his 
friends  sometimes  leads  him  to  too  intense  distrust  of  stran- 
gers, most  of  whom  he  is  disposed  to  treat  as  enemies. 

It  is  said  that  these  characteristics  give  to  municipalities 
the  right  to  put  him  under  stringent  police  regulations. 
Granted ;  but  should  not  the  regulations  seem  to  be  adapted, 
in  some  measure,  at  least,  to  prevent  the  occurrence  of  the 
evils  ?  Now,  pray,  will  a  collar  and  insignia  hinder  the  dog 
from  biting  men  or  chasing  sheep,  or  impart  to  him  the  power 
to  discriminate  his  master's  friends  from  housebreakers  f 

6.  Does  not  the  authority  ^^  to  provide  for  licensing,  taxing, 
and  regulating  auctions,"  &c.,  exclude  the  power  to  regulate 
the  ownership  of  any  of  the  various  kinds  of  property  f  3 
Stats.,  587. 

When  certain  specific  things  are  taxed  or  subjected  to  any 
charge,  it  seems  probable  that  it  was  intended  to  exclude 
everything  else,  even  of  a  similar  nature,  and,  a  fortiori^  all 
things  different  in  genus  and  description  from  those  which 
are  enumerated.    Broom's  Maxims,  285,  286. 

Statutes,  by  the  authority  of  which  a  citizen  may  be  de- 
prived of  his  estate,  must  have  the  strictest  construction,  and 
the  power  conferred  must  be  executed  precisely  as  it  is  given, 
and  any  departure  from  it  will  vitiate  the  proceedings ;  and 
this  is  so  whether  it  be  in  the  exercise  of  a  public  or  private 
authority,  whether  it  is  ministerial  or  judicial.  Potter's 
Dwarris  on  Statutes,  146,  paragraph  21. 

7.  If  the  dog,  on  account  of  certain  qualities  of  his  nature, 
can  be  deemed  to  be  a  nuisance  in  cities,  let  him  be  so  de- 
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dared  under  the  power  ^^  to  prevent  and  remove  nuisances." 
This  would  be  an  intelligible  proceeding ;  but  it  cannot  £ail 
to  be  seen  that  the  power  to  prevent  and  remove  nuisances 
cannot  be  a  power  to  license  and  maintain  them. 

Mr.  Justice  Humfhbets  delivered  the  opinion  of  the  court : 

The  defendant  was  arrested  on  the  18th  day  of  March, 
1869,  taken  before  a  justice  of  the  peace,  in  this  city  and  Dis- 
trict, and  judgment  rendered  against  him  for  five  dollars 
penalty. 

The  charge  against  him,  stated  in  the  warrant  of  arrest,  is, 
that  he,  the  said  Keturn  J.  Meigs,  on  the  1st  of  January,  1869, 
did  own,  possess,  harbor,  and  conceal  one  animal  of  the  dog 
kind  without  license,  and  after  becoming  owner  failed  to  ob- 
tain a  license. 

From  the  judgment  rendered  against  him  by  the  justice  of 
the  peace,  the  defendant  obtained  a  certiorari,  and  the  case 
was  heard  at  the  October  term,  1872,  of  the  circuit  court,  at 
which  time  judgment  was  rendered  against  defendant,  and  he 
appealed  to  the  court  in  general  term. 

The  coi:poration  of  Washington,  on  the  14th  of  January, 
1858,  adopted  an  ordinance  in  the  language  following: 

"  Sec.  1.  It  shall  not  be  lawful  for  any  person  residing 
within  the  cifcy  of  Washington  to  own  or  keep  any  animal  of 
the  dog  kind  without  obtaining  from  the  register  of  the  city 
a  license  to  do  so,  and  such  stamps  and  insignia  as  may, 
from  time  to  time  be  designated  by  the  mayor ;  for  which 
license  and  insignia  or  stamps  he  shall  pay  the  sum  of  two 
dollars  per  annum  if  a  male  animal,  and  five  dollars  per  an- 
num if  a  female  animal." 

Section  2  of  the  ordinance  imposes  a  forfeiture  of  five  and 
ten  dollars  for  a  male  dog,  and  ten  and  twenty  dollars  for  a 
female,  if  the  owner  or  keeper  fails  to  obtain  a  license. 

It  is  contended  by  the  counsel  for  the  District  that  this 
regulation  is  a  police  one,  within  the  power  of  municipal  cor- 
porations to  prescribe.  Corporate  authorities  have,  for  a 
long  while  at  least,  assumed  to  make  police  regulations  in 
regard  to  all  animals,  particularly  the  dog  and  the  hog,  and 
in  regard  to  the  dog  the  regulation  has  often  been  confined 
to  particular  seasons  of  the  year. 
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This  general  power  is  conferred  on  manicipal  corporations 
by  their  charters. 

These  regulations  are  most  generally  made  in  relation  to 
the  animal  running  at  large. 

In  the  case  before  us,  the  corporation  undertook  to  impose 
a  penalty  on  any  owner  of  a  dog  within  the  city  who  should 
keep  a  dog  without  first  obtaining  a  license  therefor. 

The  law  recognizes  property  in  and  to  dogs,  and  the  owner 
thereof  is  entitled  to  his  remedies  for  an  invasion  of  his  rights 
of  property.  This  is  too  well  settled  in  England  and  in  the 
States  of  this  Union  to  be  now  questioned. 

The  right  of  property  in  animals  cannot  be  declared  unlaw- 
ful unless  a  license  is  first  obtained.  We  do  not  undertake 
to  say  that  a  given  or  particular  mode  of  using  any  kind  of 
property  might  not  be  prohibited,  but  for  the  general  posses' 
sion  of  that  in  which  the  right  of  property  exists,  which  is 
not  a  mere  franchise,  how  can  it  be  declared  unlawful,  and.a 
license  demanded,  before  the  person  is  authorized  to  own  or 
keep! 

If  dogs  are  property  they  may  be  taxed,  and  the  tax  as- 
sessed to  the  owner.  But  would  it  be  claimed  that  for  the 
non-payment  of  the  tax  the  owner  could  be  arrested,  fined, 
and  imprisoned! 

We  think  with  the  learned  defendant,  who  argued  the  case 
for  himself,  that  Congress  did  not  confer  upon  the  corporation 
the  power  to  interfere  with  rights  of  property  as  recognized 
at  the  time  of  the  cession  of  the  District.  We  are  not  called 
upon,  however,  to  pass  upon  the  question  of  the  powers  of 
Congress  under  the  grant,  '^  to  exercise  exclusive  legislation 
in  all  cases  whatever.^ 

The  dog  may  be  taxed,  and  we  do  not  say  that  other  prop 
erty  might  not  be  held  liable  for  the  tax. 

We  do  not  say  that  the  owner  may  not  be  required  at  cer- 
tain seasons  to  muzzle  his  dog,  and  for  suffering  him  to  mn 
at  large  without  it  he  may  be  subjected  to  a  fine.  This 
power  would  exist,  to  make  some  police  regulation  in  a 
proper  way,  for  the  safety  of  a  community. 

But  here  was  an  ordinance  declaring  the  owner  a  criminal 
and  subjecting  him  to  arrest,  imprisonment,  and  fine  for  keep- 
ing his  property  at  home,  unless  he  first  obtained  a  license. 
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We  are  not  called  npon  in  this  case  to  pass  upon  the  power 
of  the  proi>er  government  of  a  State  to  declare  any  species  of 
property  heretofore  recognized  as  property  to  be  a  nuisance, 
and  to  abate  it  as  snch  whenever  it  becomes  destractive  to 
society,  for  that  question  is  not  made  upon  the  record,  nor 
was  it  made  in  the  conrt  below.  It  came  up  in  argument  in- 
cidentally, and  the  remarks  of  counsel  for  the  plaintiff  and 
defendant  ga^e  an  interesting  impression  upon  the  nature 
and  character  of  the  animal  about  which  this  case  arose. 

Ifot  only  has  the  dog  been  the  subject  of  discussion  in  the 
courts,  as  involving  the  question  of  property,  but  his  virtues 
have  been  celebrated  in  song.  The  wrongs  done  him  have 
been  touchingly  described  by  poets,  and  hours  have  been  oc- 
cupied at  the  camp-fires  of  huntsmen  in  narrating  the  achieve- 
ments of  favorite  hounds. 

That  the  law  has  recognized  the  relations  of  property  in 
any  species  of  it,  arises  from  the  ascertained  usefulness  in 
some  way  to  the  wants  of  man  of  that  particular  object  or 
subject  of  property.  The  right  to  the  property  is  recognized 
for  its  protection. 

History  informs  us  of  noble  acts  of  fidelity  and  affection 
performed  by  some  sentinel  of  the  class  under  consideration. 

Our  attention  has  been  called  by  our  brother,  Olin,  to  the 
event  of  so  much  interest  to  the  world,  and  to  the  cause  of 
freedom  of  opinion,  and  to  the  exercise  of  a  conscientious 
faith,  the  rescue  from  the  grasp  of  the  enemies  of  toleration 
of  William  of  Orange,  on  the  morning  of  the  12th  September, 
1572,  by  the  action  of  a  little  dog. 

The  Spanish  army,  under  the  command  of  Alva,  invading 
the  Netherlands,  and  the  army  of  patriots  under  the  command 
of  the  prince,  were  encamped  near  the  city  of  Mens.  The 
plan  was  formed  for  the  surprise  of  the  camp  of  the  patriots 
and  the  capture  or  assassination  of  William,  and  for  this  pnr- 
X>ose  a  band  of  six  hundred  disguised  men  were  placed  under 
the  command  of  Julian  Bomero. 

The  historian  of  the  Bise  of  the  Dutch  Eepublic  narrates 
that,  near  the  hour  of  two  o'clock  in  the  morning,  ^^  the  bold- 
est, led  by  Julian  in  person,  made  at  once  for  the  prince's  tent. 
^  His  guards  and  himself  were  in  profound  sleep,  but  a  small 
spaniel,  who  always  passed  the  night  npon  his  bed,  was  a 
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more  faithM  sentinel.  The  creature  sprang  forward,  barking 
furiously  at  the  sound  of  hostile  footsteps,  and  scratching  his 
master's  face  with  his  paws.  There  was  but  just  time  for  the 
prince  to  mount  a  horse  which  was  ready  saddled  and  to  effect 
his  escape  through  the  darkness  before  his  enemies  sprang 
into  the  tent.  His  servants  were  cut  down,  his  master  of  the 
horse  and  two  of  his  secretaries  who  gained  their  saddles  a 
moment  later,  all  lost  their  lives,  and  but  for  the  little  dog's 
watchfulness,  William  of  Orange,  upon  whose  shoulders  the 
whole  weight  of  his  country's  fortunes  depended,  would  have 
been  led  within  a  week  to  an  ignominious  death.  To  his  dy- 
ing day,  the  prince  ever  afterward  kept  a  spaniel  of  the  same 
race  in  his  bed-chamber." 

This  event  occurred  but  a  short  time  after  the  Paris  wed- 
ding, and  a  shorter  time  after  the  St.  Bartholomew  tragedy. 

The  historian  and  moral  philosopher  can  more  appropri- 
ately discuss  the  influence  which  the  watchfulness  of  the  lit- 
tle spaniel  had  upon  the  destinies  of  the  world.  We  can  only 
state  a  reason  for  the  law  throwing  around  this  animal  its 
sanction  that  the  right  of  property  exists  thereto,  and  that 
the  right  of  property  existing,  it  will  be  sure  to  receive  the 
protection  of  man. 

The  power  of  any  government  to  collect  its  revenue,  and 
to  punish  for  fraud  or  concealment,  or  to  arrest  for  violation 
of  rules  in  relation  to  the  exercise  of  a  mere  franchise,  is  a 
different  question  to  that  involved  in  this  case. 

In  the  case  before  us,  the  entire  record  discloses  a  view  on 
the  part  of  the  corporation  ignoring  the  question  of  property^ 
and  proceeding  as  though  a  criminal  deed  had  been  done  by 
the  defendant,  and  the  dog  to  be  excluded  from  the  list  of 
subjects  and  objects  of  property.  '^  If,  then,  the  dog  is  a 
species  of  property,  for  the  injury  to  which,"  to  quote  the 
language  of  one  of  the  authorities  cited  by  defendant,  '^  aa 
action  at  law  may  be  sustained,"  (Parker  vs.  Myersy  27  Ala.  B.,) 
you  cannot  proceed  against  the  owner  of  that  property  as 
though  he  were  a  culprit,  such  dog  being  upon  his  premises, 
where,  of  all  the  places  in  the  world,  he  more  properly  be- 
longs. 

The  ordinance  in  the  form  existing  is  inoperative,  null,  an^ 
void,  according  to  law. 

The  defendant  is  discharged  and  the  warrant  quashed. 
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E.  V.  KIMBRO  vs.  THE  FIEST  NATIONAL  BANK  OF 

>  WASHINGTON. 

At  Law.— No.  5986. 

I.  By  the  rules  of  the  common  law,  a  married  woman  to  whom  a  draft, 

promifisory  note,  or  other  promiaes  are  made,  cannot  maintain  an 
action  thereon  in  her  own  name  daring  coverture.  When  the  cause 
of  action  is  in  her  own  right,  her  husband  was  required  to  be  joined 
with  her  in  the  suit. 

II.  The  act  of  Congress  regulating  the  rights  of  married  women  in  this 

District  has  not  changed  the  rules  of  the  common  law,  so  as  to  enable 
a  married  woman  to  maintain  an  action  in  her  own  name,  upon  a 
chose  in  action  which  she  had  prior  to  the  passage  of  the  law. 

III.  At  common  law  the  husband  owned  the  personal  estate  of  the  wife, 
and  had  the  right  to  reduce  it  to  possession.  The  act  of  Congress  re- 
ferred to  is  not  to  be  construed  so  as  to  affect  the  vested  rights  of  the 
husband,  by  giving  it  a  retroactive  operation. 

STATEMENT  OF  THE   CASE. 

The  action  was  upon  a  Treasury  draft  in  favor  of  the 
plaintiff  on  the  defendant  for  the  sum  of  $3,414.  The  defend- 
ant was  a  Government  depositary  and  paid  the  draft  upon  a 
forged  indorsement.  The  declaration  besides  the  common 
counts  had  one  in  trover.  At  the  trial  the  counsel  for  defend- 
ant objected  to  giving  any  proof  under  the  declaration  on  ac- 
count of  the  misjoinder,  but  the  court  permitted  the  plaintiff 
to  elect  any  other  count,  and  thereupon  she  elected  to  proceed 
on  the  one  for  money  had  and  received.  To  this  ruling  the 
defendant  excepted/ 

The  second  bill  of  exceptions  shows  that  the  plaintiff,  who 
was  a  witness,  swore  that  she  resided  near  Nashville,  Tenn., 
and  that  she  was  the]  party  named  in  said  draft  as  payee ; 
and  in  answer  to  the  defendant  she  said  she  was  a  married 
woman,  living  with  her  husband  near  Nashville,  Tenn.,  and 
that  she  had  never  been  divorced. 

In  answer  to  the  plaintiff's  counsel  she  said  she  had  trans- 
acted  all  her  husband's  business  for  the  last  seven  or  eight 
years  on  account  of  his  mental  imbecility. 
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The  defendant's  counsel  then  asked  her  if  her  husband  was 
not  the  owner  of  the  property  that  had  been  taken  by  the 
United  States  in  Tennessee,  for  which  taking  said  claim  had 
been  allowed,  and  was  not  the  draft  in  question  given  in  pay- 
ment thereof  t 

To  this  question  the  plaintiff  objected,  and  also  that  the 
witness  should  not  answer  the  same,  and  the  court  sustained 
the  objection,  and  the  defendant  excepted. 

The  plaintiff,  as  witness,  further  said  that  the  dr&ft  be- 
longed to  her,  and  that  her  name  on  the  back  of  said  draft 
was  not  written  by  her,  nor  had  she  ever  in  any  way  author- 
ised the  same,  and  that  she  had  never  in  any  way  parted 
with  her  interest  in  said  draft. 

There  were  several  other  bills  of  exceptions  which  are  not 
noticed,  for  the  reason  that  the  facts  above  stated  are  all  that 
is  necessary  to  an  understanding  of  the  decision. 

J.  Daniels^  M.  Thompson^  and  J.  L.  Johnson  for  plaintiff. 
Arguendo : 

It  is  objected  on  the  part  of  the  defendant  that  the  plaintiff 
cannot  recover  in  this  form  of  action. 

The  action  of  assumpsit  is  the  proper  action  for  the  recov- 
ery of  money  had  and  received  by  the  defendant  for  the 
plaintiff's  use,  and  which  in  good  conscience  the  defendaat 
ought  not  to  retain.  (See  Moses  vs.  McFarUmd^  2d  Borr^ 
Eeports,  page  1006 ;  2d  Oreenleaf  Evidence,  10th  ed.,  sees. 
117  and  118,  and  authorities  there  cited.) 

It  is  further  objected  that  the  court  erred  in  directing  the 
plaintiff  to  elect  upon  which  of  the  counts  of  the  declaration 
she  should  proceed. 

It  may  be  true  that  a  count  sounding  in  tort  cannot  be 
joined  with  one  in  assumpsit  in  the  same  declaration,  but  tbe 
defect  should  be  taken  advantage  of  by  demurrer,  and  as 
it  was  not  it  was  perfectly  competent  for  the  court  to  compel 
the  plaintiff  to  elect  on  which  she  would  proceed.  (See 
Gould  vs.  Cratcford^  2  Barr.,  page  89,  and  Noble  vs.  Laley,  14 
Wright's  Eep.,  page  281.) 

The  draft  which  was  the  subject  of  this  action  was  exe- 
cuted, made  payable  to  the  order  of  the  plaintiff,  and  delivered 
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to  her  agent^  and  therefore  became  her  absolute  property, 
and  was  properly  received  in  evidence  to  establish  her  claim. 
The  question  of  her  right  to  sue  without  joining  her  husband 
of  course  depends  entirely  upon  statute,  and  the  plaintiff  re- 
lies upon  the  act  of  Congress  approved  April  10, 1869.  It  is 
objected  by  the  defendant  that  the  ^aintiff  lives  in  Tennes- 
see, and  that  the  laws  of  Tennessee  must  govern  her  right  to 
sue  as  femme  sole.  To  this  we  answer  that  this  is  a  reme- 
dial statute,  and  the  law  of  the  forum  must  govern.  (See 
Batik  of  the  United  States  vs.  Andretc  Donnelly^  8th  Peters' 
Bep.,  page  365,  and  authorities  there  cited.) 

A,  G.  Eiddle  and  Francis  Miller  for  defendants.    Arguendo : 

It  is  evident  that  Mrs.  Kimbro,  being  a  married  woman, 
cannot  sue  in  her  own  name,  unless  authorized  to  do  so  by 
some  statute. 

The  one  relied  upon  to  give  this  authority  is  the  act  of  Con- 
gress approved  April  1 0, 1869 ;  but  this  statute  was  passed 
subsequently  to  drawing  of  this  draft,  and  the  draft,  at  the 
time  it  was  drawn,  was,  by  operation  of  law,  the  property  of 
the  husband,  and  he  must  be  a  party  to  the  suit  to  recover 
the  proceeds.  Besides,  there  is  no  proof  that  the  law  of  Ten- 
nessee, the  domicile  of  the  plaintiff,  allows  a  femme  covert  to 
hold  personal  property  in  her  own  right,  unless  secured  to 
her  sole  use. 

Admitting,  for  the  sake  of  argument,  that  this  act  does  ap- 
ply, the  court  plainly  erred  in  refusing  the  question  inquiring 
into  the  husband's  ownership  of  the  property  for  which  the 
draft  was  given.  For,  if  it  was  his  property,  the  proceeds  of 
the  draft  were  his,  and  he  should  sue  to  recover  them. 

The  court  makes  the  right  of  the  plaintiff  to  recover  de- 
pend upon  the  claim  being  her  sole  claim.  That  fact,  then, 
must  have  been  a  proper  subject  of  inquiry. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  case  comes  before  us  on  a  bill  of  exceptions  taken  on 
the  trial  of  the  cause.  The  facts  embodied  in  the  bill  of  ex- 
ceptions, briefly  stated,  are  these : 
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The  Government  of  the  United  States  i9saed  a  draft,  No. 
9243,  on  war- warrant  !N'o.  915,  in  the  following  form : 

$3,414.]  Treasury  of  the  United  States, 

Washingtany  March  9, 1867, 
Pay  to  the  order  of  ]Vk*s.  E.  V.  Kimbro  three  thousand  four 
hundred  and  fourteen  dollars. 

[So.  9243.]    Registered  March  9, 1867.    Issued  on  requi- 
sition No.  — . 
$3,414.J  S.  B.  COLBY, 

Register  of  the  Treasury. 
F.  E.  SPINNER, 
Treasurer  of  the  United  States, 

To  the  First  National  Bank 

of  Washington^  D.  (7. 

This  draft,  purporting  on  its  face  to  have  been  indorsed  by 
4  Mrs.  Kimbro,  after  passing  through  several  banks,  reached 

the  First  National  Bank  of  Washington,  where  it  was  paid, 
and  on  settlement  between  the  bank  and  the  United  States 
the  draft  was  delivered  up  and  canceled. 

It  was  claimed  on  the  trial  of  the  cause  that  Mrs.  Kimbro 
never,  in  fact,  indorsed  the  draft;  that  her  signature  as  in* 
dorser  appearing  thereon  was  a  forgery ;  and  therefore  the 
action  was  brought  against  the  defendant  to  recover  the  pro- 
ceeds of  the  draft 

There  were  several  counts  in  the  complaint,  one  of  which 
was  substantially  a  count  in  trover  for  the  draft.  It  used  in 
substance,  if  not  in  express  terms,  the  words  prescribed  by 
the  rules  of  this  court  for  a  complaint  in  an  action  of  trover j 
and  with  this  count  in  trover  were  also  joined  the  several  com- 
mon counts  in  assu^npsit. 

On  the  trial  of  the  cause,  the  justice  presiding,  instead  of 
non-suiting  the  plaintiff  for  a  misjoinder  of  causes  of  action, 
allowed  the  plaintiff  to  amend  her  pleadings  in  the  case  by 
electing  whether  she  would  proceed  with  the  trial  in  trover  or 
assumpsit.  The  plaintiff  elected  to  proceed  in  assumpsit  upon 
the  count  familiarly  known  as  the  count  for  money  had  and 
received.  Upon  this  theory  the  case  was  tried.  On  the  trial 
numerous  exceptions  to  the  rulings  of  the  justice  were  taken, 


1873.]  Supreme  .Coubt,  D.  C.  66 

Klnbro  TB.  The  Pint  N«(tonftl  Bank  of  WasklngMn. 

to  most  of  which  we  deem  it  nnnecessary  to  advert,  becaase 
upon  the  admitted  facts  of  the  case  we  think  this  actioa  can- 
not be  maintained. 

The  case  presents  this  qaestiou,  viz:  Whether  by  the  rales 
of  the  common  law,  or  by  the  law  of  this  District,  existing 
prior  to  the  29th  of  Jaly,  1869,  a  married  woman  to  whom  a 
draft,  promissory  note,  or  promise  made  for  a  valnable  con- 
sideration, can  maintain  an  action  thereon  daring  covertnre, 
in  her  own  name. 

As  the  justice  presiding  at  the  trial  of  the  caase  held  that 
the  wife  might  maintain  the  action,  it*  becomes  necessary  to 
examine  this  qaestion. 

In  the  third  exception  taken,  it  is  recited  that  the  plaintiff 
was  then  produced  as  a  witness,  and  swore  that  she  resided 
near  Kashville,  Tenn. ;  that  she  was  the  party  named  in  said 
draft  as  the  payee,  and  in  answer  to  the  defendant's  ques* 
tions  she  said  that  she  was  a  married  woman,  living  with  her 
husband,  and  that  she  had  never  been  divorced.  In  answer 
to  the  plaintiff's  counsel,  she  said  that  she  had  transacted  all 
her  husband's  business  for  the  last  seven  or  eight  years  on 
account  of  his  mental  imbecility.  The  defendant's  counsel 
then  asked  her  if  her  husband  was  not  the  owner  of  the  prop- 
erty that  had  been  taken  by  the  United  States,  for  which 
taking  a  claim  had  been  allowed,  and  whether  the  draft  in 
question  had  not  been  given  in  payment  therefor.  To  this 
question  the  counsel  for  the  plaintiff  objected,  and  the  coart 
sustained  the  objection,  and  the  defendant  thereupon  ex- 
cepted to  the  ruling  of  the  court.  This  ruling  can  only  be 
material  in  reference  to  one  aspect  of  the  case,  which  will  be 
hereafter  considered. 

At  common  law  a  married  woman  could  not  maintain  an 
action  in  her  own  name  for  any  cause  that  accrued  to  her  be- 
fore coverture.  During  coverture  she  could  not  maintain  an 
action  in  her  own  name  for  any  conceivable  interest  or  right 
accruing  to  her  during  coverture,  and  for  the  reason  that,  ac- 
cording to  the  rules  of  the  common  law,  if  she  failed  in  her 
action,  nobody  could  be  made  liable  for  the  costs  of  the  suit. 
Thus,  when  she  had  a  cause  of  action  in  her  own  right,  her 
husband  was  required  to  be  joined  with  her  in  the  suit,  that 
5  D  c 
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in  the  event  of  its  miscarriage  he  might  be  made  responsible 
for  the  costs. 

At  common  law,  where  a  promissory  note  is  made  to  a 
femme  sole^  and  she  afterwards  marries,  being  possessed  of 
the  note,  the  title  vests  in  her  husband,  and  he  alone  can  in- 
doTBe  it  (See  Connor  vs.  Martin,  1  Strange,  616  ;  Segg  vs. 
Seggy  9  Mass.  R.,  99.)  And  so  where  a  note  is  made  payable 
to  a  married  woman,  the  legal  interest  in  it  vests  in  the  has- 
band.  (See  Barlow  vs.  Bishop,  1  East.,  432.)  Such  nego- 
tiable note  being  part  of  her  personal  estate,  payable  to  her 
order,  is  in  legal  effect  payable  to  her  husband.  (See  10  Mod. 
R,  245;  4  Tenn.  B.,  361 ;  2  Bur.,  1776;  Edwards  on  Bills  and 
Promissory  notes,  72.)  Chitty  on  Pleading,  33,  tells  us  what 
the  consequence  is  of  a  mistake  in  parties  plaintiff  to  a  suit 
in  the  case  of  baron  and  femme.  He  states  that  when  a  mar- 
ried woman  might  be  joined  with  her  husband,  but  sues  alone^ 
the  objection  can  only  be  pleaded  in  abatement,  and  not  in 
bar,  though  her  husband  might  sustain  a  writ  of  error,  and 
if  she  marry  after  writ  and  before  plea,  her  coverture  must  be 
pleaded  in  abatement,  and  cannot  be  given  in  evidence  under 
the  general  issue.  But  where  the  wife  improperly  sues  alone, 
having  no  legal  right  of  action,  she  will  be  non-suited ;  and 
if  she  improperly  joins  in  an  action  with  her  husband,  who 
ought  to  sue  alone,  the  defendant  may  demur,  or  the  judg- 
ment will  be  arrested  or  reversed  on  writ  of  error.  And  if 
the  husband  sue  alone  when  the  wife  ought  to  be  joined, 
either  in  her  own  right  or  in  autre  droit,  he  will  be  non-suited ; 
or  if  the  objection  appear  on  the  record,  it  will  be  fatal  in  ar- 
rest of  judgment  or  upon  error.  Numerous  adjudicated  cases 
are  cited  by  Chitty  in  support  of  the  rules  above  mentioned, 
which  need  not  be  here  quoted. 

Upon  the  theory  of  the  common  law  a  femme  covert  could 
not  maintain  a  suit  for  any  cause  in  her  own  name,  and  in  no 
case  can  she  sue  alone.  The  reason  of  the  rule,  as  before 
observed,  is  that  such  femme  covert  could  in  no  way  be  made 
responsible  for  the  consequences  of  a  judgment  against  her. 
No  execution  can  issue  against  her,  for,  according  to  the  com- 
mon law,  she  was  a  nonentity,  her  legal  existence  being 
merged  in  that  of  the  husband.  No  court  of  equity,  so  far 
as  I  know,  has  ever  made  the  costs  of  a  suit  at  law  by  the 
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wife  a  charge  upon  her  separate  estate,  it*  she  chanced  to  have 
any. 

In  the  case  of  Ori»wold  vs.  Pennington^  2  Conn.  B.,  565,  the 
rights  of  hnsband  and  wife,  as  between  themselves  and  in 
respect  to  third   parties,  are  clearly  stated  by  Chief-Justice 
Swift.    He  says  the  hnsband  by  marriage  acquires  a  right  to 
the  use  of  the  real  estate  of  the  wife  during  her  life ;  and  if 
they  have  a  child  born  alive,  then,  if  he  survive,  during  his 
life  as  tenant  by  courtesy.    He  acquires  an  absolute  right  to 
her  chattels  real,  and  may  dispose  of  them.    If  he  does  not 
dispose  of  them,  and  survive  his  wife,  they  survive  to  him, 
but  if  she  outlives  her  husband  they  survive  to  her.    He  ac- 
quires an  absolute  property  in  her  chattels  personal  in  pos- 
session ;  but  as  to  her  choses  in  action,  he  may  maintain  a 
suit  jointly  with  her  to  recover  them,  and  if  he  reduces  them 
to  possession  during  coverture,  they  become  his ;  otherwise, 
they  survive  to  the  wife  if  she  outlives  him,  or  to  her  admin- 
istrator  if  she  does  not.    As  to  the  property  of  the  wife  ac- 
cruing during  coverture,  the  same  rule  is  applicable,  except  in 
regard  to  choses  in  action.    These  vest  absolutely  in  the  hns- 
band, on  the  principle  that  the  husband  and  wife  are  but  one 
in  law,  and  her  existence  in  legal  consideration  is  merged  in 
his.    He  may  in  such  cases  bring  a  suit  in  his  own  name 
without  joining  his  wife.    This  clearly  proves  that  choses  in 
action  vest  in  him  absolutely,  for  if  the  right  was  in  the  wife 
she  must  necessarily  join  in  the  suit.    Where  a  bond  or  note 
is  given  to  the  wife,  the  husband  cannot  maintain  an  action 
in  his  own  name.    The  consequence,  then,  is  that  if  the  hus- 
band die  before  the  wife,  such  choses  in  action  shall  go  to  his 
executor  or  administrator,  and  they  do  not  survive  to  the 
wife,  for  where  the  property  has  been  absolutely  vested  there 
can  be  no  survivoEship.    (See  Cord  on  the  Legal  and  Equit- 
able Bights  of  Married  Women,  S.  1008 ;  Barlow  vs.  Bishop^ 
1  East.,  432.)    This  latter  case  is  so  much  in  point,  it  may  be 
well  to  quote  the  substance  of  it.    It  was  an  action  by  the 
indorsee  of  a  promissory  note  against  the  maker,  which  note 
was  drawn  payable  to  one  Anne  Parry  or  order,  two  months 
after  date,  for  forty-one  pounds  and  ten  shillings,  and  by  her 
indorsed  to  the  plaintiff,  (Barlow.)  The  first  count  in  the  dec- 
laration was  upon  the  note,  to  which  were  added  the  money 
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coants.  Tt  appearing  in  evidence  before  Lord  Kenyon,  at  the 
trial  at  the  Middlesex  sittings,  that  Anne  Parry  was  a  mar- 
ried woman  carrying  on  trade  at  Birmingham  in  her  own 
name,  with  the  consent  of  her  hasband,  and  that  the  plaintiff, 
who  lived  in  London,  had  furnished  her  with  goods  to  the 
amount  of  the  note,  dealing  with  her  as  a  femme  sole;  that 
the  plaintiff,  after  much  delay,  having  pressed  for  payment, 
the  defendant,  with  a  view  to  serve  Mrs.  Parry,  gave  her  the 
note  in  question,  with  the  knowledge  of  her  being  a  married 
woman,  and  with  a  view  that  she  should  pay  it  over  to  the 
plaintiff,  in  order  to  stop  his  proceedings  against  her,  which 
she  did  by  indorsing  it  over  to  him.  A  verdict  was  taken 
for  the  plaintiff,  with  leave  to  the  defendant  to  move  the  court 
to  enter  a  non-suit  if  it  should  be  of  opinion  that  the  plain- 
tiff could  not  recover  upon  any  of  the  counts  in  the  declara- 
tion. A  rule  was  accordingly  entered,  and  the  question  pre- 
sented in  the  case  was  argued  by  Gibbs  for  the  defendant,  and 
by  Erskine  and  Espinasse  for  the  plaintiff. 

I  will  quote  the  points  made  by  Erskine  and  Espinasse  to 
sustain  the  verdict  in  the  cane,  because  they  seem  to  present 
in  the  most  ingenious  and  plausible  manner  all  that  could  be 
said  in  favor  of  sustaining  the  verdict. 

The  argument  was  that  although  by  delivery  of  the  note  to 
the  wife  for  her  use,  the  property  vested  in  the  husband  ] 
they  contended,  first,  that,  as  she  carried  on  trade  in  her  own 
name,  with  her  husband's  consent,  all  acts  done  by  her  in  the 
course  of  such  trade  must  be  taken  to  be  with  the  knowledge 
and  consent  of  her  husband,  and  he  having  permitted  her  to 
indorse  the  note  in  question,  it  in  effect  became  his  own  in- 
dorsement. But,  secondly,  if  the  property  in  the  note  could 
not  pass  by  her  ii/dorsement,  though  made  with  her  husband's 
consent,  then,  as  the  defendant  knew  that  she  was  a  married 
woman,  and  that  the  object  of  making  the  note  payable  to 
her  was  that  she  might  indorse  it  to  the  plaintiff,  which  by 
law  was  a  nullity,  it  is  the  same  in  legal  effect  as  if  the  note 
were  made  payable  to  a  fictitious  person,  in  which  case  it  be- 
comes payable  to  bearer,  as  in  Gibson  vs.  Minet^  3  Tenn.  K., 
481,  or  as  if  it  were  made  payable  to  the  plaintiff  himself,  for 
whose  use  it  was  expressly  given.  Perhaps,  too,  under  the 
special  circumstances  of  the  case,  the  giving  this  note  may 
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be  considered  as  evidence  onder  the  money  counts  of  the  de- 
fendant's having  received  so  much  money  for  the  nse  of  the 
plaintiff  in  payment  of  his  demand  upon  Anne  Parry ;  or,  as 
in  Feaner  vs.  MearSj  2  Blackstone,  1269,  it  amounts  to  an 
agreement  by  the  defendant  to  hold  so  much  money  for  the 
nse  of  the  person  to  whom  Anne  Parry  herself  should  indorse 
the  note. 

To  this  reasoning  Lord  Ken3^on,  G.  J.,  says :  '^  I  saved  the 
point  at  the  trial,  not  from  any  doubt  entertained  by  myself 
at  the  time,  but  to  give  an  opportunity  to  the  plaintiff's  coun- 
sel to  see  if  there  was  any  ground  upon  which  the  action  could 
be  sustained,  but  none  has  been  or  can  be  stated.  It  is  clear 
that  the  delivery  of  the  note  to  the  wife  vested  the  interest 
in  the  husband,  and  as  he  permitted  her  to  carry  on  trade  on 
her  own  account,  and  this  was  a  transaction  in  the  course  of 
that  trade,  I  am  not  prepared  to  say  that  that  would  not  have 
availed,  as  many  acta  of  this  nature  may  be  done  by  a  power 
of  attorney,  and  the  jury  might  have  presumed  what  was 
necessary  in  favor  of  an  authority  from  her  husband  for  this 
purpose.  But  the  indorsement  being  in  her  own  name^  it  is 
quite  impossible  to  say  that  she  could  pass  away  the  interest 
of  her  husband  by  it.  And  this  is  not  like  a  note  payable  to 
the  order  of  a  fictitious  person,  to  whom  no  interest  can  pass, 
but  here  the  interest  passed  to  the  husband.  The  rule  for  a 
nonsuit  was  made  absolute.'^ 

By  this  decision,  and  numerous  others  which  might  be 
quoted,  it  appears  that  Mrs.  Kimbro,  by  the  rules  of  the  com- 
mon law,  could  not  maintain  an  action  in  her  own  name  ijpon 
the  draft  nor  upon  the  common  counts  in  assumpsit. 

1  infer  from  the  ruling  of  the  Chief-Justice,  who  presided 
at  the  trial,  that  he  was  of  the  opinion  that  the  act  of  Con- 
gress regulating  the  rights  of  married  women  in  this  District 
so  changed  the  rules  of  the  common  law  as  to  enable  Mrs. 
Kimbro  to  maintain  this  action  in  her  own  name.  This  act 
is  as  follows : 

AN  ACT  reflating  the  rights  of  married  women  in  the  District  of  Co- 
lumbia. 

^'  Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Represent- 
atives of  the  United  States  of  America  in  Congress  assemhledj 
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That  in  the  District  of  Columbia  the  right  of  any  married 
woman  to  any  property,  personal  or  real,  belonging  to  her  at 
the  time  of  marriage,  or  acquired  during  marriage  in  any 
other  way  than  by  gift  or  conveyance  from  her  husband,  shall 
be  as  absolute  as  if  she  were  femme  sole,  and  shall  not  be 
subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts;  but  such  married  woman  may  convey,  devise,  and 
bequeath  the  same,  or  any  interest  therein,  in  the  same  man- 
ner and  with  like  effect  as  if  she  were  unmarried. 

"Sec.  2.  And  he  it  further  enacted^  That  any  married  woman 
may  contract,  and  sue  and  be  sued,  in  her  own  name,  in  all 
matters  relating  to  her  sole  and  separate  property  in  the 
same  manner  as  if  she  were  unmarried  ;  but  neither  her  hus- 
band nor  his  property  shall  be  bound  by  any  such  contract 
nor  liable  for  any  recovery  against  her  in  any  such  suit,  but 
judgment  may  be  enforced  by  execution  against  her  sole  and 
separate  estate  in  the  same  way  as  if  she  were  sole. 

'*  Approved  April  10,  1869." 

It  will  be  remembered  that  the  draft  was  delivered  to  Mrs. 
Kimbro  on  or  about  the  9th  of  March,  1867 ;  that  the  act  of 
Congress  in  reference  to  the  rights  of  married  women  was 
passed  April  10, 1869.  It  is  apparent,  therefore,  that  this  act 
has  no  relevancy  to  the  question,  unless  we  give  it  a  retroactive 
effect.  Such  a  construction  of  a  statute  will  always  be  avoided  if 
the  language  of  it  will  render  it  possible,  and  for  the  obvious 
reason  that  such  a  construction  would  not  unfrequently  divest 
vested  rights.  It  would,  in  effect,  transfer  rights  from  one 
p,erson  to  another  by  simple  legislative  enactment.  It  has 
been  uniformly  held  by  courts  in  the  construction  of  statutes 
that  they  should  have  no  retroactive  effect,  unless  such  inten- 
tion was  clearly  and  explicitly  declared  in  the  language  of 
the  statute. 

By  an  act  of  the  legislature  of  the  State  of  Kew  York, 
passed  in  1848,  in  reference  to  the  rights  of  married  women, 
an  attempt  was  apparently  made  to  vest  in  the  wife  the  sole 
and  exclusive  property,  of  all  choses  in  action,  belonging  to 
her  before  marriage,  and  not  reduced  to  possession  by  the 
husband  at  the  time  of  the  passage  of  the  act.  The  court  of 
appeals  of  the  State  of  !New  York  decided  with  unanimity 
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that  the  act  should  not  be  construed  to  affect  vested  rights, 
and  that  if  it  was  intended  to  do  so  it  was  unconstitutional 
■and  void. 

It  appears  from  this  case  that  prior  to  the  act  of  1848,  in 
reference  to  the  rights  of  married  women,  a  legacy  had  been 
left  to  the  wife,  but  before  the  legacy  had  been  reduced  to 
possession  by  collection  the  act  of  1848  was  passed,  and  the 
husband  having  the  right  to  reduce  the  legacy  to  possession, 
the  legislature  had  no'power  to  divest  him  of  that  right,  and 
that  the  law  was  void  as  to  all  personal  property  that  mar- 
ried women  had  or  were  entitled  to  at  the  time  of  the  pas- 
sage of  the  act ;  for  by  the  marital  contract  made  between 
the  husband  and  wife  the  husband  was  then  the  owner  of  all 
the  wife's  {lersonal  estate,  and  entitled  to  reduce  the  same  to 
possession.    (See  Westervell  vs.  Oregg,  2  Kernan,  202.) 

In  the  case  last  referred  to  there  seems  to  have  been  an  at- 
tempt on  the  part  of  the  legislature  to  vest  the  interest  of  a 
husband  arisii^g  out  of  the  marital  contract  in  the  wife }  this 
the  court  say  eannot  be  done.  If,  therefore,  we  were  dis- 
posed to  give  the  act  of  10th  April,  1869,  a  retroactive  oper- 
ation which  no  language  of  the  act  warrants,  it  would  violate 
the  principle  of  law  laid  down  in  2d  Kernan,  before  quoted. 
But  the  language  of  the  act  is  free  from  all  obscurity  on  this 
point.  It  provides  '^  that  the  right  of  any  married  woman  to 
any  property,  personal  or  real,  belonging  to  her  at  the  time  of 
her  marriage,  or  acquired  during  marriage,  in  any  other  way 
than  by  gift  or  conveyance  from  her  husband,  shall  be  as  ab- 
solute as  though  she  were  a  femme  soU^^  &c. 

It  appears  by  the  third  exception  taken  at  the  trial  that  the 
counsel  for  the  defendant  asked  the  plaintiff,  Mrs.  Kimbro, 
who  took  the  stand  as  a  witness  in  her  own  behalf,  whether 
her  husband  was  not  '^  the  owner  of  the  property  that  had 
been  taken  by  the  United  States,  for  which  taking  said  claim 
had  been  allowed,  and  was  not  the  draft  in  question  given  in 
payment  therefor  f"  This  question  was  objected  to,  and  the 
objection  was  sustained  by  the  court,  and  an  exception  to  the 
ruling  taken. 

It  is  difficult  to  understand  upon  what  theory  of  law  this 
question  was  overruled.    If  the  act  of  Congress  could  be  con 
43trued  to  have  a  retroactive  effect,  it  could  in  no  way  benefit 
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the  plaintiffs  case,  for  the  draft  was  given  in  payment  for  the 
husband's  property,  and  was  in  no  sense  the  separate  estate 
of  Mrs.  Elimbro,  unless  the  payment  of  an  honest  debt  by  the 
United  States  must  be  regarded  in  law  as  a  gift  or  donation. 

Under  the  instructions  of  the  presiding  justice,  the  jury 
rendered  a  verdict  for  the  plaintiff. 

The  judgment  in  the  case  must  be  reversed. 
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WALLACE  ET  AL.  YS.  VAN  EISWICK. 
•       In  Equity.— No.  2990. 

A  person  who  engaged  in  the  rebellion  and  whose  real  estate  has  been  sold 
under  the  acts  of  Congress  of  August  6, 1861,  and  July  17, 1862,  in 
pursuance  of  a  Judicial  decree  of  confiscation,  forfeits  thereby  its  use 
during  life ;  but  such  decree  and  sale  does  not  work  a  divestiture  of 
title,  and  he  has  afterward  the  right  to  execute  a  mortgage  or  convey- 
ance of  the  same  property ;  which,  however,  will  only  take  effect  on 
the  termination  of  the  life  of  the  original  owner. 

STATEMENT  OF  THE  CASE. 

On  the  28th  of  September,  1854,  Charles  S.  Wallach  and 
his  wife,  Bnsan  L.  Wallach,  executed  a  deed  to  certain  lots 
and  parcels  of  land  in  the  city  of  Washington  to  James  M. 
Carlisle,  trustee,  to  secure  the  payment  of  five  thousand  dol- 
lars, which  said  Wallach  borrowed  of  Henry  W.  Lansdale. 
On  the  12th  day  of  July,  1862,  the  trustee  sold  parts  of  the 
land  mentioned  in  the  deed,  and  received  therefor  the  sum  of 
four  thousand  five  hundred  dollars,  and  entered  the  same  as 
a  credit  on  the  note  and  said  deed. 

On  the  1st  day  of  December,  1862,  John  Van  Biswick,  the 
defendant,  purchased  the  said  note,  and  received  an  assign- 
ment of  said  deed  for  the  balance  due  and  unpaid  on  said 
note,  amounting  to  one  thousand  five  hundred  and  thirty- 
three  dollars  and  sixty-five  cents,  besides  ninety-four  dollars 
and  eighty-five  cents  costs. 

The  said  Charles  S.  Wallach  had  resided  in  the  city  of 
Washington,  District  of  Columbia,  for  many  years,  and  had, 
previous  to  the  17th  day  of  July,  1862,  entered  into  the  mili- 
tary service  of  the  Confederate  States,  and  was  an  officer  in 
the  army  thereof  doing  duty  In  the  State  of  Virginia,  and 
remained  in  said  army  till  the  termination  of  the  armed  re- 
bellion. 

On  the  12th  day  of  May,  1863,  a  libel  of  information  against 
the  parcels  of  land  in  controversy  in  this  sujit  was  exhibited 
on  behalf  of  the  United  States  in  this  court,  and  on  the  29th 
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day  of  July,  1863,  the  same  was  ooademned  by  the  decree  of 
the  court  as  forfeited  to  the  United  States  for  and  during  the 
natural  life  of  said  Oharles  S.  Wallach,  and  the  same  was 
sold  by  the  United  States  marshal  of  this  District  on  the  9th 
day  of  September,  1363,  and  the  defendant  became  the  pur- 
chaser for  the  sum  of  $2,200,  and  received  ^  deed  therefor 
from  said  marshal. 

On  the  3d  day  of  February,  1866,  the  said  Charles  S.  Wal. 
lach  and  his  wife,  Susan  L.  Wallach,  executed  a  paper  writ, 
ing,  purporting  to  be  a  deed  to  the  said  parcel  of  land  so 
condemned  and  sold  by  said  decree,  conveying  the  same  to 
the  defendant,  John  Van  Bis  wick,  the  consideration  expressed 
being  $11,000. 

Charles  S.  Wallach  died  February  3, 1872.  Complainants 
are  the  children  and  heirs  of  the  deceased  Charles.  They 
bring  their  bill  of  complaint  against  John  Van  Biswick,  who 
is  in  possession  of  the  lot  of  land  condemned  and  sold  by  saift 
decree  of  this  court,  and  seek  now  a  decree  declaring  the 
deed  of  February  3, 1856,  to  defendant,  to  be  null  and  void, 
and  directing  an  account  of  the  rents  and  profits  since  the 
death  of  their  father,  and  they  offer  to  pay  any  balance 
found  due  on  the  note  to  Lansdale,  and  pray  for  general  re- 
lief. 

A  demurrer  was  interposed  by  the  defendant  to  the  bill  of 
complaint,  and  sustained  by  the  justice  holding  the  special 
term,  and  the  bill  was  dismissed,  with  costs.  From  this  de* 
cree  an  appeal  was  taken  to  the  general  term. 

The  principal  question  presented  by  the  record  is  whether 
the  sale  of  the  property  made  in  pursuance  of  the  decree  of 
confiscation  divested  absolutely  and  completely  the  title  oat 
of  the  original  owner,  so  that  no  right  remained  in  him,  either 
to  mortgage  or  convey  the  same. 

Messrs.  Pike  and  Johnson  for  complainants  : 

The  plaintiffs'  case  rests  upon  the  proposition  that  by  the 
decree  of  condemnation  and  sale,  Mr.  Chas.  S.  Wallach  was 
deprived  of  all  beneficial  interest  in  the  property,  and  that  a 
settlement  was  effected  in  favor  of  his  right  heirs,  the  effect 
of  the  limitation  prescribed  by  the  concurrent  joint  resolution 
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to  the  forfeitures  directed  by  the  5th,  6th,  and  7th  sections  of 
the  act  of  July  17, 1862,  being  the  same  as  that  prescribed  by 
the  clause  in  section  3,  Article  III,  of  the  Constitution,  to  for- 
feitures on  attainders  for  treason,  and  that  limitation  pre- 
scribed by  section  3,  Article  III,  of  the  Constitution  being  the 
same  as  that  prescribed  by  the  statute  of  7  Anne,  C.  22,  to 
forfeitures  on  attainders  for  treason  in  England.  Miller  vs. 
United  States^  11  Wall.,  268  to  213;  Blgelow  vs.  Forrestj 
9  Wall.,  339  to  353;  McVeigh  vs.  Uiiited  States,  11  Wall., 
259  to  267 ;  Armstrong's  Foundry,  6  Wall.,  p.  769 ;  United 
States  vs.  Klein,  13  Wall.,  pp.  138,  142;  Blackstone's 
Com.,  book  1,  pp.  29,  47,  229;  Blackstone's  Com.,  book  2,  pp. 
8, 12,  44,  57,  108,  110,  111,  112,  116,  251,  252,  309,  311,  312  ; 
Blackstone's  Com.,  book  4,  pp.  382,  383 ;  Kent  Com.,  vol.  4, 
pp.  12,  258,  426,  442;  Preston  on  Est.,  vol.  1,  •p.  255;  Pres- 
ton on  Est.,  vol.  2,  •pp.  298,  303,  307,  313,  343,  357,  380,  453, 
455 ;  Washburn  B.  P.,  vol.  1,  pp.  14, 16,  22,  27,  28,  66,  67,  69 ; 
D  wan  is  on  Stats.,  *p.  702 ;  Fearne  on  C.  B.,  pp.  310,  452 
to  458;  Cornish  on  Bern.;  Williams  B.  P.,  p.  18;  Butler's 
Fearne,  563 ;  Spence  Eq.  Jus.,  vol.  — ,  pp.  21,  140 ;  Hallam 
Hist  Mid.  Ages,  vol.  2,  pp.  83,  84,  98,  99, 117 ;  Hallam  Hist. 
Mid.  Ages,  vol.  3,  p.  264 ;  Hallam  Hist.  Mid.  Ages,  supple- 
mental notes,  140, 143;  Yorke  Considerations  on  Forfeitures, 
pp.  8, 14, 19,  53,  64,  56,  61,  88,  90,  154,  196  to*230 ;  Story  on 
the  Constitution,  sections  1799, 1299;  Appleton  vs.  Crownin- 
shield,  3  Mass.,  464 ;  Dana's  note  to  Wheaton's  Int-1  Law,  sec. 
388 ;  Hargrave's  note,  1  Coke  on  Litt. ;  Burgess  vs.  Wheaie, 
1  Eden.,  ch.  191 ;  Wellion  vs.  BerJcley,  Plowd.,  233,  235,  249  ; 
3  B.  &  P.,  652  ;  Sheffield  vs.  Badcliffe,  Hobart,  340,  212 ;  Fos- 
ter's Crown  Law,  98,  222;  Gordon's  case,  Foster's  Crown 
Law,  p.  100 ;  Taylor  vs.  Atkys,  1  Burrows,  p.  116;  Brotcn  vs. 
Waite,  2  Mod.,  130;  Burnet's  Hist.,  vol.  2,  pp.  836,  837;  Life 
of  Chancellor  Hardwicke,  (Harris,)  vol.  2,  pp.  68,  69 ;  Sir  Sal- 
athiel  Level's  case,  1  Salkeld,  85 ;  Wheatley  vs.  Thomas,  1 
Levinz,  ♦p.  73 ;  Walsingham's  case,  Plowd.,  563,  654,  556 ; 
Colchrist  vs.  Bejustin,  Plowd.,  25,  27,  28,  29. 

The  confiscation  was  final  and  conclusive  as  to  Mr.  Charles 
S.  Wallach,  no  right  of  present  or  future  enjoyment  being  left 
to  him.  Micon  et  ah  vs.  J.  P.  Benjamin  et  als.,  sup.  ct.  Louis* 
iana,  1871 ;  Tyler  vs.  Defrees,  11  Wall.,  345 ;  Benedict  Admty., 
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sections  359,  360,  364,  365,  434 ;  Miller  vs.  United  States,  11 
Wall.,  306 ;  Attorney- General  vs.  Norstedt,  3  Price,  97 ;  Ooote 
Admty.  Pr.,  p.  129 ;  Parsons  on  Martime  Law,  p.  643 ;  The 
Parlmyra,  12  Wheat.,  1, 14  5  Bigelow  vs.  Forrest,  9  Wall.,  350 ; 
Washburn  R.  P.,  vol.  1,  p.  59 ;  Preston  on  Est.,  p.  18,  vol.  2  ; 
Amy  Warwick,  2  Sprague,  145,  150 ;  Prize  cases,  2  Black., 
671;  Hay  den's  case,  3  Rep.,  7;  Fierce  vs.  Hopper,  Strange, 
253. 


Thomas  J.  Durant  and  T.  A.  Lambert,  for  defendants,  ar- 
gued that — 

The  deed  of  February  3, 1866,  was  valid,  having  been  made 
by  and  between  parties  able  to  contract  about  a  proper  sub- 
ject-matter and  for  a  valuable  consideration,  to  wit,  $11,000 ; 
and  the  fee-simple  estate  in  the  property  therein  described 
was  by  it  conveyed  to  the  defendant,  the  grantee. 

The  act  of  Congress  of  July  17,  1862,  gave  to  the  proceed- 
ings of  condemnation  provided  for  in  its  7th  section  an  effect 
or  operation  purely  in  rem  ;  the  individual  owner  was  in  no 
sense  the  object  of  such  proceeding.  The  latter  occupying 
the  relation  of  a  public  enemy  and  having  withdrawn  himself 
from  his  allegiance  to  the  Government,  left  the  former  in  some 
sort  derelict,  under  which  circumstance  it  was  seized  upon  by 
the  United  States  and  the  usufructtuiry  right  thereto,  daring 
a  period  commensurate  with  the  life  of  the  then  owner,  ap- 
propriated for  the  support  of  its  Army. 

This  wrought  a  temporary  incapacity  of  present  ev^oymsnt 
in  the  owner  of  the  fee,  but  no  divestiture  of  the  fee  itself. 

The  act  (except  in  its  first  four  sections,  with  which  we 
have  naught  to  do)  was  simply  a  measure  of  belligerent  policy, 
and  in  no  respect  a  municipal  regulation.  ( Vide  Miller  vs. 
The  United  States,  11  Wall.,  305,  306.) 

All  that  the  United  States  could  take  under  and  by  virtue 
of  proceedings  under  the  act  of  July  17, 1862,  was  a  ^'  right 
to  the  property  seized,  terminating  with  the  life  of  the  person, 
for  whose  act  it  had  been  seized."  Bigelow  vs.  Forrest,  9 
Wallace,  350. 

That  it  was  necessary  preliminarily  to  the  exercise  by  Gov- 
ernment of  its  war-powers  to  make  such  enactment  as  that  of 
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July  17, 1863.    (See  Brown  vs.  The  United  States j  8  Granch., 
122.) 

If  the  United  States  took  the  estate  of  Charles  S.  Wallach 
hy  way  of  tisej  it  mast  have  held  by  analogy  with  a  holding  ' 
under  a  conveyance  operating  by  virtae  of  the  statate  of  uses. 
In  that  event  the  fee  must  have  remained  in  the  grantor j  (lY 
Kent,  Com.,  257,)  who  could  have  been  none  other  than  Charles 
S.  Wallach.  That  being  so,  he  must  have  had  absolute  dis- 
position of  the  fee. 

Mr.  Justice  Wylie  aunouuced — 

That  a  majority  of  the  court  were  in  favor  of  affirming  the 
decree  appealed  from,  but  that  a  written  opinion  had  not  been 
prepared.  He  would,  therefore,  simply  announce  the  decision 
without  reviewing  the  authorities  or  the  elaborate  and  inter- 
esting argument  of  counsel  upon  either  side  of  the  case.  The 
court  were  of  opinion  that  the  deed  executed  by  Mr.  Wallach 
and  wife  on  the  3d  day  of  February,  1866,  was  a  valid  deed, 
and  that  the  grantee  took  a  good  title,  as  against  the  com- 
plainants to  the  present  bill.  The  decree  sustaining  the  de- 
murrer and  dismissing  the  bill  is,  therefore,  affirmed. 

Mr.  Justice  Humphreys,  with  whom  Mr.  Justice  Mao- 
Arthur  concurred,  read  the  following  dissenting  opinion : 

When  the  land  was  libeled  in  this  case,  the  deceased  had 
and  owned  an  estate  in  fee,  incumbered  by  a  mortgage  for  a 
small  balance  of  a  note.  This  estate  was  seized,  and  at  the 
sale  was  sold.  H^id  the  decree  been  absolute,  still  the  sale 
would  have  passed  no  more  of  a  forfeiture  than  was  passed 
in  the  case  of  Forrest  and  Bigelow^  9  Wallace.  It  is  to  be 
observed  that  the  land  in  the  case  before  us  was  an  estate  of 
the  third  class,  as  designated  by  the  court  in  United  States  vs. 
Klein^  13  Wallace.  It  was  confiscated  by  regular  process, 
nothing  remaining  to  be  done  to  divest  all  right  of  the  owner. 
The  right  and  property  in  the  land  was  changed  by  regular 
judicial  proceeding  and  sentence,  and  by  the  execution  of  the 
sentence,  and  nothing  was  left  that  could  be  the  subject  of 
even  a  pardon. 
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The  whole  or  all  the  estate  which  the  deceased  had  in  and 
to  the  land  was  seized,  and  was  sold  as  being  forfeited  to  the 
Government,  because  the  owner  thereof  was  guilty  of  treason 
in  levying  war  against  the  United  States  and  aiding  in  the 
rebellion.  The  resolution  saved  and  limited  the  extent  of 
the  forfeiture  to  be  in  harmony  with  the  limitation  of  the 
second  clause  of  section  3,  article  3,  of  the  Constitution. 

When  power  was  given  in  section  8,  article  1,  to  the  Con- 
gress to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union  and  suppress  insurrections,  subsequent 
provisions  were  made  to  harmonize  section  4,  article  4,  and 
the  other  two  sections  cited;  all  work  together  and  provide 
for  the  different  contingencies  to  arise.  And  as  any  trial  of 
the  person  for  treason  under  article  3  would  be  controlled  by 
the  limitation  of  article  3,  how  was  this  act  justified  f  By 
reason  of  the  rebellion  of  the  owner;  by  which  act  of  treason 
he  forfeited  his  property,  his  estate,  and  his  life.  The  Gov- 
ernment saw  fit  not  to  tal^e  life  after  the  conflict  of  arms  had 
ended.  There  was,  it  is  true,  no  attainder  of  treason,  but  the 
same  limitation  to  the  forfeiture  was  annexed  as  though  there 
had  been. 

If  any  estate  was  left  in  the  deceased,  the  ancestor,  which 
he  could  dispose  of,  he  could  dispose  of  it  by  will  as  much  as 
by  deed.  And  let  us  see  what  would  have  been  the  practi- 
cal effect  of  this  power  on  his  part.  His  land  was  confiscated 
because  he  had  joined  himself  to  the  Confederate  States. 

Suppose  that  one  or  more  of  his  sons  had  joined  the  armies 
of  the  Union,  and  for  so  doing  he  had  excluded  him  or  them 
from  participating  in  his  estate.  This  would  be  giving  a 
contradictory  practical  effect  to  an  act  of  Congress  designed 
to  deprive  the  party  of  the  power  of  doing  injury.  So  a 
threat  of  disinheriting,  if  the  son  took  up  arms  for  the  Union, 
might  have  deprived  the  Government  of  services  which  it 
needed.  The  forfeiture  was  complete  when  the  sale  was 
made,  so  far  as  any  power  of  the  offender  over  the  estate  was 
concerned.  The  fact  that  the  estate  may  descend  to  heirs 
who  were  as  hostile  as  their  ancestors  is  owing  to  the  ac- 
tion of  the  Government  itself,  under  the  Constitution,  and 
not  to  that  of  the  ancestor. 
The  intent  and  meaning  of  the  act  of  July  17,  1862,  may 
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be  somewhat  derived  from  recent  legislation  by  Congress. 
The  act  of  March  3,  1871,  for  the  appointment  of  a  board  of 
commissioners,  provides  that  they  ^^  shall  receive,  examine, 
amd  consider  the  justice  and  validity  of  such  claims  as  shall 
be  brought  before  them,  of  those  citizens  who  remained  loyal 
adherents  to  the  cause  and  the  Government  of  the  United 
States  during  the  war,  for  stores  or  supplies  taken  or  fur- 
nished during  the  rebellion  for  the  use  of  the  Army  of  the 
United  States  in  States  proclaimed  as  in  insurrection  against 
the  United  States,  including  the  use  or  loss  of  vessels  or 
boats  while  employed  in  the  military  service  of  the  United 
States."  The  claims  to  be  allowed  are  strictly  confined  to 
those  who  prove  their  adherence,  during  the  war,  to  the  cause 
and  the  Grovernment  of  the  United  States.  The  property  of 
those  obnoxious  to  the  provisions  of  the  act  of  1862,  used  by 
the  Army,  is,  by  this  act  of  1871,  considered  as  having  been 
forfeited  to  the  Government — and  if  the  provisions  of  the  act 
should  ever  be  extended  to  embrace  the  whole  population  it 
may  be  in  favor  of  children  or  heirs.  But,  certainly,  so  far 
as  the  offenders  are  concerned,  they  have  no  claim  which 
would  pass  by  assignment,  or  which  the  offender  could  alien- 
ate by  deed  or  will.  Now,  we  apprehend  that  it  is  equally  as 
plain  that  the  legislative  power  intended  to  make  the  same 
disposition  of  the  property  confiscated  by  the  decree  of  the 
courts — and  the  act  of  1871  is  referred  to  because  of  recent 
date,  and  for  that  it  relates  to  the  subject  of  the  use  of  prop- 
erty in  the  States  which  were  in  rebellion,  which  property 
was  seized  and  appropriated  to  the  use  of  the  Army  of  the 
United  States.  It  may  be  instructive,  in  considering  the  ex- 
tent of  the  act  of  confiscation,  to  refer  to  the  case  of  the 
United  States  and  Klein,  both  the  opinion  of  the  court  and 
the  dissenting  reasons  of  Justices  Miller  and  Bradley,  although , 
in  that  case,  construction  was  being  given  to  the  act  of 
March  12,  1863.  Incidentally,  the  complete  divestiture  of 
estate  and  ownership  in  property  confiscated  is  discussed 
with  clearness  and  system. 

The  fifth  section  of  the  act  of  1862  provides  for  the  seizure 
of  all  the  estate  and  property,  and  the  seventh  section  pro- 
vides for  the  condemnation  and  sale  of  such  property.  When 
the  property  or  estate  of  either  class  of  offenders  has  been 
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seized  and  proof  shall  have  been  made,  upon  which  a  decree 
of  condemnation  and  sale  follows,  then  all  sales,  transfers,  or 
conveyances  of  any  such  property  shall  be  noil  and  void, 
which  shall  have  been  made  within  sixty  days  after  procla- 
mation. This  was  the  declaration  of  a  forfeiture  of  estate 
and  property.  The  joint  resolution,  which  properly  is  a  pro- 
viso to  the  act,  limits  and  restrains  the  forfeiture  of  the  real 
eatatdj  so  that  it  shall  not  extend  beyond  the  natural  life  of 
the  offender.  It  is  not  necessary  to  discuss  the  question 
whether  this  would  not  have  been  the  determination  of  the 
courts  even  without  the  proviso.  Mr.  Lincoln  thought  so, 
and  he  was  a  clear-minded,  strong,  intellectual  man,  with  a 
legal  training  and  healthy  cultivation  of  thought  which  en- 
abled him  to  act  with  almost  judicial  calmness  amid  the  tur- 
bulence by  which  his  administration  was  surrounded.  He 
was  constitutionally  called  upon  to  act  either  to  sign  or  re- 
fuse  to  sign  the  bill,  before  it  could  become,  an  act.  This  con- 
sideration is  strongly  persuasive  to  show  that  the  whole  con- 
fiscation act  is  to  be  construed  in  the  light  of  the  principles 
governing  the  subject  in  the  country  from  which  we  derive 
our  ideas  of  jurisprudence. 

The  details  of  confiscation  and  forfeiture  had  long  ago  been 
considered  in  the  English  courts. 

Blackstone,  Com.,  4,  381,  says:  "Forfeiture  is  twofold;  of 
real  and  personal  estate.  First,  as  to  real  estate :  by  attain- 
der in  high  treason  a  man  forfeits  to  the  King  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail, 
and  all  his  rights  of  entry  on  lands  or  tenements,  which  he 
had  at  the  time  of  the  offense  committed,  or  at  any  time  after, 
ward,  to  he  forever  vested  in  the  Crown ;  and  also  the  profits 
of  all  lands  and  tenements,  which  he  had  in  his  own  right 
for  life  or  years,  so  long  as  such  interest  shall  subsist.  This 
forfeiture  relates  backward  to  the  time  of  the  treason  com- 
mitted; so  as  to  avoid  all  intermediate  sales  and  incum- 
brances, but  not  those  before  the  fact."  It  is  evident  that  the 
Congress,  in  the  enactment  of  the  law  of  1862  and  the  joint 
resolution,  intended  to  avoid  any  conflict  with  the  Constitu. 
tion,  and  that  it  was  the  intent  to  follow  out  the  great  rules 
of  forfeiture  as  understood  in  England,  modified,  limited,  and 
controlled  by  our  constitutional  provisions. 
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It  is  to  be  observed,  however,  that  the  act  of  1862,  operat- 
ing apon  the  real  property  of  the  rebel,  is,  to  some  extent,  in 
advance  of  the  laws  of  England,  and  must  be  given  force  to 
by  the  general  power  which  Congress  has  to  prescribe  the 
punishment  of  treason,  or  to  suppress  insurrection.  Black- 
stone,  Com.,  4, 387,  says :  ^^There  is  a  remarkable  difference  or 
two  between  the  forfeiture  of  lands  and  of  goods  and  of  chat- 
tels :  1,  lands  are  forfeited  upon  attainder,  and  not  before ; 
goods  and  chattels  are  forfeited  by  conviction.  Because  in 
many  of  the  cases  where  goods  are  forfeited  there  never  is 
any  attainder,  which  happens  only  where  judgment  of  death 
or  outlawry  is  given ;  therefore,  in  those  cases  the  forfeiture 
must  be  upon  conviction  or  not  at  all ;  and,  being  necessarily 
upon  conviction  in  those,  it  is  so  ordered  in  all  cases,  for  the 
law  loves  uniformity." 

But  this  apparent  difference  is  explained  when  we  consider 
that  in  England  attainder  works  corruption  of  blood,  and  for- 
feiture extends  to  heirs.  See  dissenting  opinion  of  Mr.  Justice 
Miller  in  ex  parte  Garland,  4  Wallace,  387. 
.  So  far  as  the  civil  powers  of  the  Government  are  concerned, 
that  must  depend  upon  the  Constitution,  or  some  act  of  the 
Congress  under  the  provisions  of  the  Constitution.  And  the 
Congress  has  enacted  the  law  of  1862,  and  the  court  has  pro- 
nounced thj^t  act  constitutional. 

As  we  have  before  said,  the  courts  saw  proper  to  conclude 
that  the  act  was  an  exercise  of  the  war  powers  of  the  Govern- 
ment, excepting  the  first  four  sections. 

Those  war  powers  were  derived  from  the  Constitution,  for 
among  the  enumerated  powers  is,  ^'  the  Congress  shall  have 
power  to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  imurreetionsy  and  repel  invasions." 

The  act  of  1862  declares  that  it  is  an  act,  among  other  ob- 
jects, to  suppress  insurrection,  to  punish  treason  and  rebellion. 
Each  of  which  purposes  the  Congress  had  the  express  power 
to  accomplish.  One  mode  of  doing  this  was  to  seize,  con- 
demn, and  sell  the  lands  of  those  engaged  in  rebellion. 

The  deceased,  Charles  S.  Wallach,  was  engaged  in  the  re- 
bellion, owned  lands  in  the  District  of  Columbia,  which  were 
seized,  condemned,  and  sold,  as  provided  for  in  said  act  • 
thereby  the  same  became  forfeited  to  the  Government  of  the 
6d  c 
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United  States,  and  he,  the  said  Charles,  had  no  more  and  no 
longer  any  control  over,  or  power  to  dispose  of  the  saine,  or 
to  grant  them,  either  in  fee  or  for  life,  or  in  any  other  manner. 

The  land  was  condemned  for  the  reason  that  its  owner  was 
in  rebellion  against  the  Government  which  protected  him  in 
the  peaceable  possession  and  enjoyment  thereof  until,  by  his 
treason,  he  forfeited  the  right  thereto.  And  by  reason  of  the 
limitation  by  the  act  of  Congress,  his  heirs  are  entitled  to  the 
possession  of  the  same,  and  the  property  thereto  is  in  them^ 
subject  to  the  satisfaction  of  the  balance,  if  any,  of  the  note 
secured  by  the  deed  to  Carlisle. 

Such  are  the  grounds  of  my  dissent  to  the  judgment  an- 
nounced in  this  case. 
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BIVES  vs.  HICKEY. 
Equity.— No.  2758. 

Wbere  a  deed  of  conveyanoe  contained  a  clause  giving  the  privilege  of  a 
road  through  the  land  of  the  grantor,  but  the  same  had  not  been  exe- 
cuted by  laying  out  the  road  for  a  period  of  more  than  sixty  years,  it 
will  become  inoperative  as  against  a  purchaser  of  the  land,  subject  to 
such  road,  who  had  no  notice  of  such  claim,  and  where  there  was  no 
road  actually  in  existence  at  the  time  of  his  purchase. 

STATEMENT  OF  THE  CASE. 

In  the  year  1812,  one  James  Glerklee  owned  a  tract  of  land 
in  the  connty  of  Washington,  D.  C,  fronting  on  the  Bladens- 
burg  turnpike  road,  and  containing  300  acres. 

On  the  21st  of  September  of  the  same  year  he  sold  and  con- 
veyed to  one  William  Brent  about  200  acres  of  said  tract, 
more  or  less,  and  the  deed  conveying  the  same  to  said  Brent 
contains  this  clause :  ^^And  also  the  privilege  of  a  road  from 
the  land  hereby  conveyed,  at  least  15  feet  wide,  through  the 
land  of  said  Glerklee,  from  the  stone  quarter  erected  near  the 
north  line  of  said  tract,  in  the  most  convenient  direction  to 
the  turnpike  road." 

In  1835,  Brent  sold  and  conveyed  to  Hickey,  father  of  de- 
fendant, the  land  conveyed  by  Glerklee ;  and  Franklin  Bives, 
the  plaintiff,  in  April,  1871,  purchased  and  now  owns  40.43 
of  the  land  of  Glerklee,  reserved  by  him  from  the  conveyance 
to  Brent.  At  that  time  plaintiff  had  no  notice  that  defend- 
ant claimed  any  right  of  way  over  said  land,  and  he  swears 
positively  there  was  none  then  in  existence.  The  defendant 
has  commenced  to  cut  a  roadway  through  plaintiff's  land 
under  the  covenant  in  the  aforesaid  deed  from  Glerklee  to 
Brent,  and  the  bill  is  filed  to  enjoin  him  from  making  or 
using  such  roadway. 

There  is  no  evidence  in  the  case  to  show  that  said  cove- 
nant had  ever  been  executed  by  the  laying  out  of  a  road 
thereunder  down  to  the  year  1835,  the  date  of  the  convey- 
ance to  defendant's  father;  and  considerable  testimony  was 


•84  Supreme  Court,  D.  C.  [April  T., 

read  upon  the  hearing  as  to  whether  any  particular  defined 
roadway  through  plaintiff's  land  had  been  located  or  used 
since  1835  to  the  time  of  filing  the  bill.  Prior  to  1840  defend- 
ant's father,  through  whom  this  claim  is  made,  obtained  two 
other  and  more  convenient  outlets  to  the  turnpike  road  over 
land  now  owned  by  defendant  and  his  sister. 


W.  D.  Davldge  and  R.  K.  Elliott^  for  complainant,  cited — 

Washburn  on  Easements,  71-631 ;  StoJcer  vs.  Singer ^  8  Ellis 
and  B.,  31,  39;  Perkins  vs.  Dunltam^  3  Strobh.,  224;  J>yer  vs. 
Sandford,  9  Met.,  395. 

J.  D.  McPherson  and  W.  M.  Shuster^  for  defendant,  cited — 

Ward  vs.  Ward,  7  Ex.,  ch.  838 ;  2  Greenf.,  Cruise  29;  Famum 
vs.  Plattj  8  Pick.,  339 ;  Washburn  on  Easements,  p.  551 ;  24 
Pick.,  IOC. 

By  the  Court  :  The  following  are  in  substance  the  grounds 
apon  which  the  decree  below  was  affirmed : 

1.  That  by  the  non-execution  of  the  covenant  contained  in 
Olerklee's  deed,  as  quoted  above,  for  a  period  of  more  than 
sixty  years,  it  has  become  inoperative,  and,  in  this  case,  can- 
not be  revived  and  asserted,  as  against  the  plaintiff. 

2.  That  the  covenant  above  quoted,  did  not,  of  itself,  locate 
the  route  of  the  proposed  right  of  way,  and  that  inasmuch  as 
the  immediate  parties  thereto  never  caused  it  to  be  actually 
executed  upon  the  land,  it  rested  merely  in  treaty,  and  can- 
not, at  this  day,  be  set  up  to  the  prejudice  of  an  innocent 
purchaser  for  value  without  notice. 

3.  That  the  assignees  of  the  grantee  named  in  the  deed  of 
1812,  having  subsequently  acquired,  over  their  own  land,  two 
roads  more  convenient  to  the  turnpike,  and  having  used  them 
exclusively  as  such,  and  thereby  induced  the  plaintiff  and 
all  others  to  believe  that  they  asserted  no  claim  to  any  other 
road,  they  are  concluded  in  a  court  of  equity  from  so  doing, 
especially  as  against  the  plaintiff,  who  stands  in  relation  of 
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an  innocent  parchaser  of  a  part  of  the  servient  estate  for  valae,. 
without  notice  of  any  easement  thereon, 

4.  The  ^^privilege  of  a  road  ^  given  by  express  grant,  may 
be  lost  under  sttch  circumstances  as  against  such  bona-fide 
purchaser  without  notice,  although  mere  non-use  alone  of  an 
existing  and  defined  right  of  way  might  not  operate  to  pro- 
duce that  result. 

The  decree  is  affirmed. 
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DAINESE  vs.  HALE. 
At  Law.— 5fo.  9615. 

I.  The  treaties  between  the  United  States  and  Turkey,  together  with  the 

act  of  Congress  of  July  22, 1860,  authorize  oar  ministers  and  consnls 
in  Egypt  to  exercise  Jadioial  powers  over  American  citizens  in  that 
country,  in  civil  as  well  as  criminal  matters. 

II.  In  actions  of  tort  for  injury  to  goods,  it  is  material  to  allege  in  the  dec- 
laration the  number,  quantity,  and  value  thereof,  as  near  as  may  be. 

STATEMENT  OF  THE  CASE. 

This  is  au  action  of  tort,  and  tbo  plaintiff  alleges  in  the 
declaration  that  the  defendant,  on  and  after  September  17, 
1864,  was  consnl-general  of  the  United  States  in  and  for  the 
country  of  Egypt ;  and  that  in  abase  of  his  power  defendant 
took  cognizance  of  a  certain  controversy  between  plaintiff  and 
Bichard  H.  and  Anthony  B.  Allen,  citizens  of,  and  residing 
in,  the  United  States,  and  that  neither  plaintiff  nor  the  said 
Aliens  were  then  within  the  Turkish  dominions;  and  that 
said  defendant  did,  under  a  pretended  order  obtained  by  him- 
self, seize,  take,  and  distrain  the  goods,  wares,  and  merchan- 
dise of  plaintiff,  and  did  issue  a  pretended  process  of  gar- 
nishment, which  prevented  the  collection  and  settlement  of 
claims,  credits,  and  choses  in  action  belonging  to  plaintiff, 
for  the  space  of  1,160  days,  whereby  said  goods  and  merchan- 
dise were  greatly  damaged  and  lessened  in  value,  and  said 
credits  and  rights  in  action  irretrievably  lost. 

There  is  also  a  count  for  converting  the  same,  and  the 
plaintiff  estimates  his  damage  at  $125,000. 

The  second  plea  of  defendant  to  this  declaration  sets  up 
that,  as  consul-general,  by  the  laws  of  the  United  States,  he 
was  invested  with  judicial  functions  and  powers  over  ci  tizens 
of  the  United  States  in  said  country  of  Egypt ;  and  in  the 
exercise  of  such  judicial  power  he  took  cognizance  of  said 
cause,  and  that  said  Daiuese  having  a  store  of  goods  then  in 
^SSV^^  ^^  issued  the  order  of  attachment  complained  of;  and 
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that  for  sach  exercise  of  judicial  fanctions  he^  is  liable  to  the 
United  States  and  the  laws  thereof,  and  not  to  the  plaintift*. 

To  this  plea  the  plain  tifif  demurred  on  the  ground  that  the 
defendant  had  no  such  powers  as  those  set  up  in  the  plea, 
either  by  the  laws  of  nations  or  bj^  the  laws  of  the  United 
States ;  and  that,  in  committing  the  grievances  complained 
of,  he  exceeded  his  authority  and  acted  maliciously. 

The  circuit  court  overruled  the  demurrer,  and  from  this 
decision  the  plaintiff  appealed  to  the  general  term. 

This  case  requires  an  examination  of  the  treaties  which 
have* been  negotiated  between  the  United  States  and  the 
Ottoman  Porte.  The  first  was  ratified  on  the  7th  of  May, 
1830,  and  the  second,  which  is  the  one  now  in  force,  on  the 
25th  February,  1862.  The  fourth  article  of  the  treaty  of  1830 
was  the  only  portion  particularly  discussed  at  the  argument 
as  defining  the  jurisdiction  of  American  consuls,  and  reads 
as  follows : 

'^If  litigations  and  disputes  should  arise  between  the  sub- 
jects of  the  Sublime  Porte  and  citizens  of  the  United  States, 
the  parties  shall  not  be  heard,  nor  shall  judgment  be  pro- 
nounced, unless  the  American  dragoman  be  present.  Causes 
in  which  the  sum  may  exceed  500  piasters  shall  be  submitted 
to  the  Sublime  Porte,  to  be  decided  according  to  the  laws  of 
equity  and  justice.  Citizens  of  the  United  States  of  America, 
quietly  pursuing  their  commerce,  and  not  being  charged  or 
convicted  of  any  crime  or  offense,  shall  not  be  molested ;  and 
even  when  they  may  have  committed  some  offense  they  shall 
not  be  arrested  and  put  in  prison  by  the  local  authorities, 
but  they  shall  be  tried  by  their  minister  or  consul,  and  pun- 
ished according  to  their  offense,  following  in  this  respect  th  e 
usage  observed  toward  other  Franks."  (8  Stat,  at  Large, 
409.) 

And  the  first  article  of  the  treaty  of  1862  confirms  all 
former  rights  and  privileges  conferred  on  citizens  of  the 
United  States,  and  then  declares : 

"  It  is,  moreover,  expressly  stipulated  that  all  rights,  privi- 
leges, or  immunities  which  the  Sublime  Porte  now  grants,  or 
may  hereafter  grant  to,  or  suffer  to  be  enjoyed  by,  the  sub- 
jects, ships,  commerce,  or  navigation  of  any  other  foreign 
power,  shall  be  equally  granted  to,  and  exercised  and  enjoyed 
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by,  the  citizens,  vessels,  commerce,  and  navigation  of  the 
United  States  of  America."    (12  Stat,  at  Large,  1217.) 

The  20th  article  provides  that  this  treaty  shall  extend  to? 
and  receive  execation  in,  Egypt.  These  treaties,  it  will  thus 
be  seen,  extend  to  citizens  of  the  United  States  in  Egypt  all 
the  rights,  privileges,  and  immanities  there  granted,  or  here- 
after to  be  granted,  to  the  citizens  of  other  foreign  nations,  and 
this  stipulation  necessarily  involves  a  consideration  of  the 
rights  and  privileges  which  Turkey  has  conceded  to  the  con- 
suls of  other  Christian  powers,  resident  within  her  dominions* 
These  rights  are  defined  by  treaties,  which  show  that  such 
consuls  exercise  both  civil  and  criminal  jurisdiction  over  their 
countrymen  to  the  exclusion  of  the  local  tribunals.  This  dif- 
ference of  the  powers  of  consuls  in  Christian  and  Moham- 
medan countries  is  now  recognized  and  sanctioned  by  com- 
mentators on  the  laws  of  nations.  The  United  States  have 
negotiated  treaties  with  other  nations,  which,  like  Turkey,  do 
not  profess  the  Christian  religion,  viz :  China,  Persia,  Siam, 
and  Japan,  all  of  which  provide  that  American  citizens  shall 
be  subject  to  the  jurisdiction  of  the  authorities  of  their  own 
Government,  without  interference  on  the  part  of  the  native 
magistrates ;  and  an  act  of  Congress  was  approved  July  22^ 
1860,  (12  Stat,  at  Large,  72,)  which,  in  express  terms,  invests 
ministers  and  consuls  '^  with  all  the  judicial  authority  neces- 
sary to  execute  the  provisions  of  such  treaties,  respectively, 

*  *  *  which  jurisdiction  shall  embrace  all  contro- 
versies between  citizens  of  the  United  States  f  and  the  fourth 
section  provided  that  such  jurisdiction  in  civil  and  criminal 
matters  shall,  in  all  cases,  be  exercised  and  enforced  in  con- 
formity with  the  laws  of  the  United  States,  as  far  as  such 
laws  are  suitable,  and  when  these  are  not  adapted  to  the  ob- 
ject, the  common  law,  including  equity  and  admiralty,  shall 
be  extended  over  such  citizens,  and  if  these  are  deficient,  the 
minister  shall,  by  decree  and  regulation,  furnish  remedies 
which  shall  have  the  force  of  law. 

The  following  sections,  firom  five  to  twenty,  inclusive,  re- 
quire ministers  to  prescribe  forms  of  process  to  be  used  by 
the  consuls;  the  mode  of  trial ;  the  punishment  to  be  inflicted ; 
make  it  the  duty  of  consuls  to  encourage  the  settlement  of 
controversies  by  mutual  agreement,  or  by  arbitration  }  regn- 
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late  fees,  &c.  Then  comes  the  twenty-first  section,  which  is 
as  follows : 

^^  Section  21.  That  the  provisions  of  this  act,  so  far  as  the 
same  relate  to  crimes  and  offenses  committed  by  citizens  of 
the  United  States,  shall  extend  to  Turkey,  under  the  treaty 
with  the  Sablime  Porte,  of  May  7, 1830,  and  shall  be  exe- 
cuted in  the  Ottoman  dominions  in  conformity  with  the  pro- 
yisions  of  said  treaty,  and  of  this  act,  by  the  minister  of  the 
United  States  and  the  consuls  of  the  United  States  (appointed) 
to  reside  therein,  who  are  hereby  ex  officio  vested  with  the 
powers  herein  conferred  upon  the  minister  and  consuls  in 
China,  for  the  purposes  above  expressed,  so  far  as  regards 
the  punishment  of  crime,  and  also  for  the  exercise  of  juris- 
diction in  civil  cases  wherein  the  same  is  permitted  by  the 
laws  of  Turkey,  or  its  usage  in  its  intercourse  with  the  Franks 
or  other  foreign  Christian  nations."    (12  Stat,  at  Large,  76.) 

The  construction  which  our  Government  places  upon  our 
treaties  with  the  Ottoman  Porte  is  thus  stated  in  the  Con- 
sular Manual,  a  work  published  under  the  auspices  of  the 
State  Department : 

^' As  to  all  civil  affairs  to  which  no  subject  of  Turkey  is  a 
party,  Americans  aiie  wholly  exempt  from  the  local  jurisdic- 
tion ;  and  in  civil  matters,  as  well  as  criminal,  Americans  in 
Turkey  are  entitled  to  the  benefit  of  Hhe  usage  observed  to- 
ward other  Franks.^  #  •  •  ^he  phrase  in  the  second 
article  engages  that  citizens  of  the  United  States  in  Turkey 
shall  not  be  ^treated  in  any  way  contrary  to  established 
usages.'  The  < established  usages'  are  the  absolute  exemp- 
tion of  all  Franks,  in  controversies  among  themselves,  from 
the  local  jurisdiction  of  the  Porte." 

This  receives  illustration  from  the  fact  that  the  ex4errito- 
riality  of  foreign  Christians  has  given  rise  to  a  system  of  ju- 
dicial tribunals  in  heathen  and  Mohammedan  countries,  for 
the  trial  of  controversies  both  civil  and  criminal,  between 
citizens  of  Christian  nations  under  the  protection  of  public 
law  and  treaty. 

It  is  believed  that  the  material  facts  have  now  been  stated 
upon  which  the  decision  of  the  court  was  made,  and  it  will 
be  seen  that  the  main  question  presented  was,  whether  ad- 
mitting the  defendant  to  have  been  consul-general  and  the 
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highest  diplomatic  officer  of  the  United  States  in  Bgypt  at 
the  time  of  the  committing  of  the  alleged  grievances,  he  was 
invested  with  judicial  power  under  the  treaties  and  laws  of 
the  United  States,  and  could  exercise  judicial  authority  over 
the  property  of  American  citizens  in  that  country. 

Henkle  &  ArricJCy  with  whom  was  Mr,  F.  P.  Cuppy^  for 
plaintiff,  claimed — 

L  That  neither  the  laws  of  Turkey  nor  of  this  country  au- 
thorized the  defendant  to  do  the  things  complained  of  in  the 
declaration. 

II.  That  however  this  may  be  since  the  passage  of  the 
amendatory  act  of  1860,  the  laws  of  the  United  States  had 
conferred  no  civil  jurisdiction  whatever  upon  the  defendant 
when  he  committed  the  grievances  complained  of. 

III.  That  the  treaties  between  the  United  States  and  Tur- 
key contain  no  grant  or  stipulation  authorizing  American 
consuls  to  exercise  civil  jurisdiction  in  Turl^ey. 

IV.  That  there  is  no  law  or  usage  of  Turkey  and  no  law 
of  the  United  States  authorizing  American  consuls  in  Tur- 
key to  attach,  the  property  of  persons  who  are  not  within 
their  consulate. 

V.  That  whatever  power  consuls  in  Turkey  may  possess  to 
hear  causes  between  American  citizens  residing  there,  it  is 
an  executive  and  not  a  judicial  power. 

YI.  That  the  process  of  attachment  is  an  extraordinary 
remedy,  resting  exclusively  upon  statutory  enactment,  and 
when  resorted  to  by  an  executive  officer,  without  authority 
of  law,  constitutes  a  trespass,  for  which  he  is  liable  in  an 
action  for  damages. 

And  cited  Hayburn's  case,  2  Dallas,  409.  United  States^ 
Appellant^  vs.  Administrator  of  PasSy  13  Howard,  40.  Dainese 
vs.  Allerij  3  Abbot,  212;  1  Peters,  511. 

W,  Penn  Clarke^  for  defendant,  argued  that  the  demurrer 
to  the  plea  was  properly  overruled  for  two  reasons  : 

I.  Because  the  treaties  between  the  United  States  and  the 
Turkish  Empire,  and  the  laws  of  the  United  States,  as  well 
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as  the  law  of  nations,  confer  npon  the  cousnl-general  of  the 
United  States  in  Efi^ypt  judicial  powers  both  civil  and  crim- 
inal, over  the  persons  and  property  of  citizens  of  the  United 
States  in  that  country. 

II.  Because  the  declaration  of  the  plaintiff  is  bad  in  sub- 
stance, and  though  the  plea  may  be  defective,  a  bad  plea  is 
a  good  answer  to  a  bad  declaration ;  and  on  demurrer,  judg- 
ment must  be  given  against  the  party  who  committed  the 
first  error  in  pleading. 

It  is  a  matter  of  regret  that  more  space  cannot  be  given  to 
the  elaborate  briefs  of  counsel.  No  written  opinion  was  de- 
livered, but — 

Cabtteb,  G.  J.,  pronounced  the  decision  of  the  court  to 
the  effect — 

First.  That  the  act  of  Congress,  approved  July  22, 1860, 
entitled  "An  act  to  carry  into  effect  provisions  of  the  treaties 
between  the  United  States,  China,  Japan,  Siam,  Persia,  and 
other  countries,^  &c.,  confers  upon  the  officers  therein  men- 
tioned judicial  powers  which  they  have  authority  to  exercise 
over  citizens  of  the  United  States  in  those  countries  in  mat. 
ters  both  civil  and  criminal. 

Second:  That  the  treaties  of  1830  and  1862  with  Turkey 
place  our  Government  on  a  footing  with  the  most  favored 
nations,  giving  the  same  rights  and  privileges  to  our  people 
in  that  country  that  are  conceded  by  the  Sublime  Porte  to 
the  subjects  of  other  Christian  states.  That  among  the 
rights  thus  secured  is  that  of  establishing  consular  courts, 
with  jurisdiction  to  hear  and  determine  all  classes  of  cases 
between  American  citizens,  to  the  exclusion  of  the  local  juris- 
diction; and  this  is  now  the  well-settled  and  established 
usage  of  Turkey  and  other  non-Christian  nations  in  their  in- 
tercourse with  Europe  and  the  United  States.  That,  there- 
fore, the  defendant,  as  the  diplomatic  representative  of  this 
country  in  Egypt,  had  jurisdiction  of  the  proceedings  stated 
in  the  pleadings,  and  is  not  responsible  except  to  the  Gov- 
ernment and  laws  of  the  United  States. 

Third.  It  is  contended  that  the  defendant  is  not  a  judicial 
court,  and  is  not  entitled  to  the  protection  of  a  judge  of  a  ju- 
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dicial  court.  That  the  judicial  power  of  the  United  States  iB 
vested  by  the  Constitution  in  one  Supreme  Court  and  such 
inferior  courts  as  Congress  from  time  to  time  may  ordain  and 
establish ;  and  that  the  judges  thereof  shall  hold  their  offices 
during  good  behavior,  and  their  salaries  shall  not  be  dimin- 
ished, and  that  therefore,  as  a  consul  or  minister  is  an  execu- 
tive  officer,  he  cannot  be  vested  with  judicial  power  so  as  to 
be  entitled  to  the  immunities  of  a  judge;  but  even  if  con- 
suls and  ministers  could  not  be  vested  with  judicial  powers 
under  the  constitutional  provision  referred  to,  still  it  might 
be  justified  under  the  part  of  the  Constitution  for  making 
treaties  and  appointing  embassadors,  ministers,  and  con- 
suls. That  this  latter  power  is  general  and  unrestricted, 
and  leaves  Congress  at  full  liberty  to  make  all  regulations 
necessary  for  the  safety  and  protection  of  the  citizens  of 
the  United  States  in  all  countries  with  which  we  have 
treaty  stipulations.  The  judicial  duties  assigned  to  our  min- 
isters and  consuls  in  those  countries  is,  therefore,  a  legitimate 
exercise  of  legislative  authority,  and  as  the  defendant  was 
empowered  thereby  to  sit  as  a  court,  and  inasmuch  as  the  acts 
complained  of  were  done  in  that  capacity,  he  is  not  liable  in 
this  form  of  proceeding. 

Fourth.  That  the  demurrer  to  the  plea  was  properly  over- 
ruled, for  the  reason  that  the  declaration  itself  is  fatally  de- 
fective in  not  stating  the  quality,  quantity,  or  number  or 
value  of  the  goods,  wares  and  merchandise,  or  the  claims  and 
choses  in  action,  or  the  names  of  the  parties  owing  them. 
This  is  material  in  actions  for  injuries  to  goods,  and  as  the 
declaration  is  the  first  pleading  defective,  judgment  on  the 
demurrer  was  properly  rendered  against  plaintifi^. 

The  order  overruling  the  demurrer  is  affirmed. 
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JOLLEY  VS.  PLAINT  ET  AL. 
At  Law.— No.  10,324. 

In  an  action  of  debt  upon  a  bond,  the  declaration  should  state  the  breach 
and  that  defendants  have  neglected  to  pay  the  sum   due,  or  that  the 
same  remains  unpaid  at  the  time  of  bringing  suit.  This  is  a  necessary 
allegation. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  on  a  bond.  The  declaration  describes 
the  bond  and  alleges  a  breach  of  its  condition,  and  then  con- 
cludes, **  Wherefore,  the  defendants  became  liable  to  pay  the 
amount  aforesaid,''  but  it  does  not  show  that  the  defend- 
ants neglected  to  pay  the  same,  or  that  it  was  still  unpaid. 
The  defendants  demurred  that  the  declaration  was  bad  in 
substance,  which  was  overruled  by  the  court  below,  where- 
upon the  defendants  appealed  to  the  general  term. 

Fred,  P.  Stanton  for  plaintiff. 

E.  L.  Stnnton  and  A.  S.  Worthington  for  defendants. 

By  the  Court  : 

The  demurrer  is  well  founded,  for  the  reason  that  the  dec- 
laration does  not  show  any  liability  on  the  part  of  the  defend- 
ants at  the  time  of  bringing  suit.  The  declaration  should 
not  only  state  the  breach  complained  of,  but  the  tion-payment 
of  the  amount  due  upon  the  specialty.  The  simplified  form 
prescribed  by  our  common-law  rules  makes  it  a  necessary 
allegation  that  the  sum  claimed  <^  is  still  unpaid." 

As  this  essential  requisite  is  wanting,  the  circuit  court 
erred  in  overruling  the  demurrer,  and  the  order  appealed 
from  must  therefore  be  reversed. 
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ODEN    BOWIE    TS.    THE   BALTIMORE    AND    OHIO 

BAILBOAD   COMPANY. 

At  Law.— No.  6772. 

I.  The  delivery  of  ioanimate  property  on  the  platform  of  a  railroad  com- 
pany, which  is  the  nsual  place  of  receirini^  fiwtght  preparatory  to 
shipment,  and  under  an  agreement  previoosly  made  for  the  traospoiw 
tation  of  the  same,  is  a  sofficient  delivery  to  charge  the  railroad  com* 
pany  with  liability  as  a  common  carrier. 

IL  Bat  where  the  property  eonsisto  of  raoe-horses,  accompanied  by  tho 
agent  of  the  owner,  assisted  by  other  persons  in  the  employment  of 
the  owner,  three  of  whom  are  race-riders  for  the  horses,  and  who 
travel  with  and  take  care  of  them,  and  where  there  was  a  difficulty 
in  loading  one  of  the  horses  on  the  car,  such  agent  insisting  on  load- 
ing it  as  he  thought  best,  after  having  been  requested  by  the  railroad 
employ^  to  place  the  horse  under  their  control,  the  owner  would 
not  be  entitled  to  recover  for  an  injury  to  the  horse  sustained  under 
such  circumstances. 

ni.  On  the  trial  of  an  action  for  such  injury,  where  there  is  a  conflict  of 
testimony  as  to  whether  the  agents  of  the  road  or  those  of  the  owner 
had  charge  of  the  horse  when  the  accident  occurred,  it  is  erroneona 
to  charge  the  jury  that  if  the  servants  or  agents  of  the  owner  refused 
obedience  to  the  agents  of  the  road  the  latter  would  still  be  responsi- 
ble for  the  injury,  and  that  it  is  their  duty,  if  they  could  not  control 
the  servants  of  the  owner,  to  refuse  transportation  of  the  horses,  in 
order  to  escape  such  responsibility. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  to  recover  damages  against  defendant 
as  a  common  carrier  for  an  injnry  to  a  mare,  the  property  of 
the  plaintiff. 

The  declaration  avers  that  the  defendant  received  from  the 
plaintiff  certain  property ,  to  wit,  the  plaintiff's  mare,  known 
by  the  name  of  Aastralia,  to  be  carried  from  the  city  of  Wash* 
ington  to  the  city  of  Baltimore,  for  reward  in  that  behalf; 
and  that  by  the  negligence,  carelessness,  and  improper  con- 
duct of  the  defendant,  the  said  mare  became  and  was  injured, 
and  the  plaintiff  greatly  damnified,  &c.  The  plea  was,  not 
guilty. 
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The  bill  of  exceptions  states  that  on  the  trial  the  plaintiff 
offered  evidence  tending  to  show  that  a  Mr.  Hall,  a  partner 
of  plaintiff,  on  the  20th  of  May,  1869,  engaged  transportation 
for  fonr  horses  on  defendant's  cars  from  Washington  to  Bal* 
timore,  one  of  which  was  the  mare  Australia,  and  that  on  the 
following  morning  the  horses  were  sent  to  defendant's  depot 
to  be  pnt  on  board  of  the  cars  in  charge  of  Major  Bacon,  their 
trainer,  who  was  accompanied  by  four  boys,  three  of  whom 
were  race-riders,  and  all  of  whom  were  accustomed  to  travel 
with  and  take  care  of  said  horses.  It  also  appears  from  plaint- 
ift's  evidence  that  several  fruitless  attempts  were  made  to 
load  the  mare  on  the  car  which  had  been  provided  by  the 
railroad  for  the  transportation  of  the  animals,  by  the  agents 
of  the  plaintiff,  as  well  as  by  those  of  the  defendant ;  and 
that  in  this  state  of  things.  Bacon,  seeing  a  plank-board  on 
the  platform,  said  to  the  railroad-men,  who  still  remained  on 
the  platform,  that  if  they  would  place  that  at  the  door-way  he 
would  attempt  to  back  her  over  it  into  the  car ;  the  railroad- 
men then  placed  this  board  at  the  door-way  and  Bacon  at- 
tempted to  back  Australia  into  the  car  over  it,  but  she  re- 
fused to  go,  and  he  made  no  further  attempt  to  put  her  on 
the  car,  and  told  the  railroad-men  he  would  not  make  any 
further  attempt  to  put  her  on  board,  but  would  stay  with  her, 
and  the  train  could  go  on  with  the  other  horses ;  thereupon, 
two  men,  whom  he  supposed  to  be  railroad-men,  took  hold  of 
the  mare  by  the  head  and  commenced  to  force  her  back  over 
this  board  against  the  remonstrance  of  Bacon,  who  still  held 
on  to  the  bridle  and  tried  to  prevent  them,  and,  unable  to  do 
so,  tried  to  guide  the  mare,  as  he  saw  she  was  being  pushed 
on  one  side  of  the  board,  and  while  she  was  being  so  forced 
back,  one  of  her  hind  legs  slipped  off  the  end  of  the  plank 
down  into  the  space  or  aperture  between  the  permanent  plat- 
form and  the  car,  and  the  board  then  broke  and  both  hind 
legs  went  into  the  space  or  aperture ;  and  the  two  men  who 
had  been  backing  her  jumped  on  her  to  hold  her  down  until 
they  were  made  to  get  off  by  Bacon,  and  the  mare  was  extri- 
cated very  much  bruised  and  cut  in  her  legs. 

The  train  was  finally  moved  to  another  loading-place  where 
there  was  a  shute,  made  like  a  stall,  to  which,  by  the  direc- 
tion of  defendant's  agent,  the  mare  was  led  by  Bacon,  and 
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she  was  then  loaded  oa  the  car  without  any  difficulty.  That 
the  said  mare  broke  down  in  consequence  of  the  said  injuries 
and  has  ever  since  been  valueless  as  a  racer,  and  that  her 
market-value  before  said  accident  was  not  less  than  $10,000. 

The  evidence  on  the  part  of  the  defendant  tended  to  show 
that  when  Major  Bacon  and  the  boys  came  to  the  depot  in 
the  morning  with  the  horses,  one  Dennis  Blake,  an  employ^ 
of  defendant,  showed  them  the  car  for  the  horses  and  placed 
a  movable  platform  at  the  door  of  the  car  and  indicated  that 
the  car  was  ready  for  the  loading.  The  different  attempts  to 
load  the  mare  on  the  car,  by  the  agents  of  both  parties,  are 
also  detailed  by  the  defendant's  witnesses,  but  it  is  not 
deemed  necessary  to  state  them,  as  the  mare  was  not  injured 
until  a  Mr.  Koontz,  who  was  in  the  employ  of  defendant,  said 
he  would  go  after  the  engine  and  have  the  car  moved  to 
another  place,  and  told  Blake  not  to  have  any  further  attempt 
ma<le  to  load  the  mare  at  that  place. 

The  bill  of  exceptions  contains  the  follovfing  statement  of 
defendant's  evidence  of  what  took  place  afterward : 

"  When  Koontz  went  away,  and  after  he  went  away,  the 
board  was  placed  where  the  temporary  platform  had  been,  at 
the  suggestion  of  Bacon,  who  said  he  was  not  going  to  stay 
there  all  day,  and  if  they  would  put  this  board  at  the  door 
he  would  try  to  back  the  mare  over  it.  Blake  told  him  not 
to  try  to  back  the  mare  over  this  board,  and  Bacon  said  he 
would  take  the  responsibility  of  backing  her  over  it ;  at  this 
time  Blake  was  standing  in  the  door- way  of  the  car  to  pre- 
vent the  mare  being  backed  in,  when  two  or  three  men,  out- 
siders, not  in  the  employ  of  the  defendant,  but  who  had  been 
on  the  platform  during  the  attempt  to  load  the  mare,  took 
hold  of  her  and  attempted  to  force  her  back  over  the  board, 
and  while  they  were  doing  so,  one  of  her  hind  legs  slipped 
off  the  end  of  the  board  into  the  space  between  the  car  and 
the  platform,  and  the  same  men  jumped  on  her  to  hold  her 
down.  When  the  men  commenced  to  force  the  mare  back, 
Blake  got  out  of  the  way,  because  he  says  he  was  afraid  of 
being  run  over;  he  did  not  prevent  or  attempt  to  prevent 
the  men  from  taking  hold  of  the  mare  and  pushing  her  back 
over  the  board,  and  did  not  prevent,  or  try  to  prevent,  the 
board  from  being  placed  at  the  door  of  the  car,  nor  did  he 
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take  hold  of  the  mare  at  all  at  any  time,  or  try  to  take  or 
get  hold  of  her ;  no  employ^  of  the  defendant  had  hold  of  the 
mare  at  any  time. 

^'  That  after  the  accident  the  mare  was  taken  to  the  place 
where  she  was  fi.nally  loaded,  at  which  place  she  was  got  on 
the  car — ^but  had  to  be  forced  on.  !N'o  agent  of  the  defendant 
announced  that  the  car  was  about  to  leave,  nor  was  it,  in  fact, 
about  to  start.  The  plaintiff  then  offered  evidence  in  rebut- 
tal, contradicting  witnesses  for  defendant,  and  then  rested." 

The  record  shows  several  exceptions  to  instructions  given, 
and  also  to  the  refusal  to  give  others,  but  no  further  mention 
of  them  in  this  statement  is  necessary,  for  the  reason  that 
the  decision  of  the  case  is  placed  upon  other  grounds. 

The  jury  having  retired  sent  two  communications  to  the 
court,  which  are  fully  set  out  in  the  opinion  following,  where, 
upon  the  judge  ordered  the  jury  to  be  called  into  court,  and, 
in  the  presence  of  counsel  for  the  respective  parties,  instructed 
them  as  follows : 

**L  Whether  the  taking  of  the  mare  on  to  the  platform  in 
the  yard  of  defendant,  in  preparation  for  loading,  constituted 
a  delivery  so  as  to  transfer  the  responsibility  from  the  owner 
to  the  company.  If  you  find  from  the  testimony  that  the 
plaintiff's  servants,  under  an  agreement  to  transport  the  prop- 
erty, took  it  on  the  premises  and  on  the  platform  of  the  defend- 
ant, where  a  car.  was  found  prepared,  and  the  property  was 
delivered  with  the  view,  and  received  with  the  purpose,  of 
shipment,  that  is  a  delivery  that  transferred  responsibility 
from  the  owner  to  the  carrier ;  no  words  of  delivery  are 
specially  necessai^y.  If  you  find  in  the  acts  of  parties  revela- 
tions of  delivery  and  receipt,  you  will  conclude  that  delivery 
and  receipt  transpired. 

"  2.  Whether,  conceding  these  transactions  took  place,  the 
interposition  of  the  plaintiff's  servants  in  counteracting  the 
economy  of  the  defendant  in  the  mode  of  transferring  the 
property  to  the  car  would  exonerate  defendant  from  its  lia- 
bility and  place  the  risk  on  the  plaintiff;  whether  acts  of 
plaintiff's  servants  in  custody  of  the  horses  in  disobeying 
orders  of  defendant's  agents  in  the  mode  of  placing  property 
on  the  cars  would  defeat  the  liability  so  as  to  make  the 
plaintiff  responsible  for  peril  incurred  in  consequeuce. 
7d  0 
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*«  For  the  purpose  of  ending  the  question',  I  will  say,  if  you 
find  from  the  testimony  that  delivery  transpired  from  the 
owner  to  the  defendant,  and  continued  through  the  process 
of  transferring  the  horses  to  the  car,  if  absolute  possession  of 
the  property  was  not  retrieved,  if  it  was  not  repossessed  and 
resumed  by  the  owner  or  servant,  the  disobedience  of  owner's 
servant  to  defendant  would  not  exonerate  defendant.  It  was 
then  their  duty,  if  they  could  not  control  the  plaintiff's  serv- 
ants, to  refuse  to  put  the  horses  on  the  car." 

To  which  charge  or  instruction,  and  every  part  thereof^ 
defendant,  by  his  counsel,  excepted. 

The  jury  in  the  court  below  found  a  verdict  in  favor  of 
plaintiff  for  $10,000,  and  the  defendant  moves  for  a  new  trial 
here  in  the  first  instance  on  the  bill  of  exceptions. 

Bernard  Carter^  with  whom  were  R.  T.  Merrick  and  A.  ff. 
Biddle,  on  the  point  involved  in  the  decision  contended  that^ 
as  to  instructions  or  charge  of  the  court  in  response  to  the 
questions  asked  by  the  jury — 

The  first  instruction  was  given  in  response  to  the  question 
in  which  the  jury  asked  the  court  to  tell  them  whether  cer- 
tain acts,  enumerated  in  the  question,  constituted  and 
amounted  to  delivery  to,  and  acceptance  by,  the  defendant, 
of  the  horses. 

The  court,  in  response  to  this  query,  very  properly,  instead 
of  declaring,  as  matter  of  law,  that  any  particular  act  or  cir- 
cumstance, in  itself,  constituted  delivery  and  acceptance,  told 
the  jury  that  whether  there  was  delivery  and  acceptance,  or 
not,  was  a  question  for  the  jury  to  decide,  and  that  in  deter- 
mining this  question  they  must  not  suppose  that  words  were 
necessary  to  constitute  delivery,  but  they  could  find  such 
delivery  from  the  a^ts  of  the  parties,  as  interpreted  by  the 
intention  with  which  these  acts  were  done. 

This  is  an  a^urate  and  comprehensive  statement  of  the  law 
upon  the  subject.  2  Bed.  on  Bail  way,  pp.  46,  48 ;  6  Gray, 
641,  Fitchburgh  Railroad  vs.  Hanixa;  see,  also,  40  N.  T.,  550, 
Gordon  vs.  Railroad  Company ;  1  McCord,  444. 

As  to  the  second  part  of  the  charge  or  instruction  of  the 
judge  to  the  jury — 
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This  instractioa  is,  that  if  the  jary  find  that  there  was  a 
delivery  of  the  horses  by  the  owner  into  the  possession  of 
defendant,  and  that  they  continued  in  the  possession  of  the 
defendant  throngh  all  the  process  of  their  transfer  into  the 
cars,  and  that  possession  of  them  was  not  resumed  by  the 
owner  or  his  servant,  then  the  disobedience  of  owner's  serv- 
ants to  defendant  woald  not  exonerate  defendant. 

The  court  will  notice  that  the  conclusion  arrived  at  by  the 
judge  in  this  part  of  his  charge  is  stated  to  rest  altogether 
npon  the  hypothesis  that  the  jury  find,  as  a  preliminary  there- 
to, that  possession  of  the  property  was  not  only  originally 
delivered  to,  and  taken  by,  the  defendant,  but  that  this  pos- 
session thus  acquired  continued  throughout  all  the  process  of 
loading  the  horses ;  and  it  is  only  in  the  event  of  their  finding 
such  to  be  the  case  that  it  is  declared  that  the  disobedience 
of  owner's  servants  to  defendant  would  not  exonerate  defend- 
ant. 

The  judge  thus  declared  that  if  the  property  had  been  put 
into  the  possession  and  custody  of  the  railroad  company, 
and  was,  during  the  whole  time,  retained  by  it,  then  it  can- 
not escape  responsibility  merely  by  showing  'that  there- 
after the  servants  of  plaintiff  did  not  obey  all  orders^  ov  direc- 
tions^ or  suggestions  of  defendant  or  its  agents. 

Having  assumed  charge  and  responsibility  of  the  horses, 
and  thus  become  common  carriers,  it  is  not  enough^  to  exon- 
erate them,  to  show  that  servants  of  owner  did  not  do  all  they 
were  told  to  do. 

If  the  possession  thus  acquired  continued  all  the  time,  the 
defendant  is  responsible,  notwithstanding  the  owner's  serv- 
ants did  not  obey  defendant's  orders;  because,  if  defendant, 
after  having  assumed  possession  and  custody  of  the  animals, 
chose  to  allow  owner's  servants  still  to  take  part  in  the  load- 
ing of  the  horses,  defendant  made  them  pro  kac  vice  its  own 
agents;  having  once  received  the  animals.into  his  possession, 
defendant  was  responsible  for  all  proper  management  of  the 
same,  and  is  responsible  for  the  acts  of  all  persons  it  allows 
to  take  part  in  this  management. 

The  defendant  having  assumed  possession,  had  a  right  to 
control  and  subordinate  to  itself  all  the  agencies  of  the  load- 
ing, and  was  bound  to  do  one  of  two  things,  viz :  Either, 
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first,  to  see  that  these  agencies  were  all  properly  coDducted, 
and  whether  consisting  of  mechanical  appliances  or  the  acta 
of  hum^n  beings  handling  the  animals,  and  to  be  responsible 
therefor,  and  including  herein  the  seryants  of  owner,  if  de* 
fendant  allowed  them  to  take  part;  or,  secondly,  if  defendant 
found  that  servants  of  owner  refused  to  be  subordinated  and 
obedient  to  directions  of  defendant,  then  defendant  had  a 
right  to  redeliver  the  possession  to  agents  of  plaintiff,  and 
decline  to  allow  the  horses  to  be  loaded  on  the  cars,  or  to  be 
transported  thereon. 

The  defendant  could  take  either  alternative,  but  cannot 
claim  to  occupy  both  positions  at  one  and  the  same  time. 

If  it  retained  possession  of  the  horses  for  the  purpose  of 
loading  and  transporting,  it  is  responsible  for  the  same, 
whether  the  manual  handling  of  the  animals  and  arrange- 
ment of  the  appliances  was  by  its  own  agents,  or  by  those  of 
owner,  as  the  same  could  not  have  been  in  the  hands  of  the 
latter  without  defendant's  allowing  it  to  be  so;  if  defendant 
did  not  wish  it  to  be  so,  and  owner's  servants  declined  to 
yield,  defendant  had  the  other  alternative,  viz,  of  redelivering 
the  possession  of  the  horses  to  owner's  servants,  and  so  end- 
ing all  relations  of  carrier  and  shipper,  and  relieving  itself  of 
responsibilities. 

These  principles  amply  snstain  the  judge's  rulings,  and  are 
amply  sustained  by  authorities.  See  the  following:  11  Allen, 
(Mass.,)  80,  MerriU  vs.  Old  Gal.  and  N.  B.  R. ;  32  Pennsyl- 
vania, 417 ;  2  Bed.  on  Kail.,  130,  (note,)  opinion  of  Wood- 
ward, O.  J. ;  1st  McOord,  (S.  O.,)  444,  Oohen  vs.  Humes  ;  22 
Law  Journal  R.,  (0.  P.,)  N.  S.,  90,  Willotighby  vs.  Horrage; 
17  Jurist,  323,  (same  case ;)  37  Mississippi,  691,  PoipeU  vs. 
Mills  ;  5  Missouri,  36,  Fomeroy  vs.  Donaldson  ;  16  La.  Ann., 
222,  Peters  vs.  N.  0.  &  J.  B.  B. ;  Story  on  Bailments,  533 ;  2 
Red.  on  Rail.,  48 ;  2  Daly,  (N.  Y.,)  471,  Lainb  vs-  C.  dk  A. 
fi.  JS.  , 

Walter  8.  Cox  and  James  A.  Buchanan^  for  defendant,  in  re- 
spect of  the  answer  of  the  court  to  the  written  qaestions  of 
the  jury,  contended,  in  the  seventh  subdivision  of  their  printed 
brief,  as  follows : 

7th.  And,  finally,  it  is  respectfully  submitted  that  the  in- 
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BtractioDS  of  the  court  below,  in  response  to  the  written  qnes- 
tions  of  the  jury,  (see  record,  pp.  18, 19,  and  20,)  did  not  state 
the  law  of  the  case  correctly,  and  therefore  the  new  trial  upon 
exceptions  should  be  granted.  (See  Story  on  bailments,  486, 
sec.  532 ;  2d  Eedfield  on  Railways,  46,  sec.  156,  and  47,  sec. 
156-4,  and  cases  cited  in  note  3 ;  2d  Kedfleld  on  Kail  way  s, 
41,  sec.  155,  and  cases  cited  in  note  12;  White  vs.  Tftnnmwr- 
metj  7th  Gushing,  155 ;  Wilson  vs.  Hamilton^  4th  Ohio  State 
Reports,  722 ;  2d  Redfield  on  Railways,  48,  sec.  156 ;  — ,  sec, 
7,  and  cases  cited  in  note  7.) 


Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

"The  liability  of  cominon  carriers  attaches  from  the  time 
of  their  acceptance  of  the  goods.  But  where  goods  are  act- 
ually put  into  the  wagon  or  barge  of  the  carrier,  he  will  not 
be  chargeable  if  it  appears  there  is  no  intention  to  trust  him 
with  the  custody ;  as,  if  the  owner  is  uniformly  in  the  habit 
of  placing  his  own  servant  on  board  as  a  guard,  who  exclu- 
sively takes  upon  himself  the  management  aud  custody  of 
them."  Story  on  Bailm.,  §  533,  citing  Hast  India  Co,  vs.  Pulleniy 
1  Str.  R.,  690 ;  BoMnsan  vs.  I>unmore^  2  B.  &  P.,  419 ;  Shuf- 
felin  vs.  Harvey^  6  Johns.  R.,  170 ;  Marshall  on  Ins,,  b.  1,  ch« 
705,  which  fully  sustain  the  doctrine  laid  down  by  Story. 

"  A  non-delivery  will  also  be  excused  by  any  act  of  the 
shipper  which  discharges  the  carrier  from  any  further  respon- 
sibility. As  if,  with  the  consent  of  the  shipper,  he  delivers 
them  over  to  another  carrier,  or,  he  deposits  them  at  an  inter- 
mediate place  to  await  the  future  orders  of  the  shippers,  or, 
if  the  shipper  takes  them  into  the  exclusive  custody  of  himself  or 
his  own  servants.  But  it  will  be  otherwise  if  he  merely  accom- 
panies them  in  their  transit,  not  exercising  any  exclusive  cus- 
tody over  themP    lb.,  section  578. 

In  White  vs.  The  Winnisimmet  Oo,^  7  Cash.  R.,  154,  the  facts 
were  these :  The  plaintiff  drove  his  horse,  attached  to  a  loaded 
wagon,  upon  a  ferry-boat,  paying  the  usual  toll,  but  declined 
to  take  the  place  assigned  for  the  horse  and  wagon  by  the 
agent  of  the  defendants  in  charge  of  the  boat,  aud  selected 
his  own  position,  which  he  occupied  without  further  objection 
from  the  agent.   He  did  not  give  up  the  custody  of  the  horse 
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and  wagon  to  the  xlefendants,  Dor  express  any  desire  to  do  so, 
but  left  the  horse,  which  was  not  accustomed  to  ferry-boats, 
alone,  and  while  thus  unattended  the  horse  became  frightened, 
sprang  against  a  chain,  across  the  head  of  the  boat,  which 
was  fastened  to  hooks.  The  hooks  broke  and  horse  and 
wagon  went  overboard,  and  the  horse  was  drowned  and  wagon 
injured.  The  owner  brought  an  action  against  the  company, 
as  owner  of  the  boat,  to  recover  the  amount  of  his  losses. 
But  the  court  decided — 

1.  That  the  defect  in  the  hooks  was  one  for  which  the  com- 
pany was  liable,  and  which,  under  other  circumstances,  might 
have  charged  it  with  the  losses  in  this  case,  but  that—* 

2.  The  plaintiff  not  having,  himself,  exercised  ordinary  and 
reasonable  care  and  diligence  in  the  oversight  and  manage- 
ment of  the  horse,  and  the  loss  being,  in  all  probability, 
owing  to  this  cause,  he  could  not  recover. 

In  Smith  vs.  New  Haven  arid  Noriiiampton  E.  B.  Co.y  12 
Allen,  531,  it  was  held  by  the  supreme  court  of  Massachu^ 
setts  ^^  that  common  carriers  were  not  responsible  for  injuries 
to  live  stock,  caused  by  the  peculiar  character  and  propensL 
ties  of  the  animals." 

And  in  the  Michigan  Southern  and  Indiana  B.  B,  Co.  vs.  Mo- 
Donoughj  a  report  of  which  we  find  in  5th  vol.  American  Law 
Review,  178,  it  was  held  by  the  supreme  court  of  Michigan 
^'  that  upon  sound  principle,  and  upon  the  English  authori- 
ties, it  was  clear  that  the  transportation  of  cattle  by  railroad 
does  not  come  within  the  reasons  of  the  law  applicable  to 
common  carriers,  so  far  as  relates  to  the  care  of  the  property 
and  responsibility  for  its  lessor  injury,"  and  "that  as  the 
company  did  not  hold  itself  out  as  insurer  of  live  stock,  it 
was  not  liable  to  the  plaintiff  in  this  action." 

We  think  these  authorities  are  grounded  in  right  reason, 
and  propose  to  apply  them  to  the  present  case. 

Plaintiff  was  owner  of  four  race-horses,  for  which  he  had 
engaged  transportation  from  Washington  to  Baltimore. 
These  horses  were  "in  charge  of  Major  Bacon,  their  trainer, 
who  was  accompanied  and  assisted  by  four  boys,  three  of 
whom  were  race-riders  for  the  horses,  two  of  whom  were  17 
years  of  age,  and  all  of  them  accustomed  to  travel  with  and 
take  care  of  the  horses." 
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One  of  these  horses,  the  mare  Aastralia,  was  injared  while 
being  put  on  board  the  car,  at  the  Washington  depot,  so  that 
she  became  worthless  as  a  race-horse,  and  this  action  was 
bronght  against  the  defendant  to  recover  for  the  loss,  alleged 
to  be  $10,000.    The  jury  gave  $8,000. 

It  seems  there  was  no  difficulty  in  getting  the  other  three 
horses  on  the  car,  but  the  mare  Australia  was  '^  wild  and  high 
strung"  and  very  difficult  to  manage. 

M^jor  Bacon  with  his  four  assistants,  aided  by  several  em« 
ploy6s  of  the  company,  were  all  engaged  in  trying  to  get  the 
mare  transferred  to  the  car,  when  she  fell  from  the  gangway 
down  between  the  platform  and  the  car,  and  received  the 
injury  in  question. 

There  was  a  conflict  of  testimony  between  the  witnesses 
for  the  plaintiff  and  those  for  the  defendant,  as  to  the  suita* 
bleness  and  adequacy  of  the  gangway  which  had  been  fur- 
nished by  the  defendant  for  the  occasion,  and  as  to  who  had 
the  charge  and  management  of  the  mare  when  the  accident 
occurred — whether  the  agents  of  the  plaintiff  or  those  of  the 
defendant. 

After  the  jury  had  been  out  for  some  time  they  addressed 
a  note  to  the  court  in  the  following  terms : 

^'Hqu.  D.  K.  Cabtter: 

"Dear  8ir:  The  jury  in  the  ca^^e  of  Bowie  vs.  The  Baltimore 
and  Ohio  Railroad  Company^  disagree  as  to  the  question  of 
the  lawful  delivery  of  the  mare  Australia  into  the  custody  of 
the  agents  of  said  road,  and  we  would  respectfully  ask  your 
honor  to  instruct  us  if  the  taking  of  the  mare  into  the  depot, 
and  putting  her  on  to  the  platform,  was  a  lawful  delivery  of 
the  same ;  and,  if  so,  did  the  custody  and  possession  remain 
in  the  defendants  notwithstanding  the  agent  of  the  plaintiff, 
or  trainer,  retained  possession  of  her,  and  insisted  upon  load- 
ing her  as  he  thought  best  on  the  occasion,  after  having  been 
requested  by  the  agent  of  the  defendant  to  place  her  under 

his  control. 

"JOHI^  VAN  RISWICK, 

^^  Foreman,^ 

The  record  does  not  show  whether  any  notice  was  taken  by 
the  court  of  this  note  from  the  jury  until  a  second  one  was 
banded  to  the  court,  of  which  the  following  is  a  copy : 
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*<  Washington,  D.  C, 

"  February  19, 1873. 
"  Hon.  Judge  Oabttbr  : 

**  We  respectfully  request  of  your  honor,  that,  whereas  there 
exists  some  obscurity  in  the  minds  of  some  of  the  jury  in  the 
case  of  Bowie  vs.  Baltimore  and  Ohio  Railroad  Company ^  we 
be  instructed  what  constitutes  in  the  eye  of  the  law  the  de- 
livery and  acceptance  of  the  mare  in  question  to  the  agent 
or  agents  of  said  railroad  company,  viz :  Does  the  fact  that 
said  mare  of  the  plaintiff  was  carried  to  and  on  the  premises 
of  said  railroad  company,  as  had  been  previously  agreed  upon, 
and  placed  on  the  platform  for  transportation  from  Wash- 
ington to  Baltimore  by  said  company's  agents,  and  when 
placed  on  said  platform  efforts  were  made  by  said  company's 
agent*or  agents  to  load  the  car  with  said  mare,  constitute 
said  delivery  and  acceptance  by  said  company. 

"JOHN  VAN  RISWICK, 

^^  Foreman,^ 

In  response  to  these  inquiries  the  chief-justice  instructed 
the  jury  as  follows : 

1.  Whether  the  taking  of  the  mare  on  to  the  platform  in 
the  yard  of  the  defendant  in  preparation  for  loading  consti- 
tuted a  delivery  so  as  to  transfer  the  responsibility  from  the 
owner  to  the  company. 

If  you  find  from  the  testimony  that  the  plaintiff's  servants^ 
nnder  an  agreement  to  transport  the  property,  took  it  on  the 
premises  and  on  the  platform  of  the  defendant,  where  a  car 
was  found  prepared  and  the  property  was  delivered  with  the 
view,  and  received  with  the  purpose,  of  shipment,  that  is  a 
delivery  that  transferred  responsibility  from  owner  to  the  car- 
rier; no  words  of  delivery  are  specially  necessary.  If  you 
find  in  the  acts  of  parties  revelations  of  delivery  and  receipt, 
you  will  conclude  that  delivery  and  receipt  transpired. 

2.  Whether,  conceding  those  transactions  took  place,  the 
interposition  of  plaintiff's  servants  in  counteracting  the  econ- 
omy of  defendant  in  the  mode  of  transferring  the  proi)eriy  to 
the  car  would  exonerate  defendant  from  its  liability  and  place 
the  risk  on  the  plaintiff ;  whether  acts  of  plaintiff's  servants 
in  custody  of  the  horses  in  disobeying  orders  of  defendant's 
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agents  in  the  mode  of  placing  property  on  the  cars  woald  de- 
feat the  liability  so  as  to  make  the  plaintiff  responsible  for 
peril  incorred  in  conseqaence. 

For  the  parpose  of  ending  the  question,  I  will  say,  if  yon 
find  from  the  testimony  that  delivery  transpired  from  the 
owner  to  the  defendant  and  continued  throngh  the  process  of 
transferring  the  horses  to  the  car,  if  absolate  possession  of 
the  property  was  not  retrieved,  if  it  was  not  repossessed  and 
resumed  by  the  owner  or  servant,  the  disobedience  of  owner's 
servants  to  defendant  woald  not  exonerate  defendant.  It 
was  then  their  daty  if  they  could  not  control  the  plaintLBf 's 
servants  to  refuse  to  put  the  horses  on  the  cars. 

To  which  charge  or  instruction  and  every  part  thereof  de- 
fendant by  its  counsel  excepts. 

The  error  of  the  first  paragraph  of  this  answer  consists  in 
telling  the  jury  that  a  delivery  of  the  mare  on  the  platform 
preparatory  to  shipment  would  itself  be  sufficient  to  charge 
the  defendant  with  liability.  In  regard  to  inanimate  chattels, 
that  would  have  been  a  correct  proposition.  But  that  was 
not  what  the  jury  were  troubled  about.  They  had  asked  the 
court  to  tell  them  whether,  if  such  delivery  had  been  made, 
^^did  the  custody  and  possession  remain  in  the  defendant, 
notwithstanding  the  agent  of  the  plaintiff  or  trainer  retained 
possession  of  her,  and  insisted  on  loading  her  as  he  thought 
best  on  the  occasion,  atlber  having  been  requested  by  the 
agent  of  the  defendant  to  place  her  under  his  control."  Un- 
der the  circumstances,  as  stated  in  the  inquiry  put  by  the  jury, 
we  think  the  court  ought  to  have  told  the  jury  in  plain  terms 
that  the  plaintiff  was  not  entitled  to  recover  in  this  action. 

And  that  the  error  of  this  instruction  arose  not  merely  from 
neglect  on  the  part  of  the  court,  through  inadvertence,  to  re- 
spond to  the  material  portion  of  the  jury's  inquiry,  is  shown 
from  the  concluding  paragraph  of  the  instruction,  where  the 
conrt  tells  the  jury  in  substance  that,  although  the  manage- 
ment and  control  of  the  plaintiff's  horse  at  the  time  of  the 
accident  was  claimed  and  exercised  by  the  plaintiff's  own 
servants  and  agent,  to  whose  charge  it  bad  been  specially 
committed  for  that  purpose,  and  that  these  servants  and 
agent  refused  to  follow  the  advice  of  the  defendant's  agents 
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in  the  matter,  tlie  defendant  was  nevertkeless  responsible  for 
the  loss ;  and  that  the  only  way  for  the  defendant  to  escape 
sach  responsibility  woald  have  been  to  refuse  to  transport  the 
animal. 

That  this  instruction  was  erroneous  we  think  is  clearly 
shown  by  comparing  it  with  the  authorities  which  have  been 
quoted,  as  well  as  on  principle. 
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FENWICK  ET  AL.  vs.  BEUFF  ET  AL. 
Equity.— No.  3040. 

I.  A  deed  of  trast  containing  a  mistake  in  having  the  word  west  instead  of 

eastf  contrary  to  the  intention  of  both  parties  in  the  beginning  of  the 
description  of  the  premises  conyeyed,  will  be  corrected  on  a  bill  in 
equity  filed  for  that  purpose  by  the  grantees,  not  only  as  against  the 
grantors,  but  against  the  parties  to  a  prior  deed  of  trust  upon  the 
same  premises  of  which  said  grantees  had  no  knowledge  or  notice, 
and  which  was  not  recorded  for  over  a  year  subsequent  to  the  record 
of  their  conveyance,  and  the  latter  so  corrected  is  decreed  to  be  the 
first  incumbrance  upon  the  property. 

II.  The  doctrine  that  permanent  and  fixed  boundaries  or  monuments,  palpa- 

ble to  observation,  control  courses  and  distances,  applied  to  the  facts 
of  the  case. 

STATEMENT  OF  THE  CASE. 

« 

The  opiDion  of  the  court  contains  a  sufficient  statement  of 
the  facts  in  this  case. 


Jaines  G.  Payne  for  complainants  : 

It  is  not  only  the  province  but  the  duty  of  a  court  of  equity 
to  remedy  a  mistake  in  a  deed,  or  to  reform  or  correct  the 
deed,  not  only  as  against  the  original  parties  to  the  instru- 
ment, but  against  their  privies,  against  assignees,  judf^ent- 
creditors,  purchasers  with  notice,  and  all  those  claiming 
under  the  original  parties  in  privity.  Johnston  vs.  Jones,  1 
Black,  224 ;  Rhode  Island  vs.  Mass.,  15  Peters  E.,  259 ;  Sim- 
mons vs.  North,  3  Smed.  &  Mar.,  67 ;  Wall  vs.  Arrington,  13 
Geo.,  88 ;  Strang  vs.  Beach,  11  Ohio  St.  B.,  283 ;  Kerr  on 
Fraud  and  Mistake,  p.  410,  note,  and  420 ;  Hans  vs.  Morris, 
63  Pa.  St.  B.,  637 :  Burke  vs.  And^erson,  50  Geo.,  535 ;  Bas' 
kins  vs.  Calhoun,  44  Ala.,  582 ;  Adams's  Equity,  169,  note ; 
Whitehead  vs.  Brown,  18  Ala.,  682 ;  Davis  vs.  Rogers,  33  Me., 
222 ;  Tilton  vs.  ^tilton^  9  New  Hamp.  B.,  385. 

The  description  in  the  deed  from  Bruff  and  wife  to  plaintiff 
sufficiently  identifies  the  land  sought  to  be  conveyed,  and 
distinguishes  it  from  all  other  land. 
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As  a  notice  it  contains  the  requisite  information  to  bind 
sabsequent  purchasers  as  well  as  creditors.  Even  if  the  de- 
scription were  ancertain  or  ambiguous,  such  purchasers  and 
creditors  were  put  upon  inquiry  as  to  its  intention  and  effect. 
Le  Neve  vs.  Le  Neve,  2  Lead.  Cas.  in  Equity,  179 ;  Banks  vs, 
Ammon^  3  Casey,  172 ;  Murdy  vs.  Vawterj  3  Grattan,  518 ; 
JaeksanvB.  Post,  16  Wendell,  594;  LucTcett  vs.  White,  10  Gill 
&  J.,  480 ;  Price  et  al.  vs.  McDonald,  1  Md.,  419 ;  Oodfrey  vs- 
Beardsley,  2  McLean,  412. 


B.  T.  Morsell  for  defendant : 

It  is  a  general  principle,  in  courts  of  equity,  that  where 
both  parties  claim  by  an  equitable  title,  the  one  who  is  prior 
in  point  of  time  is  deemed  the  better  in  right ;  and  that 
where  the  equities  are  equal  in  point  of  merit,  the  law  pre- 
vails.   Boone  vs.  Chiles,  10  Peters,  209. 

When  a  question  arises  as  between  two  persons  claiming 
as  purchasers  for  valuable  consideration,  and  there  is  nothing 
to  give  one  a  superiority  over  the  other,  the  title  of  the  de- 
fendant to  protection  is  as  good  as  that  of  the  plaintiff  to  re- 
lief; and  the  former  is  without  the  jurisdiction  of  a  court  of 
eqnity,  even  if  the  latter  has  brought  himself  within  it.  But 
this  equality  of  right  will  be  varied  in  favor  of  the  one  who 
has  succeeded  in  obtaining  the  legal  estate.  1  Term  Eep., 
763,  0. 

White  vs.  Carpenter,  2  Paige,  249;  2  Leading  Gases  in 
Equity,  169, 170 ;  French  vs.  The  Loyal  Co.,  5  Leigh,  627 ; 
Lodge  vs.  Simonton,  2  Penn.  Bep.,  439 ;  Bell  vs.  Twilight,  2 
Foster,  500 ;  Mills  vs.  Smith,  8  Wallace,  33. 

2  Leading  Cases  in  Equity,  53 ;  24  Pickering,  276. 

WillougMfy  et  ah  vs.  Willougldyy  et  al.,  1  Term  Eep.,  763^ 
Story's  Equity,  §§  411,  412. 


Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

A  bill  in  equity  was  filed  in  this  case — 

1st.  For  the  purpose  of  reforming  an  alleged  misdescription 
in  a  deed  of  trust,  executed  on  the  1st  of  July,  1871,  by  Bioh- 
ard  W.  Bruff  and  wife  to  William  A.  Feuwick  and  William 
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T«  Walker,  trustees  for  the  South  Washiugtou  Bttildiug  Asso- 
ciation, purporting  to  convey  a  tract  of  ground  in  this  city 
known  and  described  as  being  part  of  lot  numbered  thirty- 
nine  (39)  of  Samuel  Lee's  subdivision  of  a  former  subdtvisioa 
of  original  lot  numbered  six  in  square  873. 

The  second  ground  of  relief  asked  for  in  the  bill  was  the 
process  of  ii^unction  restraining  White  and  Semmes,  trus- 
tees of  the  National  Union  Building  Association,  from  selling 
the  property  alleged  to  have  been  conveyed  to  Fenwick  and 
Walkex.  The  deed  to  White  and  Semmes  was  executed  on 
the  1st  of  April,  1870,  and  was,  as  appears  by  the  answer  of  de- 
fendant, so  executed  by  Bruff  and  wife  to  secure  an  outstand' 
ing  indebtedness  of  Brufif  to  the  National  XJnion  Building 
Association.  The  deed  to  the  complainants  was  placed  upon 
record  on  the  2d  of  August,  1871,  and  on  the  29th  of  October, 
1872,  the  National  Union  Building  Association  placed  upon 
record  its  deed  of  the  date  of  April  1, 1870.  This  latter  deed 
correctly  describes  the  premises  alleged  to  have  been  intended 
to  be  conveyed  to  the  complainants.  The  description  of  the 
premises  supposed  to  have  been  conveyed  to  the  complain- 
ants is  substantially  as  follows,  to  wit :  A  parcel  of  ground 
in  said  city  known  and  described  as  being  part  of  lot  num- 
bered thirty-nine  (39)  of  Samuel  L^'s  subdivision  of  a  former 
subdivision  of  original  lot  numbered  six  in  the  same  square, 
873.  Beginning  for  the  same  at  the  southwest  corner  of  said 
original  lot  six,  and  running  thence  northwestwardly  along  said 
avenue  (Pennsylvania  avenue)  eighteen  (18)  feet;  thence 
northeastwardly  at  right  angles  to  said  avenue  eighty-four 
feet  four  and  a  quarter  inches ;  thence  due  west  to  an  alley 
ten  feet  wide ;  thence  along  said  alley  ten  feet  ten  and  a  quar- 
ter inches ;  thence  parallel  with  said  avenue  about  twenty- 
eight  (28)  feet  to  the  northwest  of  original  lot  five,  (5,)  and 
thence  by  and  with  the  east  line  of  original  lot  six  (6)  to  the 
place  of  beginning. 

It  will  be  readily  seen  by  a  diagram  or  plat  of  this  ground, 
such  as  accompanied  the  complainant's  brief,  that  the  only 
mistake  in  the  deed  from  Bruff  and  wife  to  the  complainants 
was  the  word  west  for  east.  Substitute  the  word  east  for 
west  and  the  description  of  the  premises  is  not  only  certain 
to  a  common  intent,  but  iQ  mathematically  certain.    If  the 
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word  west  be  adhered  to,  not  only  every  course  and  dis- 
tance mast  be  disregarded,  but  at  least  half  a  dozen  well-de- 
fined measurements  and  notorious  landmarks  must  be  disre- 
garded— such  as  Pennsylvania  avenue ;  lot  No.  39  in  Lee's 
subdivision,  the  northwest  corner  of  original  lot  5,  a  line 
part  of  lot  No.  6.  Those  permanent  and  fixed  boundaries  or 
monuments,  as  they  are  called,  palpable  to  the  observation 
of  all  men,  have  been  held  to  control  courses  and  distances.* 

The  defendants  in  their  answer  admit  or  at  least  do  not 
deny  that  the  deed  executed  by  Bruff  and  wife  to  the  com- 
plainants was  intended  to  convey  precisely  that  tract  of  land 
which  would  have  been  conveyed  had  the  description  of  the 
premises  been  perfectly  accurate.  I  do  not  see  well  how  tho 
defendants  could  have  interposed  any  other  answer. 

The  justice  holding  the  special  term  or  equity  court  very 
properly  decreed  that  the  mistake  in  this  deed  should  be  re- 
formed as  prayed  in  the  bill.  No  prudent  or  careful  man,  we 
think,  could  fail  to  observe  that  the  deed  to  Fenwick  and 
Walker  was  intended  to  convey  that  part  of  lot  39  which 
was  previously  conveyed  to  White  and  Semmes. 

The  justice  holding  the  equity  court,  however,  decreed 
allowing  the  correction  of  the  deed  prayed  for  in  the  bill  of 
complaint  as  between  the  original  parties  to  that  instrument, 
but  not  to  affect  the  rights  of  the  defendants  to  this  suit 
under  their  deed  of  trust  of  April  1, 1870,  and  dissolving  the 
injunction  which  had  been  previously  granted  staying  the 
sale  of  the  premises  under  and  by  virtue  of  the  power  con- 
tained in  the  deed  of  trust  to  White  and  Semmes.  From  the 
latter  part  of  this  decree  the  complainants  appealed  to  this 
court. 

The  legal  effect  of  the  latter  part  of  this  decree  is  to  post, 
pone  the  rights  of  Fenwick  and  Walker,  or  more  properly 
staying  the  South  Washington  Building  Association  under 
their  deed  of  trust  and  making  their  deed  subordinate  to  and 
a  second  incumbrance  upon  the  property  mentioned  in  the 
two  deeds.  From  this  part  of  this  decree  an  appeal  is  taken 
to  this  court. 

It  is  averred  in  the  bill,  and  admitted  in  the  answer,  that 
the  complainants  at  the  time  of  advancing  their  money  upon 
the  faith  of  the  security  of  this  lot  bad  no  knowledge  or 
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notice  of  the  existence  of  the  deed  to  Semmes  and  White,  of 
April  1,  1870.  They  were  thus  horui-fide  purchasers  for  a 
valuable  consideration  without  notice. 

It  is  alleged,  iu  the  defendant's  answer,  that  defendant's 
deed  of  April  1, 1870,  was  withheld  from  record  by  collusion 
between  Bruff  and  Johnson,  both  officers  of  the  National 
Union  Building  Association;  Bruff  being  a  director  and 
Johnson  the  secretary  of  the  latter  company. 

It  is  refreshing  to  find  the  truth  told  in  the  pleadings  in  a 
suit. 

This  deed  to  Semmes  and  White  was  withheld  from  record 
to  enable  Bruff  to  borrow  money  upon  the  security  of  this 
property  as  free  from  incumbrance. 

Here  is  precisely  that  fraud  which  the  act  of  Congress,  in 
reference  to  the  recording  of  deeds  and  other  conveyancea 
affecting  real  estate,  was  wisely  designed  to  prevent,  and 
which  act  that  part  of  the  decree  appealed  from  renders  nuga- 
tory and  of  no  effect. 

The  part  of  the  decree  appealed  from  should  be  reversed, 
and  the  decree  so  modified  as  to  make  the  first  deed  to  Fen- 
wick  and  Walker  the  first  incumbrance  upon  this  property. 

Mr.  Justice  Wylie  dissenting. 
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LEACH  ET  AL.  VS.  LEWIS. 

At  Law.— No.  8616. 

L.  aecepted  a  bill  of  exchange  for  the  acoommodation  of  T.  H.  &  C,  with 
the  aDderstanding  that  they  would  raise  money  on  it  with  which  to 
pay  their  indebtedness  to  j^lainti^  They  also  agreed  to  take  care  of 
the  acceptance,  and  plaintiffs  were  so  informed,  bnt,  failing  to  raise 
money  on  it,  transferred  it  to  plaintiff  in  payment  of  suxih  indebted - 
nesS|  and  aUo  in  consideration  of  farther  advances  and  forbearance. 

Held — 

I.  That  this  was  not  a  misappropriation  of  the  acceptance. 

n.  That  such  transfer  was  for  yalae,  and  in  the  nsnal  course  of  bosi- 
nees. 

III.  That  plaintiffs  were  entitled  to  recover  against  such  acoommodation 
acceptor. 

STATEMENT  OF  CASE. 

Suit  brought  on  the  following  bill  of  exchange  by  the  in- 
dorsees and  holders  against  the  acceptor : 

"$500.00.]  New  Yoek,  ISth  Nov.j  1870. 

Sixty  days  after  date,  pay  to  the  order  of  ourselves  five 
hundred  dollars,  value  received,  and  charge  the  same  to  ac- 
count of 

TILDEN,  HALL  &  CO. 
To  J.  O.  Lewis,  Esq., 

No. ,  Washington^  D.  C." 

"Accepted;  payable  at  the  Ocean  National  Bank,  New 
York. 

J.  0.  LEWIS." 

The  case  was  referred,  by  consent  of  counsel,  to  Walter  S. 
Cox,  esq.,  who  made  an  award  in  favor  of  the  plaintiff,  to 
which  defendant  took  exceptions,  and  the  motion  for  judgment 
on  the  award  together  with  the  exceptions  were  certified  to 
the  general  term,  to  be  heard  in  the  first  instance.  From 
the  testimony  reported  by  the  referee  the  following  facts  may 
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be  dedaced.  A  letter  was  addressed  by  a  member  of  the  firm 
of  Tilden,  Hall  &  Co.,  who  are  the  drawers  of  the  bill  and 
whose  place  of  business  is  in  the  city  of  New  York,  to  J.  C. 
Lewis,  of  the  city  of  Washington,  and  who  is  the  acceptor 
and  the  defendant  in  this  action.    The  letter  is  as  follows : 

"  New  York,  November  5, 1870. 

Dear  Sir  :  We  want  to  raise  some  money  for  a  few  days, 

which  we  can  do  if  you  will  be  kind  enough  to  accept  a  draft 

on  you,  making  it  payable  in  New  York.    We  owe  our  glass* 

factor,  and  can  raise  enough  money  on  this  draft,  which  wo 

need  to  deposit  as  security.    This  accommodation  is  only  needed 

for  a  few  days,  until  we  can  make  our  collections,  when  we 

will  take  it  up  and  return  to  you.    I  know  this  is  asking  a 

great  favor  of  you,  and  if  it  was  not  so  certain  that  our  col 

lections  would  be  made  in  time  for  us  to  protect  it,  I  would 

not  ask  it. 

Yours, 

J.  T.  H.  HALL, 

For  Tilden,  Hall  &  CoP 
^' J.  C.  Lewis." 

With  this  letter  they  forwarded  the  draft  to  Washington, 
which  was  accepted  by  Lewis  solely  for  their  accommodation, 
upon  an  agreement  that  it  was  to  be  deposited  as  security 
with  a  Mend  of  said  drawers,  who  was  to  loan  them  money 
thereon  to  enable  them  to  pay  their  indebtedness  then  due 
the  plaintiffs.  Tilden,  Hall  &  Co.  were  at  that  time  indebted 
to  the  plaintiffs  in  about  $400.  They  tried  to  raise  the  money 
by  discounting  or  depositing  the  bill  of  exchange,  but  the 
parties  upon  whom  they  relied  disappointed  them,  and  they 
then  proposed  to  the  plaintiffs  to  receive  it  as  security  for 
the  amount  then  due,  and  also  in  consideration  that  they 
would  make  additional  advances  of  goods  to  said  Tilden,  Hall 
&  Co.,  to  make  up  the  balance  of  the  draft.  The  plaintiffs, 
after  taking  time  to  consider  the  proposition,  took  the  bill, 
made  the  advances,  and  extended  time  of  payment. 

The  defendant  also  claims  that  he^has  shown  by  the  testi- 
mony, the  plaintiffs  knew  at  the  time  they  received  the  ac- 
cei/^'Ance  that  it  had  been  accepted  by  defendant  without 
consideration,  and  that  Tilden,  Hall  &  Co.  had  agreed  to 
8d  c 
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take  care  of  it,  and  tbat  the  plaiutifis  promised  said  Tildeo, 
Hall  &  Co.  to  look  to  tbem  aud  uot  to  the  defendant  for  pay- 
ment. 

Upon  this  state  of  facts  the  defendant  contended  that  the 
acceptance  was  accommodation-paper;  that  plaiutifis  knew 
it  to  be  so  when  they  received  it,  and  tbat  it  was  passed  to 
them  as  security  for  an  antecedent  debt,  out  of  the  asaal 
course  of  business,  and  tbat  therefore  they  stood  in  no  better 
position  than  the  drawers. 

Lloyd  &  Fraser  for  plaintiffs : 

It  is  no  defense  to  this  action  that  the  acceptance  was 
passe<l  to  plaintiffs  as  collateral  security  for  existing  and 
future  indebtedness.  The  pre-existing  debt,  the  act  of  for- 
bearance, and  the  delivery  of  additional  goods  to  the  drawers 
constitute,  or  either  of  these  facts  constitute,  a  sufficient 
consideration,  but  more  especially  do  they  constitute  a  suflS- 
cient  consideration  taken  together.  The  plaintiff's,  therefore, 
acquired  the  acceptance  in  good  faith,  for  value,  in  the  usual 
course  of  business,  and  free  from  equities  existing  between 
the  original  parties.  Pond  et  al,  vs.  Lockwood  et  aU^  8  Ala., 
609 ;  Payne  vs.  Bensley,  8  Cal.,  260 ;  Robinson  vs.  Smith  et  al.j 
14  Cal.,  94;  Bosticick  vs.  Bodge,  1  Doug.  (Mich.,)  413;  Car- 
linle  vs.  Wiahart,  11  Ohio,  172 ;  1  Zabriskie,  665 ;  Swift  vs- 
Tyson^  16  Pet.,  1 ;  Goodman  vs.  Simmotidsj  20  How.,  343 ; 
Vallette  vs.  Mason  et  al,j  1  lud.,  89. 

H.  T.  Wis2call  for  defendant: 

The  defendant  ptoved  that  this  acceptance  was  delivered 
by  him  to  the  drawer  solely  upon  the  faith  of  the  drawer's 
X^romise  to  use  the  draft  only  as  security  for  a  loan,  and  take 
up  and  return  to  defendant.  He  also  pix)ved  that  the  plaint- 
iff knew  the  whole  history  of  thQ  bill ;  that  at  the  time  of 
transfer  the  drawer  reminded  plaintiff  that  this  was  only 
accommodation -paper  given  to  drawer  upon  his  agreement 
with  defendant  to  use  only  as  security  for  a  loan,  and  take 
up  and  return  to  defendant,  and  plaintiff'  then  made  an  ex- 
press agreement  with  drawer  that  he  would  look  only  to  the 
drawer  for  payment  and  would  not  present  it  at  bank,  would 
keep  it  in  his  safe,  and  would  not  call  on  defendant  for  pay- 
ment.   Daggett  vs.  Whiting^  35  Conn.,  366. 
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Cartter,  Ch.  J.,  at  the  conclusion  of  the  argument,  an- 
nounced the  decision  to  the  following  effect : 

We  are  of  opinion  that  judgment  should  be  entered  on  the 
award.  It  is  clear  from  the  testimony  that  Lewis  accepted 
the  draft  for  the  accommodation  of  Tildeu,  Hall  &  Co.,  and 
for  the  special  purpose  of  enabling  them  to  raise  money  to 
pay  their  indebtedness  to  the  plaintiffs.  It  is  also  evident 
that  they  tried  to  negotiate  the  draft,  but  the  parties  they  re- 
lied on  could  not  let  them  have  the  money,  and  then  they  in- 
duced the  plaintiff's  to  receive  it  for  the  four  hundred  dollars 
they  owed  them,  and  for  the  further  consideration  of  advan- 
ces up  to  its  full  amount.  This  can  scarcely  be  called  a  mis- 
appropriation of  the  acceptance.  It  was  given  for  the  ex- 
press purpose  of  enabling  Tilden,  Hall  &  Co.  to  procure  the 
means  of  paying  their  existing  indebtedness  to  these  plaint- 
iff's. It  was  in  fact  applied  to  that  purpose  by  being  trans- 
ferred directly  to  them  instead  of  to  somebody  else.  The 
precise  object  for  which  it  was  given  was  thus  fairly  accom- 
plished.   The  court  can  see  no  ground  of  defense  in  this. 

It  is  quite  likely  chat  the  drawers  agreed  to  take  up  the 
acceptance  at  maturity,  and  that  the  plaintiffs  were  informed 
of  this  agreement  when  they  received  the  transfer.  But  this 
is  only  in  accordance  with  the  usual  understanding  betw^een 
l)arties  to  accommodation-paper,  for  when  a  person  indorses 
for  another  without  consideration,  it  is  upon  the  express  or 
implied  agreement  that  the  person  accommodated  will  save 
him  harmless,  but  this  cannot  affect  his  liability  when  the 
paper  has  been  applied  to  the  purpose  for  which  it  was  made, 
and  the  fact  that  the  drawers  have  failed  to  meet  their  en- 
gagements in  this  respect  cannot  release  the  defendant  under 
the  circumstances  of  a  case  like  this.  It  is  argued  that  plaint- 
iffs agreed  to  look  to  the  drawers,  but  we  think  this  fact  is 
not  established  by  the  evidence. 

Besides,  it  clearly  appears  from  the  testimony  that  the 
plaintiff's  agreed  to  furnish  additional  goods  in  consideration 
of  the  transfer.  It  was  therefore  a  negotiation  for  value  and 
in  the  usual  course  of  business. 

We  are  of  opinion  that  there  should  be  judgment  ou  the 
award. 
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KIRK  VS.  ZELL  ET  AL. 
In  Equity.— No.  2706. 

I.  K.  purchased  land  of  S.  and  gave  instructions  to  a  scrivener  to  prepare 

a  deed  that  should  convey  one  portion  of  the  premises  to  him  upon 
certain  trusts,  and  the  remainder  in  fee-simple.  By  a  mistake  of  the 
scrivener  the  whole  of  the  premises  was  conveyed  upon  trusts.  Held, 
that  the  deed  should  be  reformed  in  order  to  give  effect  to  the  inten- 
tions of  the  parties. 

II.  The  deed  was  executed  in  1856  and  the  bill  filed  in  1872;  but  K.  did 

not  discover  the  mistake  till  1861,  and  was  absent  from  the  city  till 
1865.  He  had  control  of  the  premises,  made  improvements,  paid 
taxes,  and  carried  on  business  there  ever  since.  No  adverse  interest 
had  been  acquired,  and  no  one  injured  or  misled,  and  the  mistake  be- 
ing  clearly  established,  the  court  under  these  circumstances  excused 
the  laches  in  bringing  suit  and  granted  the  relief  asked  for. 

STATEMENT  OF  THE  CASE. 

The  bill  is  filed  to  reform  a  deed  of  trust  from  one  Hugh 
D.  Sweeney  to  the  plaintiff.  It  sets  forth  that  the  complain- 
ant purchased  the  land  fronting  106  feet  on  Seventh  street, 
in  the  city  of  Washington,  from  said  Sweeney  in  the  year 
1851,  and  at  once  entered  into  possCiSsion  of  the  premises,  but 
the  deed  was  not  executed  until  December  20, 1856.  That 
he  gave  instructions  to  one  Thomas  Donn,  then  a  justice  of 
the  peace,  to  prepare  an  instrument  conveying  all  the  prop- 
erty to  the  plaintiff  in  his  own  right,  except  25  feet  front,  pur- 
chased by  Mrs.  Zell,  who  is  the  plaintiff's  sister,  and  which 
was  to  be  conveyed  to  the  complainant  in  trust  for  said  Mrs- 
Zell  during  her  life,  and  at  her  death  in  trust  for  her  children. 

That  said  Donn  by  mistake  sodraughted  theinstrument  that 
all  of  said  property  was  conveyed  to  plaintiff  in  trust,  con- 
trary to  the  intention  of  all  parties  thereto,  and  was  executed 
in  this  form  by  said  Sweeney  without  examination;  that 
complainant  has  continued  in  possession  of  said  land,  except 
the  25  feet  intended  to  be  conveyed  to  him  in  trust  as  afore- 
said, either  by  himself  in  person,  or  by  his  tenants  to  the 
present  time.  That  he  has  paid  the  taxes  and  made  valuable 
improvements  thereon,  and  that  said  mistake  was  not  disw)v- 
ered  by  him  until  recently.    The  bill  concludes  with  a  prayer 
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for  reformation  of  the  deed,  so  as  to  give  effect  to  the  intea- 
tion  of  the  parties. 

There  was  a  decree  pro  confesso  as  to  all  the  defendants 
except  E.  F.  Zell,  husband  of  Mrs.  Zell,  who  in  a  separate  an- 
swer admits  the  purchase  by  the  complainant,  but  he  alleges 
that  he  requested  him  to  purchase  a  piece  of  land  for  himself^ 
but  he  did  not  inquire  how  much  land  was  purchased,  and 
did  not  see  the  deed  until  five  years  after  it  had  been  record- 
ed, and  that  he  rested  under  the  same,  and  made  improve- 
ments. Denies  that  it  was  the  understanding  that  only  25 
feet  were  to  be  conveyed  in  trust,  and  he  urges  the  staleness 
of  complainant's  demand.  That  he  has  no  personal  knowl- 
edge of  instructions  to  Donn,  and  does  not  know  when  com- 
plainant discovered  the  mistake. 

No  testimony  was  taken  in  support  of  the  answer,  and  Kirk 
states  in  his  deposition  that  he  employed  Bonn  to  prepare 
the  deed  from  Sweeney,  and  sustains  by  his  own  oath,  and 
that  of  others,  all  the  allegations  in  the  bill  in  respect  to  the 
mistake  in  the  deed,  and  as  to  his  having  been  in  possession 
and  control  of  the  property,  and  paying  taxes  and  making 
improvements  thereon. 

With  regard  to  laches  of  the  complainant  in  filing  his  bill, 
his  testimony  shows  that  he  possessed  and  controlled  the 
property  without  any  claim  being  set  up  by  the  defendants. 
That  the  mistake  was  not  discovered  until  1861,  and  that  he 
left  the  city  at  that  time  and  did  not  return  until  1865,  and 
that  during  his  absence  his  brother-in-law,  the  said  Zell,  at- 
tended to  his  business  as  general  agent ;  and  that  both  Zell 
and  his  wife  knew  of  the  improvements,  and  admitted  Kirk's 
individual  right  to  the  whole  of  the  remaining  78  feet  as  his 
own  separate  property. 

At  the  hearing  in  the  court  below,  the  bill  was  dismissed^ 
and  the  cause  is  here  upon  an  appeal  from  that  decree. 

R,  RoH8  Ferry^  for  complainant,  cited  the  following  author- 
ities to  illustrate  the  doctrine  of  courts  of  equity  in  relation 
to  laches :  2  Story's  Eq.  Juris.,  §  1520  and  note ;  Hillary  vs. 
Waller^  12  Yessey,  jr.,  365 ;  Frevost  vs.  Oratz,  6  Wheaton, 
481 ;  Ulmendorf  vs.  Taylor ^  10  Wheaton,  168 ;  McKnight  vs. 
Taylor^  1  Howard,  161. 
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John  E.  Norris  for  defeDdants. 

Mr.  Justice  MacAethur  delivered  the  opiuiou  of  the 
court: 

From  the  evidence  in  the  cause  we  think  it  is  quite  clear 
that  there  was  a  mistake  in  the  deed  from  Sweeney  to  the 
plain tiif.  We  are  perfectly  satisfied  that  the  agreement  was 
to  convey  only  25  feet  fronting  on  Seventh  street  in  trust  for 
Mrs,  Zell  and  her  children,  and  that  the  remainder  of  the 
premises  was  to  be  conveyed  to  Kirk  in  his  own  right.  By 
the  mistake  the  defendants  would  acquire  a  beneficial  interest 
in  four  times  as  much  land  as  they  were  entitled  to  according 
to  the  understanding  and  agreement  of  the  parties.  The 
jurisdiction  of  a  court  of  equity  to  grant  relief  on  account  of 
mistake  of  facts,  and  to  reform  contracts  in  accordance  with 
the  intent  of  the  parties,  is  an  established  principle,  and  we 
think  the  complainant  has  a  right  to  our  interposition  unless 
he  is  deprived  by  the  lapse  of  time  of  this  title  to  relief.  We 
are  all  of  opinion  that  he  is  not  barred  of  his  remedy,  in  view 
of  the  facts  of  this  cause,  by  reason  of  the  length  of  time  that 
has  elapsed  since  the  execution  of  the  deed.  The  mistake  is 
clearly  made  out  and  was  not  discovered  till  1861,  and  from 
that  period  the  defendant  was  absent  Irom  the  city  till  1865. 
During  his  absence  Zell  had  charge  of  his  business  and 
rendered  accounts  thereof,  including  the  property  in  question, 
on  his  return.  There  is  nothing  like  adverse  possession  pre- 
sented upon  the  proofs,  nor  of  improvements  having  been 
made  by  Zell  on  his  own  account,  except  on  the  25  feet  about 
which  there  is  no  dispute.  Mere  lapse  of  time  is  undoubtedly 
an  equitable  defense,  but  where  the  delay  is  accounted  for 
the  court  will  excuse  it.  There  is  the  most  complete  proof 
in  the  cause  that  no  adverse  interest  has  been  acquired ;  that 
the  party  askmg  relief  has  been  constantly  in  possession 
of  the  property  or  of  the  rents  and  jirofits  thereof,  and  that 
no  one  has  been  injured  or  misled  by  his  ladies.  We  are, 
therefore,  of  opinion  that  the  decision  appealed  from  must  be 
reversed  and  a  decree  made  for  the  reformation  of  the  deed 
as  prayed  for  in  the  bill. 
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WASHINGTO:S^  AND  GEORGETOWN  RAILROAD 
COMPANY    vs.    BOARD    OF   PUBLIC    WORKS. 

BOARD  OP  PUBLIC  WORKS  vs.  WASHINGTON 
AND    GEORGETOWN    RAILROAD    COMPANY. 

In  Equity. 

A  party  may  demand  a  rehearing  as  a  matter  of  right  wherer  four  jnstices 
decide  the  question  in  any  cause  and  the  court  is  equally  divided  in 
opinion.  And  where  the  fifth  judge  takes  no  part  in  the  decision  on 
account  of  being  interested  in  the  question,  the  right  of  the  party  is 
the  same. 

STATEMENT  OF  THE  CASE. 

This  was  a  motion  to  vacate  an  order  allowing  a  re-argu- 
meat  of  the  appeals  in  the  above-entitled  actions.  The  de- 
crees in  the  court  below  were  affirmed  at  the  last  general  term 
by  a  divided  court.  They  were  heard  by  the  five  justices,  but 
when  the  decision  wa«  announced  one  of  the  number  declined 
to  participate  in  the  judgment  on  the  ground  that  he  was 
interested  in  the  question  decided.  The  re-argument  was 
granted  under  the  3d  section  of  the  act  relating  to  this  court, 
approved  July  21, 1870, 16  ^tat.,  161,  which  reads  as  follows  : 

''  Whenever,  at  a  session  of  the  court  in  general  term,  held 
by  four  of  the  justices^  the  court  shall  be  equally  divided  in 
opinion  upon  a  question  involved  in  any  cause  argued  or 
submitted  to  the  court,  such  division  of  opinion  shall  be 
noted  on  the  minutes  of  the  court ;  and  thereupon,  and  in 
four  days  thereafter,  either  party  in  such  cause  may  file  with 
the  clerk  of  the  court  a  motion  in  writing  to  have  such  cause 
reargued  before  the  five  justices;  and  such  re-argument  and 
rehearing  shall  be  had  as  soon  thereafter  as  conveniently  may 
be.'' 

J.  H.  Bradley^  jr.j  and  8,  Phillips^  for  the  railroad  company, 
contended  that— 

The  objection  now  made  to  a  rehearing  is,  that  the  statute 
does  not  provide  for  the  condition  of  the  present  cases. 

They  were  heard  by  the  five  judges  constituting  the  court. 
Judge  Wylie,  one  of  the  number,  excused  himself  in  making 
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up  the  jadgment  of  the  court,  on  the  ground  of  his  having  an 
interest  in  the  question  decided.  If  the  cases  were  ordered 
to  be  re-argued,  the  same  disqualification  would  exclude  his 
participation  In  the  second  judgment. 

As  the  statute  provides  for  a  re-argument  "before  the  five 
justices,"  it  is  self-evident  it  has  no  application  when  the  court 
cannot  be  composed  of  that  number.  Its  object  was  to  give 
a  party  on  a  division  when  the  case  was  heard  by  four  the 
right  to  have  the  case  reheard  when  the  fifth  judge  was  pres- 
ent, but  when  the  fifth  judge  is  a  party  in  interest  this  be- 
comes  impossible,  for  he  cannot  be  legally  present,  and  the 
statute  does  not  legally  apply  to  the  case. 

The  only  object,  then,  that  a  re-argument  under  this  condi- 
tion could  in  any  event  accomplish  would  be  a  change  of  opin- 
ion among  the  four  judges,  but  this  is  not  within  the  iutention 
of  the  statutory  provision. 

We  submit,  therefore,  that  the  finality  of  the  judgment  of 
affirmance  heretofore  rendered  should  remain  undisturbed  by 
the  action  of  this  court,  and  that  the  only  revision  the  party 
is  entitled  to  is  by  the  Supreme  Court  of  the  United  States* 

William  A,  Cook  contra. 

« 

By  the  Court  : 

This  motion  presents  the  point  whether  a  re-argument  caa 
be  granted  under  the  statute  in  a  cause  where  the  four  justices 
who  decided  it  were  equally  divided  in  opinion,  and  the  fifth 
justice,  who  was  also  present  at  the  hearing,  declined  to  take 
part  in  the  decision  of  the  court  on  account  of  being  inter- 
ested in  the  question.  There  is  no  exception  in  the  law,  and 
there  is  nothing  left  to  the  discretion  of  the  court.  The  party 
may  demand  as  a  luatter  of  right  a  re-argument  in  any  cause 
where  a  division  of  opinion  is  noted  in  the  minutes  of  the 
case.  The  incompetency  of  the  fifth  justice  may  be  removed 
by  a  change  of  interest  before  the  cause  is  heard  again,  and 
in  that  event  it  can  be  re-argued  before  all  the  justices,  and 
the  statute  would  then  properly  apply  to  the  case.  Besides, 
it  is  certainly  within  the  discretionary  power  of  the  court  to 
grant  a  rehearing  in  any  case  when  it  seems  desirable.  We 
think  the  order  sought  to  be  vacated  was  properly  entered. 

Motion  denied. 
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JOHN  C.  HARKNESS,  GEORGE  H.  PLANT,  ET  ALS^ 
VS.  THE  DISTRICT  OF  COLUMBIA,  AND  HENRY 
D.  COOKE,  ALEXANDER  R.  SHEPHERD,  JAMES 
A.  MAGRUDER,  SAMUEL  P.  BROWN,  AND  A.  B. 
MULLETT,  MEMBERS  OF  THE  BOARD  OF  PUBLIC 
WORKS  OF  SAID  DISTRICT. 

In  Equity.    No.  2924. 

I.  It  is  DOW  a  well-settled  principle  that  courts  of  equity  will  not  interfere 

by  injunction  to  restrain  the  enforcement  or  collection  of  a  tax,  upon 
a  mere  allegation  that  the  tax  is  illegal  or  void.  This  principle  pro- 
ceeds on  the  ground  that  the  party  asking  relief  has  an  adequate 
remedy  at  law. 

II.  The  chancery  jurisdiction  will  only  interpose  when  the  enforcement  of 

the  tax  would  lead  to  multiplicity  of  suits,  or  produce  irreparable 
injury,  or  where  it  would  throw  a  cloud  upon  the  title  to  real  estate. 

III.  But  where  an  assessment  is  void  upon  the  record  of  the  proceedings 
in  making  it,  there  can  be  no  cloud  upon  title  within  the  equity 
powers  of  this  court,  and  it  is  only  when  the  invalidity  is  to  be  proved 
outride  of  the  record,  that  chancery  will  interpose  its  preventive 
remedies. 

IV.  The  principle  of  law  that  a  purchaser  at  a  tax-sale  must  prove  the 
regularity  of  the  proceedings  from  the  beginning  to  the  time  of  the 
sale,  and  that  all  the  requirements  of  the  statute  have  been  complied 
with,  has  not  been  changed  by  the  act  of  the  legislative  aaaembly  in 
regard  to  the  effect  of  a  tax-deed. 

y.  Individual  tax-payers  whose  property  has  been  separately  assessed 
have  not  that  community  of  interest  which  will  allow  them  to  unite 
in  a  bill  of  complaint  to  restrain  the  collection  of  taxes  alleged  to  be 
illegally  assessed,  on  the  ground  of  preventing  a  multiplicity  of  suits. 

VI.  A  court  of  equity  will  not  interfere  by  injunction  when  the  conse- 
quences which  might  ensue  would  be  little  less  injurious  than  those 
to  be  prevented  by  this  process. 

STATEMENT  OF  THE  CASE. 

The  justice  holding  the  speci'^1  term  in  equity  passed  a  rule 
for  the  defendants  to  show  cause  why  they  should  not  be 
restrained  from  proceeding  to  collect  certain  assessments 
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upon  the  property  of  tbe  complainauts,  for  the  cost  of  jlm- 
proveinenta  upon  New  York  avenue;  and  the  application  has 
been  certified  to  the  general  term,  to  be  heard  in  the  first  in- 
stance. The  complainants  are  nine  in  number,  and  represent 
in  their  bill  that  they  are  all  owners  in  severalty  of  lots  of 
ground  fronting  upon  New  York  avenue,  between  Ninth  street 
west  and  Fifteenth  street  west,  in  the  city  of  Washington, 
and  that  numerous  other  persons  to  them  unknown  are  also 
owners  in  like  manner  of  lots  fronting  upon  said  avenue,  on 
behalf  of  all  of  whom,  as  well  as  of  themselves,  they  bring 
this  suit.  The  bill  also  alleges  that  all  the  defendants,  except 
the  District  of  Columbia,  are  members  of  the  board  of  public 
works  of  said  District;  and  that  on  the  30th  day  of  August, 
1872,  and  subsequently  thereto,  they  caused  to  be  served 
upon  each  of  the  complainants  a  written  notice  in  substance 
and  to  the  eifect  following,  viz :  That  his  ground  fronting 
upon  New  York  avenue,  between  the  streets  aforesaid,  has 
been  assessed  for  special  improvements  at  the  rate  of 
$10.24y®jf^  I)er  front  foot,  for  "  carriageway  and  footway,"  and 
that  if  any  person  so  notified  as  aforesaid  shall  neglect  or  re- 
fuse to  pay  the  amount  so  assessed  against  his  or  her  prop- 
erty as  aforesaid  after  the  expiration  of  thirty  days,  (from 
the  service  of  said  notice,)  the  said  board  of  public  works 
will  immediately  thereafter  issue  certificates  of  indebtedness 
against  the  property  so  assessed,  which  certificates  shall  bear 
interest  until  paid  at  the  rate  of  ten  per  cent,  per  annum  ; 
and  until  paid,  the  assessment  and  certificate  shall  remain, 
and  be,  a  lien  upon  the  property  on  or  against  which  they 
shall  have  been  issued ;  and  if  the  said  assessment  shall  not 
be  paid  within  one  year  the  said  board  shall,  upon  the  appli- 
cation of  the  holder  of  the  certificate  of  indebtedness,  proceed 
to  sell  the  property  against  which  the  certificate  and  assess- 
ment exists,  or  so  much  thereof  as  may  be  necessary  to  pay 
said  assessment :  Provided,  Thattheownerof  said  real  estate 
shall  have  the  right  to  redeem  the  property  so  sold,  by  i)ay- 
ing  the  amount  of  the  purchase-money,  and  twenty  per  centum 
(per  annum)  thereon,  within  two  years  from  the  date  of  sale. 
The  power  of  the  board  of  public  works  with  regard  to 
assessments  is  conferred  by  the  37th  section  of  the  act  of 
Congress  approved  February  21,  1871,  entitled  "  An  act  to 
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provide  a  govern ruent  for  the  District  of  Colnnibia,"  which 
provides  that  "  there  shall  be  in  the  District  of  Columbia  a 
board  of  public  works,  to  consist  of  the  governor,  who  shall 
be  president  of  said  board  ;  four  persons  to  be  appointed  by 
the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  one  of  whom  shall  be  a  civil  en- 
gineer, &c.  They  shall  hold  their  office  for  the  term  of  four 
years.  The  board  of  public  works  shall  have  entire  control 
of,  and  make  all  regulations  which  they  shall  deem  necessary 
for  keeping  in  repair,  the  streets,  avenues,  alleys,  and  sewers 
of  the  city,  and  all  other  works  which  may  be  intrusted  to 
their  charge  by  the  legislative  assembly  or  Congress.  They 
shall  disburse,  upon  their  warrant,  all  moneys  appropriated 
by  the  United  States  for  the  District  of  Columbia,  or  col- 
lected from  property-holders  in  pursuance  of  law,  for  the 
improvement  of  streets,  avenues,  alleys,  sewers,  roads,  and 
bridges ;  and  shall  assess,  in  such  manner  as  shall  be  pre- 
scribed by  law,  upon  the  property  adjoining,  and  to  be  speci- 
ally benefited  by  the  improvements  authorized  by  law  and 
made  by  them,  a  reasonable  proportion  of  the  cost  of  the 
improvement,  not  exceeding  one-third  of  such  cost,  which 
sum  shall  be  collected  as  all  other  taxes  are  collected." 

On  the  10th  of  August,  1871,  the  legislative  assembly  of 
the  District  passed  an  act  prescribing  the  mode  of  assess- 
ments for  special  improvements,  and  providing  for  the  col- 
lection of  the  same.    The  3d  section  of  that  act  is  as  follows  : 

"  That  if  any  person  or  persons,  notified  as  aforesaid,  shall 
neglect  or  refuse  to  pay  the  amount  assessed  against  his  or 
their  property,  as  aforesaid,  after  the  expiration  of  thirty 
days,  the  said  board  of  public  works  shall  immediately  there- 
after issue  certificates  of  indebtedness  against  the  property 
assessed,  as  aforesaid,  which  certificates  shall  bear  interest 
until  paid  at  the  rate  of  ten  per  centum  per  annum ;  and 
until  paid,  the  assessment  and  certificate  shall  remain  and 
be  a  lien  upon  the  property  on  or  against  which  they  shall 
have  been  issued ;  and  if  the  said  assessment  shall  not  be 
paid  within  one  year,  the  said  board  shall,  upon  the  applica- 
tion of  the  holder  of  the  certificate  of  indebtedness,  proceed 
to  sell  the  property  against  which  the  assessment  and  the 
certificate  exists,  or  so  much  thereof  as  may  be  necessary  to 
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pay  said  assessment,  such  sales  to  be  first  daly  advertised 
daily,  for  three  successive  weeks,  in  the  regular  issue  of  some 
newspaper  published  in  the  District  of  Columbia,  and  to  be 
made  by  said  board  at  public  auction  to  the  highest  bidder ; 
and  a  deed  shall  be  given  by  the  governor,  countersigned  by 
the  secretary  of  the  District  of  Columbia,  which  deed  shall 
be  deemed  and  held  to  be  a  good  and  perfect  title  to  any 
property  bought  at  any  such  sale  hereby  authorized :  Pro- 
vided,^ That  the  owner  of  such  real  estate  shall  have  the  right 
to  redeem  the  property  so  sold,  by  paying  the  amount  of  the 
purchase-money  and  twenty  per  centum  (per  annum)  thereon 
within  two  years  from  the  date  of  sale." 

The  bill  then  avers  several  matters  affecting  the  regularity 
and  validity  of  said  assessment, to  wit:  That  the  contracts 
made  by  'said  board  of  public  works  were  at  a  cost  of  more 
than  double  the  amount  appropriat<)d  for  the  improvement  of 
said  avenue ;  that  such  contracts  were  not  authorized  by  law^ 
and  that  the  board  had  no  lawful  power  to  assess  any  portion 
of  such  cost  on  the  private  property  of  the  complainants,  and 
of  others  adjoining  thereto ;  and  that  the  cost  of  improve- 
ments in  street-crossings  and  in  front  of  church  property  and 
Government  reservations  have  been  illegally  assessed  upon 
their  lots,  although  the  same  are  properly  chargeable  to  the 
general  fund,  and  other  items  of  expense  are  charged  in  the 
same  illegal  manner ;  that  said  assessments  have  been  made 
upon  said  lots  by  the  front  foot  and  not  by  the  value  of  the 
property  fronting  on  said  improvement,  to  the  great  detriment 
of  the  complainants.  There  are  several  other  matters  set  up 
in  the  bill,  but  enough  has  been  stated  to  indicate  the  nature 
of  the  objections  upon  which  complainants  rely  for  relief. 

, The*  13th  and  l^th  paragraphs  of  the  bill  are  given  in 
full  : 

"And  your  orators  believe  and  charge  that  certificates  of 
indebtedness  have  already  been  prepared  by  said  board  and 
will  be  issued  at  the  expiration  of  thirty  days  from  the  serv- 
ice of  the  notices  aforesaid;  that  said  certificates  are  on 
their  face  negotiable,  beiug  payable  to  order,  and  that  it  ift 
the  design  of  the  said  board  to  negotiate  the  same  and  to 
collect  the  proceeds  thereof;  and  they  are  advised,  and  charge^ 
that  the  said  board  being  invested  by  said  act  of  Congress 
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with  general  power  to  make  assessments,  and  by  said  act  of 
the  legislative  assembly  with  general  power  to  issue  certifi. 
•cates  of  indebtedness,  and  the  said  assessments  and  certifi- 
cates being  apparently  valid  on  their  face,  as  your  orators 
aver  they  are,  the  said  certificates  issued  under  color  of  law 
will  operate  to  throw  a  cloud  upon  the  titles  of  your  orators ; 
and^  that  the  said  board  undertaking  by  said  certificates  to 
bind  the  property  of  your  orators  in  the  amounts  of  said 
assessments,  and  the  issue  of  said  certificates  being  made  a 
lien  upon  said  property  by  the  aforesaid  act  approved  August 
10, 1871,  as  your  orators  aver  they  are,  and  said  undertaking 
having  been  notified  to  your  orators,  the  equities  of  your  ora* 
tors  would  be  impaired  if  they  failed  to  resist  the  pretensions 
of  said  board,  and,  apparently  indifierent  to  or  acquiescing  in 
said  pretensions,  allowed  said  certificates  to  issue  and  pass 
into  the  hands  of  innocent  holders.  And  your  orators  pray 
that  said  board  of  public  works  may  file  with  this  court  a 
copy  of  the  certificates  intended  to  be  issued. 

'*  14th.  And  your  orators  further  show  that  they  are  advised 
that,  being  the  owners  of  property  fronting  on  New  York 
avenue,  between  said  Ninth  and  Fifteenth  streets,  they  have 
a  common  interest,  although  their  estates  are  separate,  in  re- 
sisting the  pretensions  of  the  board  to  make  said  assessment 
and  issue  said  certificates,' and  are  entitled  to  unite  in  a  bill 
of  peace  whereby  said  pretensions  may  be  determined,  and  a 
multiplicity  of  suits  and  costly  and  vexatious  litigation  pre- 
vented.'' 

The  prayer  of  the  bill  is,  that  the  said  assessments  may  be 
decreed  to  be  without  authority'  of  law  and  void,  and  that 
the  said  board  of  public  works  may  be  enjoined  and  prohib- 
ited from  proceeding  to  collect  the  said  assessments,  and  from 
issuing  certificates  of  indebtedness  under  or  in  pursuance 
thereof;  and  that  if  the  said  property  be,  in  the  judgment  of 
the  court,  chargeable  with  any  portion  of  the  amounts  charged 
in  said  assessments,  then  that  said  portion  may  be  ascertained 
in  such  manner  as  to  the  court  shall  appear  right,  and  that 
upon  payment  thereof  the  said  property  may  be  decreed  to 
be  discharged  from  any  further  claim  on  account  of  said  as- 
sessment. 

The  board  of  public  works  interposed  an  answer  denying 
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the  material  allegations  of  the  bill.  Two  demurrers  were 
also  filed,  one  by  the  board  to  particular  portions  of  the  bill, 
and  the  other  by  H.  D.  Cooke  to  the  equity  of  the  bill ;  but  it 
will  be  unnecessary  to  state  them  any  further,  as  the  motion 
was  decided  with  reference  to  the  jurisdiction  of  the  court 
upon  the  case  made  by  the  bill  itself. 

J.  J.  Coomh8^  W.  6\  Coj,  Appleby  cfc  Edmonston,  and  W,  D. 
Davidge^  for  complainants. 

Samuel  PhilipSj  8.  R.  Bondj  A.  G.  Riddle,  Enoch  Tottertj  and 
N.  Wilson  for  defendants : 

Mr.  Justice  ^fACARTHUR  delivered  the  opinion  of  the 
court : 

This  is  an  order  to  show  cause  why  a  preliminary  injunc- 
tion should  not  be  allowed  prohibiting  the  board  of  public 
works  from  issuing  certificates  of  indebtedness  against  the 
several  lots  of  ground  belonging  to  the  complainants  and 
others,  fronting  and  abutting  upon  Kew  York  avenue,  be- 
tween Ninth  and  Fifteenth  streets,  in  this  city. 

By  the  act  of  the  legislative  assembly,  approved  August 
10,  1871,  it  is  provided  that  whenever  any  improvements 
shall  be  completed,  a  statement  of  the  cost  thereof  shall  be 
made  by  the  board  and  filed  in  their  office,  and  an  assessment 
based  upon  such  statement  shall  be  made  and  collected  by 
said  board  in  the  same  manner  as  other  taxes  are  authorized 
to  be  collected;  that  if  such  assessment  shall  not  be  paid  at 
the  expiration  of  thirty  days  after  notice,  the  board  is  author- 
ized to  issue  interest-bearing  certificates  of  indebtedness 
against  the  property  assessed  as  aforesaid,  which  assessment 
and  certificate  shall  be  a  lien  upon  said  property. 

The  complainants  set  forth  that  they  are  the  owners  in 
severalty  of  lots  of  ground  fronting  and  abutting  upon  New 
York  avenue,  between  Ninth  and  Fifteenth  streets  we^st,  and 
that  other  persons  are  also  owners  in  like  manner  of  lots  ui>on 
said  avenue,  between  said  streets,  on  behalf  of  whom,  as  well 
as  of  themselves,  this  suit  is  brought.  The  complainant  also 
shows  that  an  assessment  has  been  made  by  the  board  of 
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public  works  upon  the  several  lots  so  owned  by  the  plaint- 
ifif,  based  upon  a  statement  of  the  cost  of  improving  said 
avenue  between  the  streets  aforesaid ;  that  plaintiffs  have 
not  paid  said  assessment,  and  that  certificates  of  indebted- 
ness have  been  prepared  by  the  board  and  will  be  issued,  and 
that  it  is  the  design  of  said  board  to  negotiate  the  same  and 
collect  the  proceeds  thereof,  and  they  say  they  are  advised 
that  the  assessments  and  certificates  being  apparently  valid 
upon  their  face,  will  operate  to  throw  a  cloud  upon  the  titles 
of  the  plaintiffs. 

There  are  several  allegations  respecting  the  illegality  of 
the  assessment,  the  most  prominent  being  that  there  was  no 
law  authorizing  the  improvement  as  it  was  made,  and  no 
valid  law  authorizing  the  assessment  by  the  board.  The 
final  prayer  of  the  bill  is  for  a  decree  setting  aside  such  as- 
sessment; but  the  present  application  is  for  a  preliminary 
injunction  to  restrain  the  threatened  action  of  the  board  as 
to  issuing  the  certificates  of  indebtedness  against  the  lots. 

It  is  now  a  well-settled  principle  that  courts  of  equity  will 
not  interfere  by  injunction  to  restrain  the  enforcement  or  col- 
lection of  a  tax  upon  a  mere  allegation  that  it  is  illegal  or 
void.  This  rule,  as  applicable  to  taxation,  is  now  so  familiar 
and  well-established  as  not  to  need  the  citation  of  authority, 
and  it  proceeds  upon  the  ground  that  in  all  such  cases  the 
party  injured  has  an  adequate  remedy  at  law.  If  the  tax  be 
unauthorized,  or  if  the  persons  making  the  assessment  pro- 
ceed without  authority  of  law,  then  most  certainly  there  is  an 
adequate  remedy  without  the  interposition  of  a  court  of 
equity*  This  doctrine  is  folly  expounded  by  the  Supreme 
Court  in  the  case  of  Uwing  vs.  The  Ci  ty  of  Saint  LouUj  5  Wal- 
lace, 412,  where  the  syllabus  reads  as  follows : 

<^  With  the  proceedings  and  determinations  of  inferior 
boards  or  tribunals  of  special  jurisdiction  courts  of  equity 
will  not  interfere,  unless  it  should  become  necessary  to  pre- 
vent a  multiplicity  of  suits  or  irreparable  injury,  or  unless 
the  proceeding  sought  to  be  annulled  or  corrected  is  valid 
upon  its  face,  and  the  alleged  invalidity  consists  in  matters 
to  be  established  by  intrinsic  evidence.  In  other  cases  the 
review  and  correction  of  the  proceedings  must  be  obtained 
by  the  writ  of  certiorari.    Therefore,  to  a  bill  filed  to  enjoin 
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the  enforcement  of  jadgments  rendered  against  the  complain- 
ant by  the  mayor  of  Saint  Louis  for  the  amount  of  alleged 
benefit  to  his  property  from  the  opening  of  a  street  in  that 
city,  and  setting  forth  as  grounds  of  relief  want  of  authority 
in  the  mayor,  and  various  defects  and  irregularities  in  the 
proceedings,  a  demurrer  on  the  ground  that  a  court  of  equity 
had  no  jurisdiction  of  the  matter,  and  that  the  complainant 
had  a  plain,  adequate,  and  complete  remedy  at  law,  was  sus- 
tained.^ 

Nor  do  I  understand  the  counsel  on  either  side  to  contro- 
vert the  genial  principle.  In  the  much-cited  case  of  Daw 
vs.  The  City  of  Chicago^  11  Wallace,  108,  the  Supreme  Court 
again  sustain  and  apply  the  same  rule,  but  stating  more 
clearly  the  equitable  considerations  which  would  justify  an 
apparent  departure  from  it.    They  say : 

'^Assuming  the  tax  to  be  illegal  and  void,  we  do  not  think 
any  ground  is  presented  by  the  bill,  justifying  the  interposi- 
tion of  a  court  of  equity  to  enjoin  its  collection.  The  illegal- 
ity of  the  tax  and  the  threatened  sale  of  the  shares  for  its 
payment  constitute  of  themselves  alone  no  ground  for  such 
interposition.  There  must  be  some  spedal  circumstances 
attending  a  threatened  injury  of  this  l^ind,  distinguishing  it 
from  a  common  trespass,  and  bringing  the  case  under  some 
recognized  head  of  equity  jurisdiction  before  the  preventive 
remedy  of  injunction  can  be  invoked.  *  ^  *  It  must 
appear  that  the  enfbrcement  of  the  tax  would  lead  to  a  multi- 
plicity of  suits,  or  produce  irreparable  injury,  or,  where  the 
property  is  real  estate,  throw  a  cloud  upon  the  title  of  the 
complainant,  before  the  *  aid  of  a  court  of  equity  can  be  in- 
voked. In  the  cases  where  equity  has  interfered,  in  the 
absence  of  these  cireumstances  it  will  be  found,  npon  exam- 
ination, that  the  question  of  Jurisdiction  was  no^  raised,  or 
was  waived." 

'  The  limitations  of  the  rul^  which  ^diides  the  action  of  a 
court  of  equity  in  all  cases  of  tax  procee4iBg8  are  here  suffi- 
ciently explained.  According  to  which,  t^e  chanoery  juris- 
diction will  only  interpose  when  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits,  or  produce  irreparable 
injury,  or,  where  the  property  is  real  estate,  throw  a  cloud 
upon  the  title  of  the  plaintifi;s.    It  is  argued  that  the  bill  in- 


1873.]  Supreme  Court,  D.  C.  129 


Harkness  et  al.  ts.  Board  of  Public  Works. 


this  case  falls  under  two  of  these  heads  of  equity,  viz,  that 
it  prevents  multiplicity  of  suits  and  also  a  threatened  cloud 
upon  the  title  to  real  estate.  Probably  the  averments  of  the 
bill  in  this  respect  would  be  sufficient  to  lay  a  foundation  for 
equitable  relief  if  they  can  be  actually  applied  to  the  circum- 
stances of  this  case. 

The  decisions  which  establish  the  doctrine  that  a  court  of 
equity  will  not  enjoin  the  collection  of  ta»ses  erroneously  as- 
sessed, where  the  injured  party  can  have  adequate  redress 
at  laW;  generally  declare  that  a  void  tax  is  no  tax,  and  there- 
fore constitutes  neither  a  lien  nor  a  cloud  upon  the  title  to 
real  estate.  For  example,  in  the  case  of  Hayward  vs.  City  of 
Buffalo^  14  N.  Y.,  537,  the  court  of  appeals  say,  "  It  is  true 
that  such  an  assessment  and  tax  is  a  lien  upon  real  estate, 
and  as  such  has  preference  over  prior  mortgages  and  pay- 
ments. •  •  «  This,  of  course,  means  a  legal  assessment. 
But  an  assessment  made  by  a  board  or  body  having  no  power 
to  make  it  is  a  nullity  and  no  lien  upon  property.  Itis  claimed, 
Lowever,  that  such  an  assessment  is  an  apparent  lien,  and 
should  be  removed  as  a  cloud,  for  the  reason  that  it  is  invalid. 
But  the  power  of  municipal  and  other  inferior  officers  or 
bodies  to  make  assessments  is  in  the  law,  and  is  as  apparent 
as  the  act  of  assessment,  and  if  the  assessment  is  without  au- 
thority it  is  not  even  an  apparent  lien.  If,  however,  such  an 
assessment  is  to  be  regarded  as  an  apparent  lien,  it  does  not 
follow  that  it  is  a  cloud  within  the  cognizance  of  a  court  of 
equity." 

In  that  case  the  assessment  was  for  the  expenses  of  the  pur- 
chase of  a  lot  and  the  building  of  a  school-house  thereon,  which 
were  assessed  by  the  board  of  assessors  upoja.the  taxable  prop- 
erty of  the  District,  and,  therefore,  directly  covers  the  ques- 
tion of  a  cloud  upoi^  title  to  real  estate.  This  is  the  decision 
referred  to  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Dow  vs.  City  of  ChiaigOj  as  stating,  correctly  the 
grounds  of  equity  jurisdiction.  Indeed,  the  doctrine  derived 
from  a  review  of  the  various,  authorities  is,  thfit  a  cloud  upou 
title  growing  out  of  pjpceedings  for  the  pollection  of  tiaxes 
can  only  exist  in  suck  jaret  instances  as  whepe-  the  irregular- 
ity complained  of  does  not  appear  upon  the  face  of  the  rec- 
ord, and  where  it  can  only  be  established  by  outside  testi- 
9  D  c 
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mooy.  In  Ward  vs.  Dewey j  16  N.  Y.^  519,  the  ooart  remarked, 
<^  When  the  claim  appears  valid  upon  the  face  of  the  record, 
and  the  defect  can  only  be  made  to  appear  by  extrinsic  evi* 
dence,  particularly  if  that  evidence  depends  upon  oral  testi- 
mony, it  presents  a  case  for  invoking  the  aid  of  a  court  of 
equity  to  remove  it  as  a  cloud  upon  the  title."  We  think  this 
is  the  settled  doctrine  of  the  cases,  and  in  accordance  with  it 
we  hold  that  where  an  assessment  is  void  upon  the  record 
there  can  be  no  cloud  upon  title  within  the  equity  powers  of 
this  court  ^  and  that  it  is  only  when  the  invalidity  is  to  be 
proved  by  other  means  that  chancery  will  interpose  its  pre- 
ventive remedies. 

In  the  case  now  before  us,  all  the  material  facts  are  matters 
of  record  or  matters  of  public  law.  Whether  there  was  any 
law  authorizing  the  improvement,  or  any  valid  law  authoriz- 
ing the  assessment,  are  matters  of  record  and  are  as  public  as 
the  assessment  itself.  They  would  all  come  up  upon  a  writ 
of  oertioraru  No  extrinsic  evidence  would  be  required,  and 
in  fact  none  was  needed  on  the  argument  of  this  motion. 

I  am  aware  that  the  UU  contains  the  following  allegation : 
^^And  they  are  advised  and  charge  that  the  said  board  being 
invested  by  said  act  of  Congress  with  general  power  to  make 
assessments,  and  by  said  act  of  the  legislative  assembly  with 
general  power  to  issue  certificates  of  indebtedness,  and  the 
said  certificates  and  assessments  being  apparently  valid  upon 
their  face,  as  your  orators  aver  they  are,  the  said  certificates 
issued  under  color  of  law  will  operate  to  throw  a  clond  upon 
the  title  of  your  orators.'^  But  these  averments  cannot  enlarge 
the  operation  of  the  statute  which  confers  a  special  power 
upon  the  board  to  issue  certificates  of  indebtedness  to  defray 
the  expense  of  special  improvements  only,  nor  can  they  alter 
the  legal  effect  of  an  assessment  not  authorized  by  law,  or 
confer  jurisdiction  on  a  court  of  chancery  by  a  mere  admis- 
sion in  order  to  remove  a  cloud  upon  title  which  can  have  no 
existence. 

We  are  also  asked  to  restrain  an  attempt  to  issue  these  cer- 
tificates, for  the  reason  that  if  the  property  upon  which  the 
assessment  is  made  be  sold  for  the  non-payment  thereof,  as 
provided  for  in  said  act  of  assembly,  the  deed  would  be  con- 
clusive evidence  of  title.    The  language  of  the  act  in  this  re- 
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spect  is  as  follows :  '<  Which  deed  shall  be  deemed  and  held 
to  be  a  good  and  perfect  title  to  any  property  bought  at  any 
sale  hereby  authorized."  It  is  contended  that  a  tax-deed  un- 
der this  provision  would  be  conclusive  that  all  the  require- 
ments of  the  law  had  been  complied  with,  and  that  in  such 
case  the  complainants  have  no  other  remedy.  Even  if  the 
deed  had  this  efifect,  the  complainants  would  have  the  right 
of  certiorari,  and  of  recovering  back  the  amount  of  their  as- 
sessment, if  paid  under  protest.  It  has  been  repeatedly  de- 
cided that  the  tax-payer  is  entitled  to  both  of  these  remedies 
at  law.  But  we  are  not  inclined  to  adopt  this  construction  of 
the  statute.  It  is  a  familiar  principle  of  law  that  a  purchaser 
at  a  tax-sale  must  prove  the  regularity  of  the  proceedings 
from  the  beginning  to  the  time  of  the  sale.  He  must  prove 
that  all  therequirementsof  the  law  have  been  complied  with  ; 
and  we  are  inclined  to  the  opinion  that  the  assembly  only 
meant  to  declare  the  title  perfect  when  the  proceedings  had 
been  in  accordance  with  the  statute.  In  many  of  the  States 
a  tax-deed  has  been  made  presumptive  evidence  of  regular- 
ity, thus  changing  the  burden  of  proof  from  the  claimant 
under  such  a  deed  to  the  owner  of  the  land ;  but  I  am  not 
aware  that  it  has  been  made  conclusive  evidence  of  all  the 
facts  necessary  in  assessing  or  taxing  lands  anywhere.  And 
certainly  we  ought  to  require  clearer  language  than  that  em- 
ployed in  this  statute  to  work  a  change  so  radical.  Upon  the 
whole  we  are  of  opinion  that,  upon  the  showing  of  the  bill, 
we  cannot  interpose  upon  the  ground  of  a  threatened  cloud 
upon  title. 

The  jurisdiction  of  this  court  is  also  invoked  on  the  ground 
of  multiplicity  of  suits.  There  is  undoubtedly  such  a  ground 
of  equitable  relief,  although  it  is  somewhat  difficult  in  appli- 
cation. One  rule  respecting  it  is,  however,  quite  clear ;  and 
that  is,  that  it  cannot  be  applied  where  the  cause  of  action  is 
perfect  in  each  individual  tax-payer.  The  reason  for  a  suit 
being  brought  in  the  name  of  one  or  more  in  behalf  of  all  is 
that  where  a  large  number  of  persons  have  a  common  interest 
in  the  subject-matter  of  litigation,  a  court  of  equity  will  ad- 
minister relief,  so  as  to  prevent  multiplied  and  useless  litiga- 
tion. Mr.  Justice  Story,  in  his  Equity  Pleadings,  at  sections 
541,  542,  543,  cites  several  instances  of  this  kind.    But  if  an 
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action  to  restraiu  prooeediDgs  for  raising  taxes  can  be  main- 
tained at  all,  then  the  canse  of  action  is  distinct  and  perfect 
in  each  separate  lot-owner,  and  there  is  not  the  slightest  dan- 
ger of  his  being  harassed  by  numerous  snits,  for  his  rights 
can  be  amply  settled  in  one  suit  alone.  This  point  has  been 
the  subject  of  express  adjudication.  In  the  case  of  Dodd  vs. 
City  of  Hartford^  25  Oonn.,  232,  a  bill  was  filed  in  chancery 
by  several  tax-payers,  in  behalf  of  themselves  and  others,  to 
restrain  the  collection  of  a  tax  for  the  construction  of  a  sewer, 
on  the  ground  that  said  tax  was  illegal  and  void.  The  court 
say : 

^^  The  claim  most  pressed  by  the  petitioners  is,  that  the 
court  ought  to  entertain  jurisdiction  in  order  to  prevent  mul* 
tiplicity  of  suits.  But  no  one  of  these  i>etitioners  has  any  in- 
terest in  the  suit  which  another  of  them  may  be  called  to 
institute;  they  cannot  individually  complain  that  others  are 
compelled  to  sue,  for  they  have  no  share  in  the  expense  or 
vexation  of  each  other's  suits.  The  multiplicity  of  suits  which 
the  petition  seeks  to  avoid  does  not  affect  injuriously  any  one 
of  the  petitioners.  No  one  of  them  has  occasion  to  expect 
any  such  multiplicity  affecting  himself;  one  suit  is  rJl  that 
any  one  of  them  has  to  fear,  and  the  object  of  this  bill  woald 
seem  to  be  to  relieve  these  parties,  severally,  from  that  one 
suit,  and  to  consolidate  the  apprehended  litigation.  In  other 
words,  to  enforce  a  consolidation  rule  by  means  of  the  extra- 
ordinary powers  of  a  court  of  chancery." 

In  Sheldon  et  als.  vs.  Center  ScJiool  Bintricty  2o  Conn.,  228, 
a  bill  in  chancery  was  filed  by  thirty-nine  tax-payers,  asking 
an  injunction  agaiust  the  collection  of  a  tax,  and  the  same 
question  was  decided  in  the  same  way. 

The  reports  of  the  supreme  court  of  Wisconsin  contain  two 
recent  cases  in  which  it  is  held  that  separate  lot-owners  can- 
not unite  in  an  action  to  restrain  the  collection  of  taxes  al- 
leged to  be  illegally  assessed  upon  lots  owned  by  them  in 
severalty,  as  each  is  entitled  to  his  own  suit.  Barnes  et  ah 
vs.  The  City  ofBeloitj  19  Wis.,  93;  Newcomh  vs.IIorton  etoL, 
18  Wis.,  566. 

The  case  of  Cutting  et  al.  vs.  Gilbert  et  aL,  5  Blatchford, 
259,  has  recently  been  frequently  referred  to  in  this  court 
until  it  is  familiar  to  us  all.    It  was  a  bill  in  equity  filed  by 
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six  firms  of  the  city  of  New  York,  who  were  licensed  and 
doing  basiness  as  bankers  and  brokers  nnder  the  internal- 
revenue  act.  One  of  the  questions  was  whether  they  could 
unite  in  a  bill  of  peace  to  enjoiu  the  assessing  and  collecting 
of  a  tax  with  which  they  claimed  they  were  not  chargeaUe, 
according  to  the  provisions  of  that  act.  Mr.  Justice  Kelson, 
who  decided  it,  reasons  at  large  upon  this  aspect  of  the  case, 
and  finally  closes  that  part  of  it  by  observing,  '<  To  allow 
them  to  be  made  parties  to  the  suit  would  confound  the  estab* 
lished  order  of  judicial  proceedings,  and  lead  to  endless  per- 
plexity and  confusion.  I  am  satisfied,  therefore,  that  this 
bill  cannot  be  sustained  on  account  of  the  joinder  of  improper 
plaintiflFs." 

In  the  case  of  Dow  vs.  City  of  Chicago^  already  mentioned, 
although  the  Supreme  Court  say  that  equity  will  interfere  to 
prevent  multiplicity  of  suits,  yet,  speaking  of  the  plaintiff  in 
that  case,  they  declare,  "  Nor  would  he  have  been  compelled 
to  resort  to  a  multiplicity  of  suits  to  determine  his  rights. 
His  entire  claim  might  have  been  embraced  in  a  single 
action."  It  appears  to  me  that  these  authorities  and  the 
reasons  on  which  they  are  founded  show  conclusively  that 
individual  tax-payers  whose  property  has  been  separately 
assessed  have  not  that  community  of  interest  which  will 
allow  them  to  unite  in  a  bill  of  complaint  on  the  ground  of 
preventing  a  multiplicity  of  suits,  however  illegal  the  assess- 
ment may  be.  But  each  must  stand  upon  his  own  right  and 
maintain  his  action  according  to  the  principles  of  the  common 
law  in  his  own  name.  It  therefore  becomes  unnecessary  to 
examine  the  decided  cases  that  are  supposed  to  be  analogous, 
for  they  have  no  application  to  these  lot-owners. 

A  court  of  equity  will  not  interfere  by  injunction  where  the 
consequences  which  might  ensue  would  be  little  less  inju . 
rious  than  those  to  be  prevented  by  this  process. 

It  rests  in  the  sound  discretion  of  the  court,  and  it  will 
grantinjunction  with  the  greatest  reluctance  to  restrain  a  man 
in  the  exercise  of  his  trade,  or  to  stay  the  operations  of  man- 
ufacturing establishments  or  other  private  institutions  of 
large  business  relations.  In  the  leading  cases  where  the  at- 
tempt has  been  made  to  enjoin  taxing-officers,  the  courts  have 
declared  that  there  are  reasons  of  public  justice  and  policy- 
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why  a  court  of  chancery  should  not  interfere  to  suspend  the 
collection  of  public  revenue,  unless  in  exceptional  cases. 
These  declarations  have  nearly  all  been  made  in  cases  of  spe- 
cial assessments,  and  are  founded  upon  the  necessity  of  a 
speedy  collection  of  the  taxes  as  the  means  of  carrying  on  gov- 
ernment. These  considerations  have  deterred  courts  of 
equity  from  subjecting  the  collection  of  the  public  revenue  to 
the  hazard  and  delay  of  protracted  chancery  litigation  ;  to 
say  the  very  least,  there  would  certainly  be  greater  danger 
in  allowing  injunctions  under  such  circumstances  than  in  re- 
fusing them,  especially  when  the  lot-owner  has  adequate  rem- 
edy at  law. 

I  have  not  considered  this  case  with  reference  to  the  de- 
murrer or  answers,  but  simply  upon  the  showing  of  the  bill. 
Doubtless,  the  views  already  expressed  would  be  decisive  of 
the  former.  This  is  not  a  hearing,  however,  which  can  be  fol- 
lowed by  a  judgment  final.  The  order  to  be  made  is  interloc- 
utory. Nor  have  I  examined  the  alleged  legality  or  illegal- 
ity of  the  assessment.  But  finding  we  have  not  jurisdiction 
of  the  action,  the  order  to  show  cause  must  be  dissolved  and 
the  injunction  asked  for  denied. 

Mr.  Justice  Wylie  stated  his  opinion  to  be  that — 

There  was  an  improper  joinder  of  plaintiffs,  and  for  that 
reason  concurred  in  the  judgment  of  the  court ;  but  he  was 
also  of  opinion  that  upon  the  facts  set  forth  in  the  bill  of 
complaint  it  could  be  maintained  by  a  separate  lot-owner  in 
his  own  name. 


Mr.  Justice  Olin  did  not  sit  in  the  case. 
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THE  SITBEIUE  COURT  OF  THE  DISTRICT  OF  COLUMBIA^ 

AT  SEPTEMBER  GENERAL  TERM,  1873. 


PATRICK   HOGAN    AND    OTHERS   VS.   ELIZABETH 

KURTZ. 

At  Law.— No.  7156. 

L  Where  a  widow  remains  in  oconpation  of  the  family  reaidenoe  for  a 
period  of  forty  years  after  the  death  of  her  hnsband,  under  a  claim 
of  ownership,  an  adverse  possession  arises  which  will  bar  an  action 
of  ejectment  by  the  heirs  of  the  hasband. 

II.  The  knowledge  of  the  heirs  of  the  exclusive  character  in  which  she 

holds,  may  be  presumed  from  such  continuous  possession  when  com- 
bined with  other  circumstances. 

III.  An  ejectment  instituted  thirty  years  before  the  present  action  by 
the  ancestor  and  grantors  of  the  present  plaintiffs,  which  was  resisted 
and  defeated  by  the  widow,  is  a  sufficient  proof  that  the  heirs  of  the 
husband  knew  she  was  not  holding  the  premises  in  subordination  to 
their  rights. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  for  the  recovery  of  real  property 
consisting  of  part  of  lot  17,  in  square  377,  in  the  city  of 
Washington.  Thady  Hogan  purchased  these  premises  from 
the  United  States  in  the  month  of  February,  1803,  and 
occupied  the  same  as  a  family  residence  until  the  time  of 
his  death  in  1828  or  1829.  He  never  had  any  children,  and 
had  no  kindred  except  some  nephews  and  nieces  who  were 
natives  of  and  resided  in  Ireland.  His  widow  continued  to 
occupy  the  premises  until  her  death,  which  happened  in 
October,  1869.  In  the  year  1832  she  married  James  Moore, 
who  died  in  1848,  during  which  period  she  rented  the  house 
and  lot,  and  on  his  death  returned  to  and  continued  to  pos- 
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sess  them  until  her  decease,  in  1869,  as  already  mentioned. 
By  her  last  will  she  devised  said  property  to  her  sister,  the 
defendant  in  this  action,  who  has  ever  since  snch  death  used 
and  controlled  it  as  her  own. 

The  plaintiffs,  in  order  to  establish  their  title,  proved  that 
Thomas  Hogan,  one  of  the  nephews  of  said  Thady  Hogan, 
emigrated  to  the  United  States  in  1847,  and  afterward 
became  a  naturalized  citizen  thereof,  and  his  death  took 
place  in  August,  1861,  and  the  plaintiffs  are  his  children  and 
sole  heirs  at  law.  The  other  nephews  and  nieces  of  said 
Thady  Hogan  have  conveyed  their  respective  interests  to 
the  plaintiffs. 

In  1842,  an  action  of  'ejectment  in  the  common-law  form 
was  commenced,  in  which  the  father  and  grantors  of  the 
plaintiffs  were  the  real  parties  prosecuting,  and  the  said 
widow  and  her  then  husband,  James  Moore,  resisted  and 
defeated  the  same. 

The  record  contains  twelve  bills  of  exceptions  to  the 
admission  of  testimony,  and  to  the  instructions  of  the  court 
to  the  jury ;  but  it  will  be  seen  by  the  opinion  that  the  case 
was  disposed  of  upon  the  single  point  whether  the  possession 
of  the  widow  was  adverse  to  the  rights  of  the  plaintiffs.  It 
is,  therefore,  deemed  unnecessary  further  to  mention  the 
exceptions  in  this  statement. 


Enoch  Totten  for  plaintiffs. 


Oeo,  F.  Appleby  for  defendant. 


Mr.  Justice  MacArthur  delivered  the  opinion  of  the 
court : 

The  only  question  upon  which  we  think  the  decision  of  this 
case  must  turn  is.  whether  Mrs.  Moore  at  the  time  of  her 
death  had  been  in  possession  of  the  disputed  premises,  claim- 
ing to  own  the  same  in  her  own  right  for  such  a  length  of 
time  as  would  bar  the  right  of  the  plaintiffs.  In  this  inquiry 
we  are  of  opinion  that  whether  her  first  husband,  Thady  Ho- 
gan, had  ever  been  naturalized  is  a  matter  of  no  consequence* 
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Her  pofiseBsioQ  waa  not  affected  by  that  consideration,  and  as 
a  citizen  by  birth  she  was  capable  of  acquiring  an  interest  in 
the  premises  by  any  of  the  methods  known  to  oar  laws.  It 
appears  that  she  had  been  in  the  possession  of  this  property  for 
a  period  of  forty  years  from  the  death  of  her  first  husband  to' 
the  time  of  her  own,  claiming  to  own  it,  and  renting  and  using 
it  under  a  claim  that  she  owned  it.  Ordinarily  these  circum- 
stances  would  afford,  as  a  matter  of  law,  a  presumption  in 
favor  of  a  title  acquired  by  adverse  possession.  To  rebut 
this  presumption  it  is  argued  that  her  possession  wa«  in  sub- 
ordination  to  the  title  of  the  heirs  of  her  former  husband, 
Thady  Hogan,  and  in  privity  with  them,  and  that  before  she 
could  change  this  into  an  adverse  possession  it  was  necessary 
that  she  should  bring  home  to  them  an  open  and  explicit 
disclaimer  of  holding  for  them,  and  an  assertion  of  title  in  her- 
self. This  is  a  statement  of  the  law  which  prevents  a  tenant 
in  common,  or  other  person  standing  in  a  fiduciary  relation  to 
the  property,  from  taking  possession  for  himself  alone,  without 
explicit  notice  to  the  other  parties  whose  interests  maybe 
affected  by  this  exclusive  assertion  of  right.  And  yet  it  is 
equally  well  established  that  adverse  possession  commences, 
and  the  statute  begins  to  run,  from  the  time  such  possession 
becomes  open,  continued,  and  notorious.  The  law  will  infer 
from  such  evidence,  even,  that  the  legal  owner  has  been 
informed  of  the  nature  of  the  possession,  and  if  he  does  not 
seek  to  enforce  his  remedy  within  the  time  fixed  by  the  statute, 
he  is  barred.  So  also  a  notice  of  disclaimer  may  be  inferred 
from  the  extended  lapse  of  time,  combined  with  other  circum- 
stances, against  heirs  and  co-tenants.  {ZeUer  vs.  Uchertj  4 
How.,  295.)  Now,  what  are  the  facts  here  I  Mrs.  Moore 
occupied  and  controlled  the  premises  for  a  period  of  forty 
years  under  a  claim  of  ownership.  That  the  character  of  her 
possession  was  understood  is  fully  established  by  the  fact  that 
as  far  back  as  1842  a  common-law  action  of  ejectment  was 
instituted  for  these  identical  premises,  in  which  the  father 
and  the  grantors  of  the  plaintiffs  were  described  as  the  lessors 
of  the  fictitious  plaintiff  therein,  and  which  was  resisted  and 
defeated  by  the  widow  and  her  then  husband,  James  Moore. 
The  present  action  is  brought  after  the  lapse  of  thirty  years 
from  the  commencement  of  the  former  litigation,  and  whether 
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bindiDg  or  not  upon  the  present  parties,  as  a  final  adjudica- 
tion, those  under  whom  they  claim  were  certainly  informed 
that  she  disavowed  holding  in  any  subordinate  character  or 
fiduciary  relation  to  them.  Whether  the  possession  of  the 
widow  was  originally  subordinate  to  the  title  of  the  heirs,  it 
is  clearly  evident  that  they  had  then  notice  that  she  held 
adversely  to  them,  and  for  herself  alone.  The  statute  was 
then,  if  not  sooner,  put  in  motion,  and  has  never  ceased  to 
run  since.  We  are  satisfied  that  the  court  below  was  right  in 
saying  to  the  jury  that  if -they  believed  this  evidence  they 
must  find  for  the  defendant. 
Judgment  affirmed. 
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CHARLES  W.  HARMON  vs.  HORACE   S.  JOHNSTON 

AND  JOHN  R.  McCONNELL. 

In  Equity.— No.  2482. 

It  is  finfficient  to  set  aside  a  deed  or  ooDtract  on  account  of  drankenness 
if  the  party  executing  it  be  incapable  of  understanding  its  terms  and 
conditions.  It  is  not  necessary  to  prove  an  entire  loss  of  reason,  or 
that  the  party  was  entirely  demented  by  drink,  in  order  to  avoid  it, 
but  the  act  will  be  rendered  void  if  the  party  was  in  such  a  condition 
of  mind  that  he  could  not  comprehend  what  were  the  terms  and  con- 
ditions of  the  instrument. 

STATEMENT  OF  THE  CASE. 

This  was  an  issue  sent  down  by  the  justice  holding  the 
equity  term  to  be  tried  by  a  jury  at  the  oircuit.  The  bill  in 
the  equity  cause  was  filed  to  enjoin  the  sale  of  certain  pro- 
perty belonging  to  the  complainant  therein,  under  a  deed  of 
trust  which  he  had  executed  to  the  defendant  McGonnell,  to 
secure  the  payment  of  two  certain  promissory  notes,  dated 
February  3, 1871,  made  by  Z.  Whittemore  &  Kiernan  to  the 
other  defendant,  Johnston.  The  property  consisted  of  two 
houses  and  the  land  on  which  they  stand.  Among  the 
grounds  on  which  the  injunction  is  asked  by  complainant, 
one  reads  as  follows : 

^'5.  That  on  the  day,  and  before  the  time  of  executing  the 
deedf,  and  for  several  days  prior  thereto,  he  had  been  using 
intoxicating  liquors  to  excess;  that  he  was  not  addicted  to 
their  use;  that  he  is  informed  by  his  friends,  and  verily 
believes,  he  was  intoxicated  at  the  time  of  signing  said  deed  ; 
and  that  the  defendants,  knowing  such  to  be  his  condition, 
took  advantage  of  it  to  persuade  him  to  sign  said  deed." 

And  in  an  amended  and  supplemental  bill  the  complainant 
alleges  that — 

^^When  he  executed  the  said  deed  and  notes,  he  was  so 
drunk  that  he  did  not  know  what  he  was  doing,  and  did  not 
know  that  he  was  making  his  said  property  liable  for  the 
payment  of  said  notes,  or  that  he  was  incurring  any  obliga- 
tion to  pay  them.'^ 


140  Supreme  Couet,  D.  C.  [Sept.  T., 


Hamon  T8.  Johnsloa  et  al. 


The  defendant  answered,  and  the  issne  to  be  tried  by  the 
jary  is  stated  by  the  coart  in  the  following  language: 

<^  Whether  or  not  the  plaintiff  was,  at  the  time  of  the  exe- 
cation  of  the  deed  of  trast  and  notes  mentioned  in  the  bill 
of  complaint  in  this  cause,  capable  of  executing  a  valid  deed 
or  contract." 

At  the  trial,  the  plaintiff  offered  evidence  tending  to  prove 
that  before,  at,  and  after  the  time  of  making  said  deed  and 
notes,  he,  the  said  plaintiff,  was  in  the  habit  of  asing  intoxi- 
cating liquors  to  excess,  and  was  more  or  less  under  the 
influence  of  such  stimulants  all  the  time.  That  at  the  date 
of  said  deed  he  had  been  drinking  freely,  and  several  wit- 
nesses testified  that  they  did  not  consider  him  fit  to  do 
business.  Kiernan  and  Whittemore,  the  makers  of  the  said 
notes,  secured  by  the  deed  of  trust,  and  one  other  witness,  tes- 
tify that  they  were  present  at  the  making  of  the  deed,  &c.,  and 
that  Harmon  was  very  drunk — so  drunk  that  they  did  not 
consider  him  fit  to  transact  business,  or  capable  of  executing 
a  deed  or  contract. 

Dr.  Biley  testified  that  Harmon  was  suffering  under  a  dis- 
ease called  alcoholism,  a  disease  of  the  brain  and  nerve  oen* 
ters,  and  was  in  such  a  condition  that  he  would  not  make  a 
contract  with  him,  and  that  he  was  not  competent  ta  contmct 
at  the  time  of  making  the  deed,  and  that  he  saw  him  almost 
daily,  about  that  time,  and  that  he  was  then  laboring  under 
alcoholism. 

On  cross-examination  he  stated  that  he  observed  this  dis- 
ease in  September  following  the  execution  of  the  deed,  and 
said  that  he  did  not  make  a  contract  with  Harmon  becaase 
on  account  of  the  effects  of  his  intemperance  he  did  not  want 
him  to  do  his  work.  Other  witnesses  testified  to  the  end 
that  the  plaintiff  was  not  in  coudition  to  do  basiness,  and  to 
the  effect  that  he  was  very  drunk  on  the  day  of  the  execution 
of  the  deed  and  for  some  time  prior  thereto. 

And  the  plaintiff  rested. 

The  defendant  offered  the  evidence  of  McOonnell,  who 
drew  the  deed  and  notes,  tending  to  prove  that  Harmon  came 
to  his  office  with  Johnston,  Kiernan,  and  Whittemore,  to  have 
the  deed  prepared ;  that  he,  the  witness,  said  that  he  mast 
have  Harmon's  deed  to  obtain  the  description  of  the  property  ; 
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that  Harmon  said  he  had  not  taken  it  oat  of  the  recorder's 
office,  and  that  Johnston  suggested  to  him  at  the  time  that 
the  J  go  to  the  record-office  and  get  the  deed,  and  that  they 
went  and  came  back  with  the  deed.  That  he  prepared  the 
deed,  read  it  once  to  Harmon  at  his  request,  and  explained  it 
to  him,  and  he  expressed  himself  satisfied  with  it,  aud  he 
signed  the  deed,  whereupon  the  deed  and  notes  were  given  to 
Johnston. 

The  same  witness  aud  Mr.  McXamee,  who  received  Har- 
mou's  acknowledgment  of  the  deed,  both  testified  that  in 
their  opinion  Harmon  was  sober  when  they  saw  him  sign  and 
acknowledge  the  said  deed,  and  that  they  would  not  have 
permitted  him  to  make  or  acknowledge  any  paper  if  they  had 
thought  he  was  drunk. 

Evidence  was  also  given  tending  to  prove  that  Harmon 
said  nothing  of  the  deed  being  invalid  because  of  his  drunk- 
enness till  some  time  after  the  property  was  sold,  and  also 
that  about  six  weeks  after  the  deed  was  executed  he  signed 
a  paper,  which  was  put  in  evidence,  agreeing  to  the  assign- 
ment of  the  lease  for  which  the  notes  secured  by  the  deed  of 
trust  were  given. 

It  was  also  proved  that  McGonnell  and  Johnston  were  en- 
tire strangers  up  to  the  date  of  this  transaction. 

And  the  defendant  rested. 

The  second  and  third  instructions  which  the  defendant 
prayed  the  court  to  give  to  the  jury  are  all  that  is  material 
to  an  understanding  of  the  case,  and  are  as  follows : 

^^2.  To  set  aside  a  deed  or  contract  on  account  of  drunken- 
ness, it  is  not  sufficient  that  the  party  is  under  undue  excite- 
ment from  liquor.  It  must  rise  to  that  degree  which  may  be 
called  excessive  drunkenness,  where  the  party  is  utterly 
deprived  of  his  reason  and  understanding. 

**3,  The  jury  mnst  find  for  the  defendants,  unless  they 
believe  that  the  plaintiff  was  in  such  a  state  of  intoxication 
as  not  to  know  what  he  was  doing  when  he  signed  the  deed 
in  controversy." 

The  court  held  that  if  the  word  "  utterly,''  in  the  2d  prayer, 
intended  to  express  an  entire  loss  of  reason  in  all  respects, 
that  it  was  not  good  law ;  but  if  it  meant  that  the  defendant 
mnst  be  incapable  of  understanding  the  terms  and  conditions 
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of  the  deed  of  trust,  in  order  to  avoid  it,  then  it  was  g6od 
law,  and  so  modified  it  was  given  to  the  jury. 

The  3d  and  4th  prayers  were  granted,  subject  to  the  follow- 
ing modification :  that  it  was  not  sufficient  to  make  the  deed 
a  valid  one  for  the  defendant  to  know  that  he  was  signing  a 
deed  of  trust  on  his  own  property,  but  he  must  have  been  in 
such  a  condition  of  mind  as  to  be  able  to  know  and  under- 
stand the  terms  and  conditions  of  said  deed.  It  is  not  neces- 
sary, in  oitler  to  render  the  deed  of  the  defendant  invalid, 
that,  at  the  time  of  its  execution  and  acknowledgment,  he  was 
entirely  demented  by  drink,  but  his  act  will  be  rendered  void 
if  he  was  in  such  a  condition  of  mind  that  he  Qould  not  com- 
prehend what  were  the  terms  and  conditions  of  the  instru- 
ment. 

The  defendant  excepted  to  these  modifications.  The  jus- 
tice holding  the  equity  term  on  the  hearing  of  these  excep- 
tions overruled  them,  and  the  defendant  appealed  to  the 
general  term. 

Riddle  <&  Miller  for  appellant : 

The  court  erred  in  refusing  the  instructions  asked  for  by 
the  defendant.  The  second  instruction  is  the  exact  language 
of  Judge  Story.  (1  Story's  Eq.  Jur.,  §  231.)  And  this  opin- 
ion is  sustained  by  all  the  authorities,  without  exception^  so 
far  as  a  somewhat  extended  research  has  discovered  them. 
(3  Piere  Williams,  131,  Osmond  vs.  Fitzroy^  Note  A ;  Jeremy's 
Eq.  Jurisdiction,  392;  Willard'S  Eq.  Jurisprudence,  200-1, 
196  5  1  Maddox's  Chancery,  300-1-2 ;  Story  on  Contracts, 
§  44r-6  ;  6  Harris  &  Johnson,  443,  Waikina  y8,  Stockett ;  Wil- 
son vs.  WattSj  9  Md.,  439  and  457 ;  1  Bibb's  R.,  406,  CampbeU 
vs.  Ketchum ;  Eay's  Medical  Jurisprudence  of  Insanity,  §  529.\ 

M,  Thompson  for  appellee  Harmon : 

The  deed  of  trust  is  a  contract  consisting  of  terms  and 
conditions;"  and  if,  from  ^^ alwholism^^  or  any  other  cause, 
Harmon  had  not  sufficient  mind  to  understand  these  terms 
and  conditions,  then  he  was  not  capable  of  executing  a  valid 
deed  or  contract. 
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He  might  have  had  sense  enoagh  to  drive  a  jack-plane  or 
a  cart,  or  even  to  make  a  will,  and  yet  not  be  capable  of 
understanding  the  terms  and  conditions  of  this  deed  of  trnst. 
(1  Pars,  on  Contracts,  387 ;  1  Bed.  on  Wills,  128, 129, 130, 
131;  12  Law  Register,  August,  1873,  page  531.) 

By  the  Court  : 

A  majority  of  the  judges  are  of  opinion  that  there  was  no 
error  in  the  instructions  given  by  the  court  to  the  jury. 
Judgment  affirmed. 


Mr.  Justice  MaoArthur  dissenting. 
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N.  G.  STARKWEATHER  vs.  M.  H.  PRINCE. 

At  Law.— No.  8936. 

I.  Where  a  span  of  horses  and  other  chattels  are  conyeyed,  upon  an  agree 

ment  that  the  owner  may  repnrchase  the  same  within  six  months, 
upon  paying  the  amount  advanced,  with  two  and  a  half  per  cent,  per 
month  for  the  use  thereof :  Held,  that  the  contract  is  usurious  upon 
its  face,  and  the  agreement  valid  only  for  the  actual  sum  advanced- 

II.  Where  it  was  also  agreed  that  the  owner  should  have  the  reasonable 

use  of  the  property,  and  pay  the  expenses  of  keeping  the  same,  and 
he  tendered  the  sum  advanced  within  six  mouths,  bat  the  pledgee  had 
disposed  of  the  property  to  a  third  party  :  Held,  that  the  owner  may 
maintain  trover  for  their  conversion.  Held,  also,  that  if  the  latter 
had  been  deprived  of  the  reasonable  use  of  the  property,  the  expenses 
of  keeping  it  could  not  be  recovered  from  him. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  in  trover  for  a  pair  of  horses,  a  buggy, 
harness,  &c.,  tried  before  the  chief-justice  at  the  last  Jana- 
ary  term  of  the  circuit  /court. 

The  plaintiff  introduced  in  evidence  the  fallowing  written 

paper : 

^'Washington,  March  20, 1871. 

"  Know  all  men  by  these  presents  that  I,  M.  H.  Prince,  of 
the  city  of  Washington,  D.  C,  have  this  day  bought  of  N.  G. 
Starkweather  one  reversible  buggy,  one  set  double  harness, 
shaft  and  pole,  one  set  single  harness,  two  gents'  and  one 
lady's  saddle,  and  bridle,  carriage  and  stable  blankets,  two 
whips,  mat,  and  two  lap-robes,  one  horse  named  Peacock  and 
one  mare  named  Ehoda,  for  four  hundred  dollars,  and  I  agree 
to  hold  the  above-named  property  for  the  space  of  six  months 
from  the  above  date  for  N.  G.  Starkweather,  giving  him  the 
right  at  any  time  within  the  above-stated  six  months  to  re- 
purchase the  above-named  property,  he  paying  me  at  the  rate 
of  two  and  one-half  per  cent,  per  month  for  the  use  of  said 
four  hundred  dollars,  and  also  granting  him  the  reasonable 
use  of  above-named  property;  and  during  the  term  of  the  six 
months  specified,  he,  the  above-named  N.  G.  Starkweather,  is 
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to  pay  the  livery  and  sboeiDg  of  horses,  or,  if  1  pay  the 
same,  the  amount  so  paid  to  be  repaid  to  me  in  addition 
to  the  fonr  hundred  dollars  within  mentioned ;  and  I  also 
a^'ee,  ii'  any  damage  should  occur  to  the  within-named  prop- 
erty through  any  carelessness  on  my  part,  to  have  the  same 
repaired  at  my  cost  and  expense,  or  if  any  damage  should 
occur  to 'said  property  while  in  ray  use  to  pay  expense  of  such 
damage  as  may  occur ;  and  in  the  event  of  said  N.  G.  Stark- 
weather not  being  able  to  repurchase  the  within-mentioned 
property  in  the  time  herein  mentioned  then  the  said  property 
to  be  sold  to  the  best  advantage,  and  any  amount  over  and 
in  excess  of  the  amount  due  me  to  be  paid  over  to  said  F.  G. 
Starkweather  or  order;  and  it  is  further  agreed  that  none 
other  than  myself  shall  drive  the  within-named  horses,  Pea- 
cock and  Bhoda. 

"M.  H.  PEINCE. 
"Witness:  Jacob  Wolee." 

And  further  offered  evidence  tending  to  prove  that  said  de- 
fendant was  placed  in  possession  of  said  property  under  said 
agreement,  and  shortly  thereafter  refused  to  grant  him  the 
reasonable  use  of  said  property,  and  that  he  had  not  abused 
his  right  to  have  such  reasonable  use  of  said  team.  That 
just  within  the  said  period  of  six  months  he  tendered  to  the 
defendant  the  sum  of  four  hundred  dollars  and  demanded 
the  return  of  said  property,  which  defendant  refused  to 
make. 

He  further  offered  evidence  tending  to  prove  that  the 
value  of  the  property  mentioned  in  said  paper- writing  was 
from  $1,500  to  $2,000,  and  that  defendant  used  the  team 
badly,  permitted  other  persons  than  himself  to  drive  them , 
and  impaired  their  value. 

The  defendant  offered  evidence  tending  to  prove  that  at 
the  time  of  the  execution  of  said  paper-writing  he  was  a 
licensed  pawnbroker  in  the  city  of  Washington,  D.  0.;  that 
he  prohibited  said  x)laintifif  from  using  said  team,  because 
he  was  abusing  his  right  to  do  so  to  such  an  extent  as  to 
diminish  his  security ;  that  said  plaintiff  never  tendered  said 
sum  of  $400 ;  that  he  had  paid  several  hundred  dollars  for 
the  cost  of  keeping  said  team;  and  that  after  the  expira- 
10  D  c 
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six  months  he  sold  said  property  to  the  best 
B  coald,  and  did  not  realize  enough  to  re-imbnrse 

0  and  the  expenses  of  keeping  said  team;  and 
steA. 

iff  then  prayed  the  conrt  to  instruct  the  jury  as 

jury  shall  find  from  the  evidence  that  the  plaint- 
unreasonably  use  tlie  property,  and  that  the 
lok  exclusive  possession  of  the  same  and  de- 
laiotiCf  of  the  use  thereof,  the  defendant  should 
ed  to  recover  anything  for  the  keeping  of  said 

jury  find  from  the  evidence,  under  the  in^struotion 
as  to  the  construction  or  legal  effect  of  the 
iveeu  the  parties,  whereby  the  defendant  claims 
Hired  an  interest  in  the  property  in  question, 
rintiff  tendered  the  full  amount  the  defendant 
to  demand  from  him  under  the  circumstances 
as  developed  by  the  evidence,  then  the  plaint. 

1  to  recover." 

lyers  the  court  granted,  and  to  the  grantiug  of 
:h  the  defendant  excepted. 

laut  thereupon  prayed  the  court  to  instruct  the 
.'S:  , 

jury  believe  from  the  evideuce  that  Stark- 
abusing  his  right  to  have  the  reasonable  use  of 
eu  Priuce  was  justified  in  preventing  him  from 
am;  and  the  plaiutiff  is  not  entitled  to  recover, 
ing  the  jury  may  believe  from  the  evidence  that 
r  tendered  him  the  sum  of  8400:  [provided  the 
ther  find  the  misuse  endangered  the  security  of 

jury  believe  from  the  evidence  that  Stark- 
not  abusing  his  right  to  have  the  reasonable 
;eam,  the  plfiintiff  is  not  entitled  to  recover  in 
Uthough  the  jury  may  believe  that  he  made  a 
defendant  of  $400  within  said  sis  months,  [unless 
rther  find  under  the  circntn  stances  that  the  sam 
lot  cover  the  amount  dne  the  defendant.] 
ler  to  entitle  the  plaintiff  to  recover  in  this 
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actioD,  he  should,  within  siiid  six  months,  have  tendered  the 
plaintiff  the  amount  due  him,  including  expenses ;  not  hav- 
ing done  so,  he  is  not  entitled  to  recover,  [without  the  jury 
shall  further  find  that  the  defendant,  in  contravention  of 
the  agreement,  took  exclusive  possession  of  the  property, 
depriving  the  plaintiff  of  the  use  of  it;  in  that  case  the 
act  of  the  defendant  exonerated  the  plaintiff  from  paying 
the  expenses  of  the  keep  of  the  horses."] 

Which  the  court  refused  to  grant,  except  with  the  qualifi- 
cations thereto  appearing  in  brackets ;  to  which  refusal  to 
grant  each  of  said  prayers  as  prayed,  the  defendant  then  and 
there  excepted,  and  excepted  to  the  qualification  of  each  of 
the  same,  and  also  to  each  of  said  prayers  as  granted  with  the 
qualification. 


L,  G.  Hine  for  the  plaintiff. 
W.  F.  Mattingly  contra. 

Carttee,  C.  J.,  delivered  the  opinion  of  the  court,  to  the 
effect  following : 

We  think  this  action  was  properly  brought  in  trover.  The 
contract  in  effect  is  that  the  property  was  to  be  returned  to 
the  plaintiff  upon  his  paying  the  $400  with  interest  and 
expenses  of  livery  within  a  period  of  six  months.  If  a  tender 
was  made  within  that  time  of  all  that  was  due  the  defendant, 
and  he  refused  to  redeliver  the  property,  or  had  disposed  of 
it  by  sale  to  other  parties,  this  undoubtedly  amounted  to  a 
conversion.  By  the  latter  act  he  was  unable  to  comply  with 
his  express  agreement  to  return  it.  (Sargeant  vs.  Blunt^  16 
John.,  73.) 

Under  our  present  law  the  contract  on  its  face  was  usurious, 
and  valid  only  for  the  amount  lent  without  any  interest.  (!& 
Stat,  at  Large,  p.  91.)  The  jury  have  found  that  the  whole 
amount  due  defendant  was  tendered  within  the  six  months, 
which  entitled  the  plaintiff  to  the  possession  of  the  property, 
and  to  maintain  an  action  for  its  recovery. 

The  court  instructed  the  jury  that  if  they  should  find  from 
the  evidence  that  the  plaintiff  bad  not  unreasonabiy  used  the 
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UNITED  STATES  VS.  CHAELES  CEOSS. 
Criminal  Docket.— No.  8709. 

I.  The  act  of  Couj^ess  of  January  17,1870,  confers  original  Jarisdiction 

of  the  offense  of  petit  larceny  on  the  police  court  of  the  District  of 
Columbia. 

II.  When  the  last  act  is  read  with  the  4th  section  of  the  act  of  February 

22, 1867,  it  is  little  short  of  an  express  declaration  of  an  intention  to 
make  petit  larceny  a  simple  misdemeanor. 

III.  Congress  has  power  to  reduce  a  pre-existing  felony  to  the  propor- 
tion of  a  misdemeanor,  where  the  penalty  is  not  fixed  by  the  Consti- 
tution, and  though  Congress  cannot  dispense  with  indictment  in  the 
process  of  punishment  if  the  offense  is  infamous,  it  is  equally  clear 
that  it  has  the  power  to  reduce  a  crime  from  the  grade  of  infamous  to 
misdemeanor  when  the  Constitution  is  silent  as  to  the  punishment 
and  the  infamy. 

IV.  To  make  a  penalty  infamous,  it  must  pronounce  against  the  offender 
a  degradation  from  his  civil  rights,  and  in  the  absence  of  such  forfeit- 
ure the  crime  is  not  legally  infamous  unless  it  is  so  expressly  pro- 
nounced. 

y.  The  offense  of  petit  larceny,  at  the  date  of  the  passage  of  the  acts 
refered  to,  was  not  an  infamous  offense  in  contemplation  of  the 
Constitution,  and  might  therefore  be  punished  without  indictment, 
and  was  within  the  jurisdiction  of  the  police  court. 

The  case  is  stated  in  the  opinion  of  the  court. 
Tlie  District  Attorney  for  the  United  States. 
A.  B,  Williams  for  the  defendant. 


Cabtter,  C.  J.,  delivered  the  opinion  of  the  court : 

This  case  is  certified  here  by  the  justice  holding  the  June 
term  of  the  criminal  court.  The  record  shows  the  criminal 
indicted  by  the  grand  jury  for  the  ofifense  of  stealing  a  United 
States  Treasury  note  of  the  denomination  of  one  dollar,  and 
of  the  value  of  one  dollar ;  also  one  national-currency  note 
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of  the  denomination  of  one  dollar,  and  of  the  valae  of  one 
dollar.  To  the  indictment,  upon  heins  arraigned,  the  defend- 
ant pleads  specially  that  this  court  ought  not  to  take  cogni- 
zance of  the  offense,  for  want  of  jurisdiction,  inasmuch  as 
Gongress,  by  the  act  creating  the  police  court  of  the  District 
of  Columbia,  approved  January  17, 1870,  vested  in  that  court 
the  original  and  exclusive  jurisdiction  of  the  offense.  Upon 
this  plea  the  Government  takes  issue,  and  out  of  this  issue 
springs  the  single  question.  Has  the  criminal  court  any 
longer  original  jurisdiction  of  the  offense  of  petit  larceny  t 

The  act  creating  the  police  court  provides,  among  other 
things,  that  the  court  by  it  created  shall  have  original  and 
exclusive  jurisdiction  of  all  offenses  against  the  United  States, 
committed  in  the  District  of  Columbia — that  is  to  sav,  all 
simple  assaults  and  batteries,  and  all  other  misdemeanors 
not  punishable  by  imprisonment  in  the  penitentiary. 

The  first  section  reads  as  follows : 

^'That  there  shall  be  established  in  the  District  of  Colum- 
bia a  court  to  be  called  the  police  court  of  the  District  of 
Columbia,  which  shall  have  original  and  exclusive  jurisdic- 
tion of  all  offenses  against  the  United  States  committed  in 
the  District  of  Columbia,  not  deemed  capital  or  otherwise  in- 
famous crimes ;  that  is  to  say,  of  all  simple  assaults  and  bat- 
teries, and  all  other  misdemeanors  not  punishable  by  imprLs- 
onmentinthe  penitentiary;  and  of  all  offenses  against  any 
of  the  ordinances  of  the  city  of  Washington,''  &o. 

If  there  be  nothing  essential  in  the  offense  of  petit  larceny 
to  distinguish  it  from  other  petit  offenses,  or  misdemeanors 
not  punishable  by  imprisonment  in  the  penitentiary,  the  lan- 
guage of  the  act  is  conclusive  of  the  question,  as  it  does  in 
express  terms  vest  the  original  and  exclusive  jurisdiction  in 
the  police  court  over  all  offenses  not  infamous,  and  not  pun- 
ishable by  imprisonment  in  the  penitentiary. 

The  fourth  section  of  the  act  of  Congress,  providing  for  the 
punishment  of  certain  crimes  in  the  District  of  Columbia, 
approved  February  22,  1867,  enacts  "that,  if  any  person 
shall  steal  any  money  or  other  goods  and  chattels  of  any  kind 
whatever  of  less  value  than  thirty-five  dollars,  the  property 
of  another,  or  shall  steal  or  maliciously  destroy  any  bank-bill, 
promissory  note,  bill  of  exchange,  order,  warrant,  draft,  check, 
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or  bond,  or  any  accoaatable  receipt  for  money,  givea  for  the 
payment  or  acknowledgment  of  any  sum  under  thirty-five 
dollars,  or  any  United  States  Treasury  note  or  Government 
stamps  of  less  value  than  thirty-five  dollars,  the  property  of 
another,  *  *  every  such  person  so  offending,  on  conviction 
thereof,  shall  make  restitution  to  the  party  iigured  in  two- 
fold the  value  of  the  property  stolen  or  destroyed,  and  be 
fined  in  any  sum  not  exceeding  two  hundred  dollars,  or  shall 
be  Imprisoned  in  the  jail  of  said  District  for  any  time  not 
exceeding  six  months,  or  both,  at  the  discretion  of  the  court* 

This  act,  it  will  be  observed,  fixes  the  punishment  for  the 
offense,  making  the  punishment  Ml  below  imprisonment  in 
the  penitentiary ;  and,  as  far  as  punishment  can  classify  the 
offense,  associates  it  with  misdemeanors.  In  the  very  act 
punishing  the  offense  it  is  made  companion  of  malicious  mis- 
chief in  the  destruction  of  another  man's  property,  an  offense 
always  regarded  as  a  misdemeanor.  From  the  two  acts  be- 
fore us,  read  in  the  light  of  each  other — the  one  creating  a 
tribunal  for  the  punishment  of  all  offenses  where  the  penalty 
falls  short  of  the  penitentiary,  and  the  other  establishing  a 
penalty  terminating  this  side  of  the  penitentiary — we  have 
the  judgment  of  the  law-maker,  falling  little  short  of  express 
declaration,  that  the  offense  under  consideration  is  made  a 
simple  misdemeanor.  If  the  law-maker  did  so  intend,  and 
the  intention  is  reasonably  expressed,  the  consideration  of 
the  subject  might  end  here. 

The  power  of  Congress  to  reduce  a  pre-existing  felony  to 
the  proportion  of  a  misdemeanor  exists  unquestioned  in  all 
cases  where  the  penalty  is  not  fixed  by  the  Constitution. 

It  is,  nevertheless,  urged,  under  the  authority  of  the  fifth 
amendment  of  the  Constitution,  that  Congress  has  not  the 
power  to  dispense  with  indictment  in  the  process  of  punish- 
ment in  this  offense,  if  the  offense  was  infamous.  This  prop- 
osition  involves  a  confusion  of  ideas.  Congress  clearly  has 
not  the  power  to  dispense  with  a  grand  jury  in  the  punish^ 
ment  of  crimes  made  infamous.  It  is  equally  clear  that  they 
have  the  power  to  reduce  a  crime  from  the  grade  of  infamy  to 
misdemeanor  in  all  cases  where  the  Constitution  does  not  pre- 
scribe the  punishment,  and  pronounce  the  infamy.  It  is  this, 
and  this  only,  that  they  have  done.    These  views  of  the  sub- 
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several  States ;  adopting  the  wall  of  the  penitentiary  as  the 
wall  between  the  offenders  made  infamous  and  the  offenders 
left  to  be  tolerated  by  the  law  oatside  of  the  penitentiary. 

Another  mode  which  we  inherit  from  the  civil  law  is  that 
which  embraces  offenses  entitled  <^  crimen  in  faUi^^  a  class  of 
crimes  implying  a  pervading  rottenness  of  character. 

The  offbnse  we  have  before  ns  is  embraced  in  neither  of 
these  classes.  It  is  not  declared  infamous  by  the  law-maker, 
or  necessarily  infamous  in  its  nature. 

A  review  of  the  history  of  this  offense,  and  its  punishments, 
discloses  the  fact  that  at  an  early  period  it  was  made  felony 
at  common  law,  and  even  when  the  Parliament  of  Great 
Britan  separated  it  from  grand  larceny,  by  mitigating  its 
punishment,  it  was  made  to  maintain  its  felonious  character 
by  perpetuating  the  forfeiture  of  the  offender's  goods,  the 
only  badge  of  felony  left  in  its  punishments. 

With  the  disappearance  of  such  forfeiture  disappeared  the 
distinctive  feature  of  this  offense  as  a  felony.  That  x>ecul]ar 
penalty  passed  away  with  the  sovereignty  of  Great  Britain 
over  the  colonies,  and  is  in  no  sense  applicable  to  the  defini- 
tion of  the  offense  within  this  jurisdiction,  inasmuch  as  the 
law-maker  has  not  seen  fit  to  make  it  so. 

To  hold  the  doctrine  that  a  crime  once  made  infamous 
must  'Continue  to  be  so  regarded  by  the  law,  would  be  to 
adopt  the  unalterable  condition  of  the  law  as  the  rule  of 
interpretation — a  conclusion  at  war  with  the  enlightened  prog- 
ress of  civil  government. 

If  there  is  one  rule  more  manifest  than  another,  it  is  the 
mitigation  of  punishment  for  public  offenses,  advancing  with 
the  march  of  Christianity  and  moral  refinement  from  the 
point  where  all  offenses  were  indiscriminately  punished  with 
death  to  the  mildest  penalty  consistent  with  the  protection 
of  the  public  and  the  reformation  of  the  offender. 

The  infamy  of  an  offense  under  the  law,  ;vrhich  rests  in 
legislative  authority,  as  expressed  in  the  penalty  of  the  law, 
may  change,  and  necessarily  does  change,  the  penalty  of  the 
law.  To  make  that  penalty  infamous,  it  must  pronounce 
against  the  offender  a  degradation  from  his  civil  rights  as  a 
citiz^,  the  right  of  franchise,  the  right  of  giving  testimony, 
or  some  other  civil  or  political  right  existing  in  the  privileges 
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FIRST  NATIONAL  BANK  vs.  MOKSELL  ET  AL. 

I.  A  deed  of  trust  to  secure  a  prcsout  indebted uess,  and  also  to  secure 

future  advances  within  a  given  time,  and  to  a  specified  amount,  is  a 
good  and  valid  security  unless  some  right  intervenes  before  the 
advances  are  made. 

II.  It  is  sufficient  compliance  with  the  revenue  laws,  if  the  deed  ts  stamped 
for  the  amount  of  the  then  debt,  and  it  is  also  sufficient  if  each  bond 
taken  on  a  new  advance  to  be  secured  by  the  deed  is  stamped  for  the 
amount  it  represents. 

III.  A  judgment  creates  a  lien  on  an  equity  of  redemption  of  real  estate 
from  the  time  it  is  recorded. 

STATEMENT  OF  THE  CASE. 

The  object  of  tbis  bill  is  to  establish  and  enforce  the  lien 
of  a  jadgment  upon  an  equity  of  redemption  on  lot  44,  reser- 
vation 10,  in  the  city  of  Washington,  and  to  have  two  deeds 
of  trast  upon  the  same  property  declared  defective  by  reason 
of  not  being  properly  stamped. 

The  jadgment  in  favor  of  the  bank  was  docketed  January 
24, 1871,  and  that  of  Skinner  &  Co.,  intervening  creditors, 
February  20, 1871. 

The  defendant,  Morsell,  on  about  the  4th  day  of  November, 
1867,  purchased  said  lot  from  the  defendant  Howard,  and 
executed  a  deed  of  trust  to  secure  the  payment  of  the  pur- 
chase-money. There  is  no  objection  to  the  payment  of  the 
balance  due  thereon,  amounting  to  about  $1,000. 

On  or  about  the  21st  day  of  October,  1869,  said  Morsell 
executed  and  delivered  a  second  deed  of  trust  to  the  defend- 
ants, Jones  and  Woodward,  upon  the  same  property,  to  secure 
the  payment  of  a  bond  in  the  penal  sum  of  ten  thousand  dol- 
lars, of  even  date  with  said  deed,  to  the  defendant,  the  Wash- 
ington Go-operative  and  Deposit  Association.  This  deed 
recites  that  Morsell  is  indebted  to  the  said  association  in  the 
sum  of  $3,050  then  advanced  to  him,  and  that  said  deed  is 
made  to  secure  the  payment,  '^as  well  the  said  sum  of 
$3,050,  as  also  any  and  all  other  and  future  advances  which 
may  hereafter,  within  five  years  from  the  date  hereof,  and  to 
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the  extent  of  said  sam  of  ten  thousand  dollars,  be  made  by 
said  association  to  said  Morsell." 

This  deed  was  stamped  as  a  security  for  $3,050,  the  then 
actual  debt. 

Up  to  the  22d  day  of  January,  1870,  the  association  had 
advanced  to  Morsell  at  different  times  the  sum  of  $6,000,  and 
had  taken  from  him  as  security  for  such  advances  nine  other 
bonds,  in  addition  to  the  bond  mentioned  in  and  secured  by 
the  deed  of  trust  of  October  21, 1869,  and  of  like  tenor,  and 
expressed  on  their  face  to  be  secured  by  the  deed  of  trust  last 
mentioned,  and  each  bond  was  stamped  for  the  amount  it 
represented  at  the  time  of  its  execution. 

March  4, 1871,  a  third  deed  of  trust,  executed  by  Morsell 
to  Jones  and  Edson,  on  the  same  property,  was  recorded- 
This  deed  was  made  to  secure  a  bond  in  the  penal  sum  of 
$10,000,  and  the  money  actually  advanced  by  the  same  build- 
ing association  is  therein  stated  to  be  $1,060.  This  deed 
bears  a  stamp  of  the  value  of  $1.50. 

On  the  22d  day  of  September,  1871,  this  bill  was  filed,  and 
afterward  in  pursuance  of  a  decree  of  the  court  the  property 
was  sold.  The  cause  was  then  referred  to  the  auditor  to  state 
the  trustee^s  account  and  to  distribute  the  fund.  The  audi- 
tor awarded  priority  to  the  building  association's  claims 
under  both  deeds.  There  was  not  sufficient  funds  to  pay  all 
of  these  claims  of  the  association.  The  judgment-creditors 
then  filed  exceptions' to  the  auditor's  report,  and  the  cause 
was  thereupon  certified  here  for  hearing  in  the  first  instance, 

J.  J.  Jb/tn«on  and  R,  K,  Ulliottj  for  building  association,  con- 
tended that — 

The  judgment  in  the  present  case  was  no  lien  at  law  iixk>u 
Morsell's  equity  of  redemption  in  the  property,  the  proceeds 
of  which  are  in  controversy  here.  Assuming  it  to  have  been 
a  lien  in  equity,  it  could  not  become  such,  under  the  circum- 
stances of  this  case,  until  the  building  association  had  had 
notice  of  proceedings  in  equity  to  enforce  it.  This,  it  is  sub- 
mitted, has  always  been  the  uniform  rule  in  this  District 
prior  to  the  passage  of  the  a^  of  the  local  legislature,  (An- 
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gastj  1871,)  constituting  judgments  at  law  liens  npon  equities 
of  redemption. 

A  ooart  of  equity  will  not  treat  a  judgment  as  a  lien  per  se 
on  equitable  estate.    2  Story's  Eq.  Jur.,  sec.  1216,  (6.) 

There  was  no  illegality  in  the  failure  to  stamp  the  first 
deed  of  trust  executed  by  the  defendant  Morsell,  to  secure 
the  building  association,  as  a  security  for  ten  thousand  dol- 
lars, for  the  reason  that,  as  the  advances  were  made  under  its 
provisions,  bonds  duly  stamped  were  and  could  have  been 
legally  taken,  and  the  statute  does  not  contemplate  a  double 
stamp-tax  when  two  papers  having  reference  to  the  same 
security  are  executed.  Act  of  June  30,  1864,  sec.  152,  2 
Brightley's  Digest. 


EnocJi  Totten  for  complainant  and  creditors: 

First.  The  deed  of  trust  of  October  21, 1869,  constitutes  an 
incumbrance  for  only  the  sum  of  $3,050.  That  sum  was  act- 
ually advanced,  and  was  the  present  debt  at  the  time  the 
deed  was  made,  and  the  deed  was  stamped  for  that  sum.  In 
order  to  render  it  an  incumbrance  of  record  for  $10,000,  it  was 
necessary  to  put  upon  it  a  stamp  of  the  value  of  $10.  2 
Brightley's  Digest,  379  (§  371)  and  371  (§  333.) 

Second.  The  deed  of  trust  of  March  1,  1871,  is  defective  in 
the  same  way  and  falls  under  the  same  rule. 

Third.  The  judgment  of  the  bank,  and  that  of  Means,  Skin- 
ner &  Co.,  having  been  docketed  before  the  record  of  the 
deed  of  trust  of  March  1, 1871,  are  entitled  to  priority  over 
it.  A  judgment  docketed  constitutes  a  lien  npon  an  equity 
of  redemption.  Coombs  vs.  Jordan^  3  Bland's  Ch.  E.,  302 ; 
Lee  vs.  Stone,  5  G.  &  J.,  19 ;  Campbell'ys.  Morris,  3  Harris  & 
McH.,  535 ;  Taylor  vs.  Thompson,  5  Peters,  367 ;  1  Powell  on 
Mortg.,  461;  HaUy  vs.  Williains,  1  Leigh,  140;  Coivtts  vs. 
Walker,  2  Leigh,  268 ;  Benton  vs.  Smith,  13  Peters,  483 ;  Coote 
on  Mortg.,  31  and  516 ;  McCormicJc  vs.  Digby,  8  Blackford,  99. 

Cabtter,  Ch.  J.,  delivered  the  opinion  of  the  court  to  the 
effect  following : 

He  first  disposed  of  the  objection  that  the  deed  of  trust 
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dated  October  21, 1869,  was  not  properly  stamped,  and  held 
that  the  deed  was  a  secarity  at  the  time  of  its  execation  only 
for  the  sum  of  $3,050,  and  was  properly  stamped  for  that 
amount.  The  deed  recites  that  it  is  given  to  secure  the 
amount  then  due,  and  all  future  advances  within  five  years 
from  the  date  thereof  to  the  extent  of  $10,000.  It  is  a  settled 
principle  of  law  that  a  mortgage  or  other  security  is  good 
and  valid  for  the  purpose  of  creating  a  lien  for  future  ad- 
vances, unless  an  intervening  right  or  equity  may  claim 
priority  by  effecting  the  title  before  the  advances  are  made. 
The  bonds  taken  in  this  case  represented  on  their  face  that 
they  were  secured  by  the  deed  of  trust.  A  new  bond  was 
given  for  each  advance,  and  was  stamped  for  the  nniouDt 
represented,  so  that  the  additional  stamps  were  used  from 
time  to  time  as  the  indebtedness  to  be  secured  was  increased. 
This  is  a  sufficient  compliance  with  the  revenue  laws  enacted 
by  Congress  relating  to  this  subject ;  and  as  the  bonds  had 
all  been  executed  and  delivered  prevjously  to  complainant's 
judgments,  the  auditor  in  making  his  computation  properly 
gave  them  a  preference  over  the  latter. 

The  same  observations  would  apply  to  the  trust-deed  of 
March  11, 1871,  were  it  not  for  the  fact  that  it  had  no  exist- 
ence until  a  period  of  two  months  after  the  judgments  in 
favor  of  the  bank  and  the  intervening  creditors.  The  building 
association  made  a  new  loan  and  took  a  new  security  for  it 
which  did  not  attaoh  to  the  equitable  title  of  the  property 
until  after  the  judgments  had  taken  effect.  It  is  impossible 
to  say  that  the  indebtedness  secured  by  the  last  deed  accrued 
as  an  advance  under  the  first  deed,  for  it  was  an  independent 
transaction,  and  cannot  be  made  to  overreach  any  pre- 
viously-acquired right.  The  question  then  occurs,  whether 
the  equity  of  redemption  existing  in  Morsel],  the  judgment- 
debtor,  was  liable  to  the  lien  of  the  judgments.  The  court 
are  of  opinion  that  equity  recognizes  the  lien  and  will  enforce 
it  against  subsequent  incumbrances.  This  doctrine  has  been 
much  discussed,  and  it  is  said,  has  never  prevailed  la  this 
District.  The  auditor  in  his  report  states  that  this  is  the 
first  instance  in  which  the  question  has  been  presented,  so 
that  it  is  still  open  for  determination  here.  We  think  the 
jurisdiction  may  be  maintained  on    principle.    It  is   well 
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settled  in  equity  that  a  deed  like  that  under  consideration  is  a 
mere  security^  and  the  grantor  is  regarded  as  still  being  the 
owner  of  the  property.  If  then  he  has  the  title  in  equity,  is 
there  any  more  reason  for  a  judgment  being  a  lien  upon  the 
legal  estate  at  law  than  there  is  for  it  being  a  lien  upon  the 
equitable  estate  in  this  jurisdiction  f  The  relief  ought  to 
be  administered  only  after  the  judgment-creditor  has  ex- 
hausted his  remedies  at  law.  This  doctrine  has  been  main- 
tained under  certain  circumstances  in  Virginia  and  Maryland, 
and  has  been  referred  to  with  approbation  by  the  Supreme 
Court  of  the  United  States.  {United  States  vs.  Morrison^ 
4  Pet,  124 ;  Burton  vs.  Smithy  13  ib.,  483.) 

The  judgments  in  this  case  antedate  the  last  trust-deed, 
and  we  think  the  plaintiffs  are  entitled  to  assert  their  prior 
lien. 

The  third  exception  to  the  auditor's  report,  which  post- 
pones the  judgments  to  the  deed,  is  sustained,  and  a  decree 
may  pass  in  conformity  with  the  decision  now  made. 
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CAEOLINE  COLEMAN  vs.  BARBARA  FREBDMAN. 

At  Law.— No.  11,896. 

I.  The  writ  of  certiorari  lies  from  the  supreme  court  of  the  District  Of 

Columbia  to  justices  of  the  peace  iu  civil  actions  before  judgment^  in 
all  cases  where  the  amount  in  controversy  exceeds  the  sum  of  fifty  dol- 
lars. 

II.  This  court  has  J  n  risdiction  concurrently  with  j  ustices  of  the  peace  when 
the  claim  or  demand  exceeds  the  sum  of  fifty  dollars,  and  as  there 
is  no  provision  for  the  removal  of  such  cases  from  said  justices  by 
appeal  into  this  court  after  a  jury  trial,  the  proper  course  is  to  bring 
them  here  by  certiorari  to  be  tried  in  the  first  instance. 

STATEMENT  OF  THE  CASE. 

The  plaintiff  makes  a  iDotioQ  to  quash  the  writ  of  certiorari 
on  the  ground  that  it  has  been  improperly  awarded  in  this  case- 
The  defendant  alleges  in  her  petition  for  the  writ  that  the 
plaintiff  has  caused  a  summons  to  be  issued  by  one  Simon 
Joseph,  a  justice  of  the  peace  for  the  District  of  Columbia, 
against  her  to  recover  the  sum  of  $61.65,  which  the  plaintiff 
alleges  to  be  due  her  from  the  said  petitioner.  The  peti- 
tioner then  represents  that  this  court  has  concurrent  jurisdic- 
tion in  all  suits  with  justices  of  the  peace  wherein  the  amount 
in  controversy  exceeds  the  sum  of  $50,  and  that  she  is  enti- 
tled by  law  to  elect  whether  she  will  be  sued  in  this  court,  or 
before  said  justice  of  the  peace  ]  that  she  has  signified  to  said 
justice  her  election  to  be  sued  in  this  court,  and  has  requested 
him  to  certify  the  said  suit  to  this  court,  but  that  he  refuses 
to  do  so,  and  that  he  intends  to  proceed  in  said  cause.  She 
therefore  prays  that  the  writ  may  issue,  and  that  the  cause 
be  heard  and  determined  here. 

The  motion  to  quash  was  certified  to  be  heard  at  the  gen. 
eral  term  in  the  first  instance,  and  the  point  presented  is 
whether,  under  the  circumstances  stated,  certiorari  can  issue 
from  this  court  in  a  civil  action  before  judgment  to  a  justice 
of  the  peace.  A  reference  to  the  statutes  as  to  the  jurisdic- 
tion of  these  inferior  tribunals  becomes  necessary. 
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By  the  act  of  February  27,  1801,  section  11,  2  Statutes,  107, 
justices  of  the  peace  had  civil  jurisdiction  to  the  value  of 
twenty  dollars,  which  was  enlarged  by  the  first  section  of  the 
act  of  March  1,  1823,  to  fifty  dollars.  And  the  sixth  section 
enacts  that  the  judges  of  the  circuit  court  of  the  Dis- 
trict of  Columbia  shall  not  hold  original  plea  in  said  court  in 
cases  within  the  jurisdiction  given  to  justices  by  that  act; 
making  their  jurisdiction  up  to  fifty  dollars  exclusive.  The 
seventh  section  provides  for  an  appeal  to  the  circuit  court 
where  the  debt  exceeds  five  dollars  by  either  party  who  is 
aggrieved  by  tJie  judgment  of  a  justice  of  the  peac€j  and  the 
thirteenth  section  provides  that  after  issue  joined  where  the 
sum  demanded  exceeds  twenty  dollars,  either  of  the  parties  to 
the  suit  may  demand  that  the  action  be  tried  by  a  jury,  but 
there  is  no  provision  for  an  appeal,  after  a  jury  trial,  to  this 
court. 

The  civil  jurisdiction  of  justices  of  the  peace  was  again 
enlarged  by  the  act  of  February  22,  1867,  to  cases  where  the 
amount  claimed  does  not  exceed  one  huiilred  dollars,  and 
this  is  the  law,  still  in  force,  but  the  jurisdiction  of  this  court 
is  not  intenlicted,  except  as  provided  in  the  sixth  section  of 
the  act  of  March,  1823,  already  mentioned,  so  that  in  all  cases 
where  the  amount  in  controversy  exceeds  the  sum  of  fifty  dol- 
lars  the  jurisdiction  of  this  court  remains. 

R.  Ross  Perry^  for  petitioner,  contended  that,  as  this  court 
had  jurisdiction  of  the  subject-matter,  it  may  issue  a  certiorari 
to  an  inferior  court  having  cognizance  of  the  same  cause  of 
action,  and  if  the  plaintiflf  proceeds  in  the  inferior  one  the 
defendant  may  have  a  certiorari  to  bring  the  cause  here  to  be 
decided  ;  that  the  demand  claimed  in  this  case  exceeded  the 
sum  of  fifty  dollars,  and  it  was  the  right  of  petitioner  to  have 
the  action  to  be  tried  by  a  jury,  and  in  case  of  an  illegal  ver- 
dict there  was  no  mode  bv  which  she  could  obtain  redress 
by  an  appeal  to  a  superior  court ;  that  this  is  the  well-estab- 
lished practice,  and  cited  the  following  authorities :  Cross  vs. 
Smith,  Ld.  Raymond,  836 ;  Evans  Pr.,  500 ;  Tidd  Pr.,  397  ;  7 
Modern,  138. 

X.  6.  Hinej  for  the  plaintiff,  discussed  the  bearing  of  the 

statutes  already  cited. 
11  DO 
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By  tbe  Court  : 

Upon  the  direct  authorities  cited  by  the  counsel  for  peti- 
tioner sustaining  such  a  use  of  the  writ,  the  court  were  all 
of  the  opinion  that  it  will  lie  in  this  case.  And  as  there  is  no 
provision  for  the  removal  of  cases  after  a  jury -trial  by  appeal 
into  this  court,  the  proper  course  is  to  bring  it  here  by  cer- 
tiorari when  the  amount  in  controversy  is  evidently  within 
the  jurisdiction  of  the  court. 

Motion  to  quash  denied. 
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WM.   DAVISON   &  CO.  VS.  VIRGINIA   WHITTLESEY 

ET  AL. 

In  Equity.— No.  3048. 

I.  The  dower-right  of  a  widow,  which  has  not  been  assigned  to  her,  may 

he  subjected,  in  equity,  to  the  payment  of  her  own  debts  contracted 
since  the  death  of  her  husband. 

II.  When  it  is  manifest  that  an  as8iji;nment  of  dower  by  metes  and  bounds 

is  not  practicable,  a  receiver  will  be  appointed  to  take  charge  of  and 
rent  out  the  property  until  the  widow's  share  of  the  rents  and  profit  s 
shall  be  sufficient  to  satisfy  the  judgment  and  costs. 

STATEMENT  OF   THE   CASE. 

The  bill  was  filed  by  a  judgment-creditor,  setting  fortb  the 
judgment  at  law  against  the  defendant,  Virginia  Whittlesey, 
for  the  sum  of  $1,545.58,  and  that  execution  thereon  had  been 
returned  unsatisfied.  The  bill  also  alleges  that  one  Comfort 
S.  Whittlesey,  husband  of  the  said  Virginia,  departed  this 
life  intestate  in  1864,  seized  in  fee-simple  of  a  lot  of  ground 
in  said  District  which  is  described ;  and  that  his  widow,  the 
■said  Virginia,  is  entitled  to  her  dower-estate  therein,  and 
complainants  ask  that  such  interest  may  be  subjected  to  the 
payment  of  their  judgment.  The  other  defendants  are  heirs 
of  the  intestate,  and  the  answers  admit  the  material  aver- 
ments of  the  bill. 


Leigh  Bohinson  and  Reginald  Fendall  for  complainants  : 

Possible  and  contingent  interests,  far  more  vague  and  inde- 
terminable than  a  right  of  dower,  which  may  at  any  moment 
be  ascertained  and  assigned,  are  susceptible  of  equitable 
transfer.  However  incapable  of  assignment  at  law,  a  chose 
in  action,  if  it  be  in  substance  a  right  of  property,  is  treated 
io  equity  as  of  that  character,  and  may  be  transferred  by  an 
assignment  or  agreement  to  assign.  A  widow's  right  of 
dower  is  no  exception  to  this  rule.  "The  want  of  formal 
assignment  of  dower,"  said  Lord  Cowper, "  is  nothing  in  equity, 
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since  the  widow's  right  in  conscience  is  the  same  as  if  it  had 
been  made/'  Hamilton  vs.  Mohim,  1  P.  W.,  122.  In  this 
forum,  therefore,  a  wife's  right  of  dower  is  practically  suscep- 
tible of  sale.  Baldwin  vs.  Banister^  3  P.  W.,  261.  This  species 
of  equitable  transfer  has  been  repeatedly  enforced  in  the 
courts  of  the  States  of  this  Union. 

Wm.  John  Miller  for  defendants. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

The  only  question  to  be  decided  in  this  case  is,  whether 
the  dower-right  of  a  widow,  which  has  not  been  assigned  to 
her,  may  be  subjected  in  equity  to  the  paymentof  her  own  debts, 
contracted  since  the  death  of  her  husband.  At  law,  until  after 
dower  has  been  set  oli*  to  the  widow,  she  is  regarded  as  possess- 
ing no  estate  in  the  property  which  she  can  alien  or  subject  to 
the  pfiyment  of  debt  5  so  that  neither  by  process  of  law,  nor  by 
her  own  act,  can  her  right  be  assigned  so  as  to  vest  it  in  another. 
She  may  release  this  right  it  is  true,  but  only  so  as  to  unite  it  with 
\  the  fee.     (See  Seymour  vs.  Minturn,  17  Johns.  R.,  167;  Jack- 

son  vs.  Aspelj  20  ib.,  412  ;  Croad^  vs.  Ingraham^  13  Pick.  R., 
33;  Blain  vs.  Harrison^  11  III.  R.,  384;  Gooch  vs.  Atkyiis,  14 
Mass.,  378.) 

But  in  equity  it  is  otherwise.  It  was  decided  by  the  Chan- 
cellor in  Tompkins  vs.  'Fonda,  4  Paige  Ch.  E.,  448,  that  the 
widow  has  no  right,  in  conscience,  to  deprive  her  creditors  of 
the  benefit  of  her  right  of  dower  for  the  satisfaction  of  their 
claims,  by  continuing  in  joint  possession  with  the  heirs  and 
neglecting  to  ask  for  a  formal  assignment ;  which  assignment 
if  made  would  enable  the  creditors  to  reach  her  dower  by 
execution. 

It  is  manifest  in  this  case  that  an  assignment  of  dower  by 
metes  and  bounds  is  not  practicable.  The  widow's  interest 
can  be  reaehed  only  through  the  rents  and  profits,  A  receiver 
must  therefore  be  appointed,  with  power  to  tal^e  charge  of 
and  rent  out  the  property  in  question  until,  from  the  widow's 
share  of  the  rents  and  profits,  the  judgment  in  favor  of  the 
complainants  shall  have  been  satisfied;  also  the  costs  of  this 
suit 
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PHILP  &  SOLOMOX  vs.  GARDNER  &  ANGUS. 

An  appeal  does  not  lie  to  the  general  term  from  an  order  made  at  the 
circuit,  setting  aside  a  verdict  for  plaintiifs  and  granting  a  new  trial. 

STATEMENT  OF  THE  CASE. 

The  jurj  having  returned  a  verdict  for  plaintiffs,  the  defend- 
ant Angus  filed  his  motion  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  the  law  of  the  case,  and  also 
contrary  to  the  evidence  given  on  the  trial.  Tlie  motion  was 
sustained  by  the  court  below  and  a  new  trial  ordered.  From 
this  decision  the  i)laintiffs  have  brought  the  i)resent  appeal. 

• 

A.  G,  Riddle  for  plaintiff. 

ir.  -F.  Mattingly  for  defendant  Angus. 

By  the  Court  : 

Without  bearing  the  argument  on  the  merits  of  this  appeal, 
we  are  of  opinion  that  it  must  be  dismissed  for  the  reason  that 
an  order  setting  aside  a  verdict  in  favor  of  the  plaintiff,  and 
granting  a  new  trial,  cannot  be  reviewed  here  on  appeal.  The 
motion  for  a  new  trial  is  addressed  to  the  sound  discretions 
of  the  justice  before  whom  the  trial  was  had.  This  is 
according  to  the  common-law  practice,  and  the  act  of  Congress 
organizing  this  court  has  not  changed  the  rule,  except  a  case 
or  bill  of  exceptions  shall  be  settled  in  the  usual  manner. 
Brightly's  Dig.,  177,  sec.  8. 

The  appeal  must,  therefore,  be  dismissed  and  the  case 
remanded  to  the  circuit. 
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the  said  Joseph  A.  Keefer  aud  Elizabeth  L.  Keefer,  his  wife, 
and  to  hold  the  same  until  the  aforementioned  child  or  chil- 
dren shall  have  become  of  age,  and  in  the  mean  time  to  apply 
the  rents,  issues,  and  profits  arising  therefrom  to  the  support, 
maintenance,  and  educatiou  of  the  said  child  or  children." 

And  further  on  is  the  following  additional  provision  on  the 
same  subject : 

"And  it  is  hereby  expressly  understood  aud  conveiianted 
that  the  said  Joseph  A.  Keefer  and  wife  may  at  any  and  all 
times  hereafter,  prior  to  the  said  child  or  children  coming  of 
the  age  of  twenty-one  years,  dispose  of  said  property  for  the 
benefit  of  said  child,  without  let  or  hinderance  by  said  Will- 
iam Tucker,  his  heirs  or  executors;  and  upon  the  re-invest- 
ment of  the  said  money  it  shall  be,  as  expressed  in  this  inden- 
ture, in  the  name  of  the  said  William  Tucker  as  trustee,  or, 
in  the  event  of  his  death,  the  said  Keefer  and  wife  may 
appoint  another  in  his  stead." 

Upon  the  first  of  these  clauses  in  the  deed,  the  complain- 
ant contends  that  Keefer  has  an  equitable  life-estate  in  the 
property,  aud  that  his  wife  has  also  a  vested  interest  therein ; 
and  he  asks  that  said  interests  may  be  sold  and  the  proceeds 
applied  to  the  satisfaction  of  the  said  judgment.  In  their 
answer,  the  defendants  last  named  set  up  various  matters 
in  avoidance  of  the  judgment.  A  replication  was  filed,  but 
there  was  no  evidence  on  the  part  of  the  said  defendants. 
They,  however,  claim  that  the  property  is  in  no  manner  liable 
for  their  debts,  and  that  it  is  vested  for  the  sole  benefit  of 
their  children  ;  and  they  ask  the  court  to  coustrue  the  deed 
so  as  to  give  to  it  this  effect. 

The  case  comes  to  the  general  term  upon  an  appeal  from 
a  decree  made  at  the  special  term  dismissing  the  bill  with 
costs. 

R.  B.  Washington  and  William  W.  Boarrhan^  for  complain- 
ant, made  the  following  point  as  to  the  construction  of  the 
deed : 

It  is  clear,  from  the  deed  to  William  Tucker,  that  the  de- 
fendant Joseph  A.  Keefer  has  an  equitable  life-estate  iu  the 
property  in  question,  because  the  trustee  is  to  permit  him 
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SARA  S.  SPENCER  vs.  THE  BOARD  OF  REGISTRA- 

TION. 

At  Law.—No.  84G7. 

SARAH  E.  WEBSTER  vs.   THE  SUPERINTENDENTS 

OF  ELECTION. 

At  Law.— .No.  8468. 

I.  Male  citizens  only  can  exercise  the  elective  franchise  in  the  District 

of  Coluuibia. 

II.  The  elective  franchise  is  not  a  natural  right  and  is  made  to  rest,  in  the 

United  States,  upon  the  anthority  of  law  which  defines  the  qualifi- 
cations of  those  citizens  who  may  exercise  it. 

III.  By  the  first  clause  of  the  fourteenth  amendment  the  plaintiff  and  all 
other  persons  bom  in  the  United  States  are  citizens  thereof,  and  are 
therefore  capable  of  becoming  voters.  But  the  amendment  docs  not 
execute  itself,  and  it  requires  legislative  action  to  authorize  tliera  to 
vote.  Congress  has  carried  this  right  into  ett'ect  in  this  District,  by 
extending  its  exercise  only  to  nuile  citizens. 

• 

STATEMENT   OF  THE   CASE. 

Ill  the  first  of  tlie  above  entitled  actions  the  phiintiff,  in  her 
declaration,  alleges  that  the  defendants  were  the  board  of 
registration  of  the  legal  voters  in  the  District  of  Columbia,  at 
an  election  for  a  Delegate  to  Congress  and  other  officers  to  be 
holden  on  the  20th  of  April,  1870  ;  and  that  registration  was 
a  legal  prerequisite  to  the  exercise  of  the  electiv^e  franchise  ; 
that  she  presented  herself  to  said  board  and  gave  her  name 
and  residence ;  that  she  was  of  full  age  and  a  citizen  entitled 
to  vote  at  said  election,  and  demanded  that  her  name  should 
be  registered  with  the  other  legal  voters ;  which  said  request 
and  demand  the  defendants  wrongfully  refused,  and  her  name 
was  not  registered.  That,  afterward,  at  the  election  for  said 
Delegate,  &c.,  she  offered  her  vote  to  the  proper  judges  of  said 
election  accompanied  by  proof  of  her  attempt  to  register ; 
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I. 
The  right  to  vote  is  a  natural  right. 

The  foundation  of  American  politics  is,  that  the  right  of 
self-government  is  natural.  (2d  Par.  Declaration  of  Inde- 
pendence.) 

"All  power  is  inherent  in  the  people,''  is  the  declaration  of 
the  first  billof  rights  in  the  last  edition  of  the  State  consti- 
tutions, and  repeated  in  nearly  all  of  the  thirty -four,  which 
follow.     (Amer.  Const.,  ed.  1864.) 

^fTot  one  of  these  instruments  pretends  to  create  and  confer 
the  right  of  self-government.  They  recognize  it  as  natural 
and  pre-existent,  and  only  furnish  the  means  for  its  exercise. 

This  is  strikingly  shown  in  the  discrimination  which  each 
of  these  constitutions  makes,  by  the  exclusion  of  certain 
classes  from  the  exercise  of  the  elective  franchise.  Their 
nearly  uniform  language  is  "all  tchite  male  citizens  of  the 
age,''  &c.,  may  vote.    (Amer.  Const.) 

These  provisions,  so  carefully  inserted,  alone  prevented 

women  and  colored  persons  from  the  exercise  of  the  elective 

franchise;  and  ate  the  broadest  admissions  of  their  inherent 

right  to  vote. 

II. 

At  common  law,  women  entitled  to  vote.  In  re  Jane 
AlleUj  Law  Mag.,  1808-9,  p.  121 ;  Olive  vs.  Ingram^  7  Mod. 
Eep.,  p.  263 ;  Anstey's  Notes,  pp.  74-104. 

III. 

The  fourteenth  amendment. 

In  the  Constitution,  as  it  existed  with  its  old  amendments, 
no  restriction  or  limitation  can  be  found  of  the  natural  right 
of  persons  to  exercise  the  elective  franchise. 

The  fourteenth  amendment  declares : 

"Sec.  1.  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  w^herein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States." 
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withiu  what  class  of  political  rights  does  it  fall  f  If  the  14th 
amendment  does  not  confer  the  elective  franchise,  it  is  with- 
out eflfect.  Before  its  adoption,  every  person  born  in  the 
United  States,  and  subject  to  the  laws,  could  do  every  other 
thing  and  enjoy  every  other  right  except  to  vote.  Will  it  be 
contended  that  this  article  secured  nothing,  advanced  nothing, 
and  conferred  nothijig  ?  And  were  the  States  thus  solemnly 
denied  the  right  to  abridge  nothing? 

IV. 

The  fifteenth  amendment  and  its  bearing  on  the  issue. 

Colored  male  persons  excluded  from  voting  by  the  word 
"white"' in  the  State  constitutions,  as  were  women  by  the 
word  "  male,"  have  voted — and,  it  is  conceded,  rightfully — 
since  the  adoption  of  the  15th  amendment,  although  this  word 
"white''  still  stands  in  the  various  constitutions.  This  is 
conclusive  of  the  matter  in  this  issue. 

That  amendment  declares : 

"  Sec.  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

"  Sec.  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriat-e  legislation."    (15  Stat.,  p.  346.) 

This  article  not  even  by  implication  confers  the  right  of 
suffrage  upon  any  person,  nor  does  it  profess  to. 

It  recognizes  the  right  as  already  existing,  and  insures  its 
exercise. 

It  prohibits  all  interference  with  the  right  of  certain  per- 
sons to  vote ;  not  because  they  are  of  a  race,  nor  because  of 
their  color,  nor  yet  because  they  had  been  slaves,  but  wholly 
and  solely  because  they  are  citizens  of  the  United  States, 
thus  forever  affirming  that  whatever  other  rights  citizens  as 
such  may  possess,  their  right  to  vote  shall  never  again  be 
questioned. 

It  is  true  this  amendment  was  made  in  the  interest  of  the 
colored  race,  but  in  making  it  Congress  and  the  States  have 
in  part  defined  the  term  citizen,  in  the  interest  of  all  persons, 
and  all  are  alike  entitled  to  the  benefits  of  their  work. 
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Ooloretl  persoDs  are  thus  declared  voters  solely  beoaose 
they  are  citizens. 

Wiien  we  recur  to  tfae  14th  amendment  we  find  that  they 
became  audi  citizens  solely  becaus^  they  were  a  part  of  the 
*'  all  persons  born,  &c.,  in  the  United  States." 

The  effect  of  this  Ist  clause  of  the  14th  amendment  was 
merely  to  override  by  superior  power  their  exclnsion  from 
the  exercise  of  their  always  acknowledged  inherent  right  of 
self-government.  It  confers  no  new  rights,  but  admits  thera 
to  a  new  enjoyment  of  a  very  old  one. 

Women  "bom  or  naturalized  in  the  United  States" are 
one  half  of  the  "all  persons"  of  this  amendment;  affected, 
carried  forward,  and  elevated  by  the  same  power,  to  pre- 
cisely the  same  place.  It  deals  with  all  alike.  In  its  pres- 
ence the  excliidrng  word  '•  male"  is  exorcised  from  the  State 
courts,  and  from  the  act  of  Congress  in  force  in  this  District, 
and  the  plaiutifts  were  entitled  to  vote  at  the  election  refer- 
red to. 

This  amendmsntmerely  declares  and  vindicates  the  natural 
and  common  law  in  favor  of  women. 

It  will  be  diiScuIt  to  find  a  vice  iu  this  argument,  <»  avoid 
the  force  of  this  conclusion. 


William  A.  Cook  for  defendants. 

Cabtteb,  C.  J.,  delivered  the  opinion  of  the  court: 

These  cases,  involving  the  same  questions,  are  presented 
together. 

As  shown  by  the  plaintiffs'  brief,  the  plaintiffs  claim  the 
elective  franchise  under  the  first  section  of  the  fonrteentfa 
amendment  of  the  Constitution. 

Tlie  fourth  paragraph  of  the  regulations  of  the  governor 
and  judges  of  the  District  made  registration  a  condition 
precedent  to  the  right  of  voting  at  the  election  of  April  20, 
1871.     ■ 

Tlie  plaintiffs,  being  otherwise  qualified,  offered  to  register, 
and  were  refused.  They  then  tendered  their  ballots  at  the 
polls,  with  evidence  of  qualification  and  offer  to  register,  &c., 
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when  their  ballots  were  rejected  under  the  seventh  section  of 
the  act  providing  a  government  for  the  District  of  Columbia. 

Mrs.  Spencer  brings  her  suit  for  this  refusal  of  registra- 
tion, and  Mrs.  Webster  for  the  rejection  of  her  vote,  under 
the  second  and  third  sections  of  the  act  of  May  31,  1870. 

The  seventh  section  of  the  organic  act,  above  referred  to, 
limits  the  right  to  vote  to  "all  male  citizens;"  but  it  is  con- 
tended that,  in  the  presence  of  the  fourteenth  amendment, 
the  word  male  is  without  effect,  and  the  act  authorizes  "  all 
citizens"  to  exercise  the  elective  franchise. 

The  question  involved  in  the  two  actions  which  have  been 
argued,  and  which  for  the  purposes  of  judgment  may  be 
regarded  as  one,  is  whether  the  plaintiffs  have  a  right  to 
exercise  within  this  jurisdiction  the  elective  franchise.  The 
letter  of  the  law  controlling  the  subject  is  to  be  found  in  the 
seventh  section  of  the  act  of  February  21,  1871,  entitled 
**  An  act  to  provide  a  government  for  the  District  of  Colum- 
bia," as  follows : 

^^ And  be  it  further  enacted,  That  all  male  citizens  of  the 
United  States,  above  the  age  of  twenty-one  years,  who  shall 
have  been  actual  residents  of  said  District  for  three  months 
prior  to  the  passage  of  this  act,  except  such  as  are  non 
compos  mentis  and  persons  convicted  of  infamous  crimes, 
shall  be  entitled  to  vote  at  said  election  in  the  election  dis- 
trict or  precinct  in  which  he  shall  then  reside  and  shall  have 
so  resided  for  thirty  days  immediately  preceding  said  elec- 
tion, and  shall  be  eligible  to  any  office  within  the  said  District, 
and  for  all  subsequent  elections  twelve  months'  prior  resi- 
dence shall  be  required  to  constitute  a  voter;  but  the  legisla- 
tive assembly  shall  have  no  right  to  abridge  or  limit  the 
right  of  suffrage. " 

It  will  be  seen  by  the  terms  of  this  act  that  females  are  not 
Included  within  its  privileges.  On  the  contrary,  by  implica- 
tion they  are  excluded.  We  do  not  understand  that  it  is 
even  insisted  in  argument  that  authority  for  the  exercise  of 
the  franchise  is  to  be  derived  from  law.  The  position  taken 
is  that  the  plaintiffs  have  a  right  to  vote  independent  of  the 
law ;  Gfren  in  defiance  of  the  terms  of  the  law.  The  claim,  as 
we  understand  it,  is  that  they  have  an  inherent  right,  rest- 
ing  in/  nature,  and  guaranteed  by  the  Constitution  in  suck 
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wise  that  it  may  not  be  defeated  by  legislation.  In  virtue  of 
tbis  natural  and  constitutional  right,  the  plaintiffs  ask  the 
court  to  overrule  the  law,  and  give  effect  to  rights  lying 
behind  it  and  rising  superior  to  its  authority. 

The  court  has  listened  patiently  and  with  interest  to  inge- 
nious argument  in  support  of  the  claim,  but  have  failed  to  be 
convinced  of  the  correctness  of  the  position,  whether  on 
authority  or  in  reason.  In  all  periods  and  in  all  countries,  it 
may  be  safely  assumed  that  no  privilege  has  been  held  to  be 
more  exclusively  within  the  control  of  conventional  power 
than  the  privilege  of  voting,  each  state  in  turn  regulating  the 
subject  by  the  sovereign  political  will.  The  nearest  approach 
to  the  natural  right  to  vote  or  govern — two  words  in  this  con- 
nection signifying  the  same  thing — is  to  be  found  in  those 
countries  and  governments  that  assert  the  hereditary  right  to 
rule.  The  assumption  of  divine  right  would  be  a  full  vindi- 
cation of  the  natural  right  contended  for  here,  provided  it  did 
not  involve  the  hereditary  obligation  to  obey. 

Again,  in  other  states,  embracing  the  republics,  and  espe- 
cially our  own,  including  the  States  which  make  up  the  Unit- 
ed States,  this  right  has  been  made  to  rest  upon  the  author- 
it}^  of  political  power,  defining  who  may  be  an  elector,  and 
what  shall  constitute  his  qualification ;  most  States  in  the 
past  period  declaring  property  as  the  familiar  basis  of  a  right 
to  vote ;  others,  intelligence  ;  others,  more  numerous,  extend- 
ing the  right  to  all  male  persons  who  have  attained  the  age 
of  majority. 

While  the  conditions  of  the  right  have  varied  in  several 
States,  and  from  time  to  time  been  modified  in  the  same 
State,  the  right  has  uniformly  rested  upon  the  express  au- 
thority of  the  political  power,  and  been  made  to  revolve 
within  the  limitations  of  exi)ress  law. 

Passing  from  this  brief  allusion  to  the  political  history  of 
the  question  into  the  consideration  of  its  inherent  merits,  we 
do  not  hesitate  to  believe  that  the  legal  vindication  of  the 
natural  right  of  all  citizens  to  vote  would,  at  this  stage  of 
popular  intelligence,  involve  the  destruction  of  civil  govern- 
ment. There  is  nothing  in  the  history  of  the  past  that  teaches 
us  otherwise.  There  is  little  in  current  history  that  jfromises 
a  better  result.    The  right  of  all  men  to  vote  is  as  fally  rec- 
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oguized  in  the  popalation  of  our  large  centers  and  cities  as 
can  well  be  done,  short  of  an  absolute  declaration  that  all 
men  shall  vote,  irrespective  of  qnalitications.  The  result  in 
these  centers  is  political  profligacy  and  violence  verging  upon 
anarchy.  The  influences  working  out  this  result  are  appar- 
ent in  the  utter  neglect  of  all  agencies  to  conserve  the  virtue, 
integrity,  and  wisdom  of  government,  and  the  appropriation 
of  all  agencies  calculated  to  demoralize  and  debase  the  integ- 
rity of  the  elector.  Institutions  of  learning,  calculated  to 
bring  men  up  to  their  highest  state  of  political  citizenship 
and  indispensable  to  the  qualiflcations  of  the  mind  and  morals 
of  the  responsible  voter,  are  postponed  to  the  agency  of  the 
dram-shop  and  gambling  hell,  and  men  of  conscience  and 
capacity  are  discarded  to  the  promotion  of  vagabonds  to 
power. 

This  condition  demonstrates  that  the  right  to  vote  ought 
not  to  be,  and  is  not,  an  absolute  right.  The  fact  that  the 
practical  working  of  the  assumed  right  would  be  destructive 
of  civilization  is  decisive  that  the  right  does  not  exist. 

Has  it  become  a  constitutional  right,  under  the  provisions 
of  the  fourteenth  and  fifteenth  amendments  of  the  Constitu- 
tion f  which  provide  as  follows : 

Fourteenth  amendment,  section  1.— "  All  persons,  born  or 
naturalized  In  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States,  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States." 

Fifteenth  amendment,  section  1. — "The  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  State,  on  account  of  race,  color, 
or  previous  condition  of  servitude." 

Section  2. — "The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation." 

It  will  be  seen  by  the  first  clause  of  the  fourteenth  amend- 
ment, that  the  plaintiffs,  in  common  with  all  other  persons 
born  in  the  United  States,  are  citizens  thereof,  and,  if  to 
make  them  citizens  is  to  make  them  voters,  the  plaintiffs  n^ay, 
of  right,  vote.  It  will  be  inferred  from  what  has  already 
been  said,  that  to  make  a  person  a  citizen  is  not  to  make  him 
12  DC 
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or  her  a  voter.  All  that  has  been  accomplished  by  this 
amendment  to  the  Constitation,  or  by  its  previous  provisions, 
is  to  distingaish  them  from  aliens,  and  make  them  capable 
of  becoming  voters. 

In  giving  expression  to  my  own  judgment,  this  clause  does 
advance  them  to  full  citizenship,  and  clothes  them  with  the 
capacity  to  become  voters.  The  prov^ision  ends  with  the 
declaration  of  their  citizenship.  It  is  a  constitutional  pro- 
vision that  does  not  execute  itself.  It  is  the  creation  of  a 
constitutional  condition  that  requires  the  supervention  of 
legislative  power  in  the  exercise  of  legislative  discretion  to 
give  it  effect.  The  constitutional  capability  of  becoming  a 
voter  created  by  this  amendment  lies  dormant,  as  in  the  case 
of  an  infant,  until  made  effective  by  legislative  action.  Con- 
gress, the  legislative  power  of  this  jurisdiction,  as  yet,  has 
not  seen  fit  to  carry  the  inchoate  right  into  effect,  as  is  appar- 
ent in  the  law  regulating  the  franchise  of  this  District.  When 
that  shall  have  been  done,  it  will  be  the  pleasure  of  this  court 
to  administer  the  law  as  they  find  it.  Until  this  shall  be 
4one,  the  considerations  of  fitness  and  unfitness,  merit  and 
demerit,  are  considerations  for  the  law-making  power.  The 
demurrer  in  these  cases  is  sustained. 
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HERMAN  SCHMIDT  vs.  SMITH  PETTIT. 
At  Law.— No.  8302. 

I.  By  Jease  for  years  it  was  provided  that  if  the  premises  shoald  be 
destroyed  by  fire  the  rent  was  to  cease  UQtil  the  landlord  shoald  put 
them  in  good  order  and  condition,  bat  the  landlord  did  not  otherwise 
covenant  to  rebuild,  and  the  building  was  destroyed  by  fire  daring 
the  term : 

a.  Held,  that,  as  the  lessor  was  not  obliged  to  rebuild,  by  mutuality  of  obli- 
gation, the  tenant  could  not  be  held  liable  for  rent  after  the  house 
was  rebuilt  unless  he  elected  to  enter  into  possession  of  the  restored 
premises. 

h.  Held,  also,  that  in  such  case  the  destruction  of  the  premises  by  the  fire 
put  an  end  to  the  lease. 

c  Held,  also,  that  it  is  a  sound  principle,  where  the  lease  contains  no 
covenant  to  the  contrary,  destruction  of  the  subject-matter  of  a  lease 
will  terminate  the  lease. 

n.  A  covenant  in  a  lease  that  the  tenant  shall  keep  the  premises  in 
good  order,  and  deliver  the  same  in  good  order  as  "  they  are  now,''  on 
the  expiration  of  the  lease,  binds  the  tenant  to  rebuild  in  case  the 
premises  should  be  destroyed  by  fire,  and  if  he  abandons  them, 
and  the  landlord  takes  possession  and  erects  a  more  costly  and  com- 
modious structure,  the  tenant  cannot  maintain  an  action  to  compel 
him  to  pay  the  difference  between  the  rental  value  of  the  property 
before  and  after  the  fire. 

STATEMENT  OF  THE  CASE. 

This  action  is  brought  by  a  lessee  to  recover  damages  from 
his  landlord  for  eviction  before  the  expiration  of  his  lease. 
The  contracts  relied  upon  are  a  lease  and  a  renet^al,  both  in 
writing,  and  both  set  up  in  the  declaration,  and  used  in  evi- 
dence upon  the  trial.  The  original  leavse  bears  date  August 
12,  1864,  whereby  the  defendant,  Smith  Pettit,  demises  to  one 
Julius  Weibel  ^^  all  that  messuage,  tenement,  and  premises 
known  as  house  No.  408  Eleventh  street  west,"  in  the  city  of 
Washington,  for  the  term  of  five  years  from  the  Ist  day  of 
August,  1864.  The  only  stipulation  in  this  deed  necessary  to 
notice  is  the  following :  ^^  If  the  said  premises,  or  any  part 
thereof,  shall  be  destroyed  by  fire  or  other  t^asualty  so  that 
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the  same  shall  be  untenable,  that  then,  and  in  sach  case, 
the  said  rent  shall  cease  until  the  said  Smith  Pettit,  his  heirs 
or  assigns,  shall  rebuild,  or  put  the  said  premises  in  good 
tenantable  order  and  condition." 

The  rent  reserved  was  $190  a  month  for  the  first  two 
months,  and  $80  a  month  for  each  month  thereafter  during 
the  term.  Weibel  took  possession  under  his  lease,  and  it  was 
assumed  and  conceded  that  some  time  previous  to  the  renewal, 
presently  to  be  mentioned,  he  assigned  his  interest  therein  to  the 
plaintiff,  Herman  Schmidt.  The  said  renewal  was  made  to 
said  Schmidt  in  these  words: 

"Washington,  J).  C, 

^^Decemher  10, 1868. 

"For  value  received,  Thereby  renew  the  above  lease  of  the 
premises  therein  described  for  the  period  of  three  years  from 
the  first  day  of  December,  1868,  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  yielding  and  paying  therefor 
the  said  rent,  and  on  the  same  covenants  therein  contained^ 
with  the  additional  covenant  that  the  said  Herman  Schmidt 
shall  keep  the  said  premises  in  good  order  and  repair  during 
the  said  demise  or  lease,  and  deliver  the  same  in  as  good 
order  as  they  are  now,  on  the  expiration  of  the  said  lease. 

"Smith  Pettit," 


( 


The  renewed  lease  was  to  expire  on  the  first  day  of  Decem- 
ber, 1871 ;  but  on  the  fourth  day  of  March,  1870,  the  leased 
premises  were  destroyed  by  fire.  The  declaration  then 
alleges  that  the  defendant  proceeded  to  rebuild  said  premises, 
and  had  the  same  completed  by  the  first  day  of  September, 
1870,  and  that  plaintiff  on  said  last-mentioned  day,  "  and 
at  many  other  times  at  the  place  aforesaid,  requested  and 
demanded  of  the  defendant  to  give  to  the  plaintiff  possession 
of  said  premises,  and  to  permit  the  plaintiff  to  occupy  the 
same,  as  he  was  legally  and  justly  entitled  to  under  said 
lease  and  renewal,  yet  the  defendant  refused  to  give  the 
plaintiff  possession  of  said  premises^  and  to  permit  him  to 
occupy  the  same,  and  hath  ever  since  refused  so  to  do, 
whereby  the  plaintiff  lost  and  was  deprived  of  the  annual 
rental  value  of  said  premises  from  the  first  day  of  September, 
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1870,  to  and  including  the  first  day  of  December,  1871,  and 
which  rental-value  during  that  period  was  two  thousaud 
five  hundred  dollars  per  year. 

The  pleas  of  the  defendant  were,  in  substance,  the  general 
issue,  except  the  fourth  and  fifth,  which  are  here  given  in 
substance,  together  with  the  demurrer  thereto,  and  which 
demurrer  was  sustained  by  the  circuit  court. 

^^  And  for  a  farther  plea  the  defendant  says  that  after  the 
partial  burning  of  said  premises,  as  alleged,  the  plaintiff  did 
not  rebuild  or  repair  said  premises  in  accordance  with  the 
terms  of  the  lease  and  renewal  and  under  which  he  held  said 
premises. 

"  TAYLOR  &  WOOD, 
^^ Attorneys  for  Defendant^ 

"  DEMURRER. 

"The  plaintiff  says  the  foregoing  plea  is  bad.  The  point 
to  be  argued  is,  that  the  plaintiff  was  not  bound  to  repair. 

"MOORE  &  BRIGHT  AND  GRAY, 

''For  Plaintiff P 

Whereupon  the  issue  of  fact  was  tried  by  a  jury  at  the 
October  term  of  the  circuit  court  in  1872.  For  the  purpose 
of  illustrating  the  decision  following,  it  is  only  necessary  to 
state  the  third  instruction  asked  for  by  the  defendant  on 
said  trial,  which  is  here  given : 

"3d.  That  under  the  terms  of  the  lease  and  renewal  the 
plaintifi  was  legally  bound  to  rebuild  or  repair  the  said 
premises,  if  destroyed  in  whole  or  in  part,  by  fire,  so  as  to 
render  the  same  tenantable." 

This  prayer  was  refused,  and  the  defendant  made  his 
exception  to  such  refusal,  and  the  verdict  was  in  favor  of  the 
plaintiff. 

Moore  &  Bright  and  Oray  for  the  plaintift": 

The  points  on  their  brief  are  not  given,  as  they  refer  to 
a  matter  which  it  became  unnecessary  for  the  court  to  con- 
sider. 
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Taylor  &  Woodj  for  the  defendant,  made  the  points  follow- 
ing,  inter  alia : 

The  legal  effect  of  the  additional  covenant  in  the  renewal 
is  to  compel  the  plaintiff  to  rebuild  or  repair  in  case  of  fire» 
The  legal  effect  of  the  covenants  of  the  original  lease  is  to 
keep  in  repair,  fire  and  other  casualty  excepted,  the  one 
being  an  absolute,  and  the  other  a  qualified  covenant  to 
repair.  Can  they  be  made  to  stand  together  t  The  only  way 
this  can  be  done  is  to  make  the  qualifying  words  "  fire  or 
other  casualty  excepted,"  which  qualify  the  original  covenant^ 
also  to  qualify  the  absolute  covenant  in  the  renewal.  If  this  is 
done  in  this  case,  then  the  additional  absolute  covenant  on 
which  the  lease  is  renewed  is  made  to  be  the  same  qualified 
covenant  that  is  found  in  the  original  lease,  and  not  an 
additional  covenant,  or,  injother  words,  it  has  no  effect  at  all; 
is  a  mere  nullity.  We  think  the  words  "  additional  cove- 
nant" show  that  it  was  intended  by  the  lessor  that  this 
covenant  in  the  renewal  should  have  its  legal  effect,  and  that 
the  qualifying  words,  "  fire  or  other  casualty,"  contained  in 
the  oriorinal  lease  were  ''  ex  indttstria  "  omitted  in  this  abso- 
lute additional  covenant  contained  in  the  renewal. 

Under  the  same  rule  of  construction  applied  by  the  court,, 
if  the  original  lease  contained  an  absolute  negative  covenant^ 
as  that  the  ^^ tenant  should  ^not^  repair,"  or  should  repair 
^^  under  no  circumstances,"  and  the  renewal  contained  the 
additional  affirmative  covenant  to  repair  generally,  (in  legal 
effect  to  rebuild  in  case  of  fire,)  then  these  two  inconsistent 
covenants  might  be  made  to  staud  together  by  applying  the 
same  principle  of  construction,  viz,  by  taking  out  the  quali- 
fying negative  words,  "not"  or  "under  no  circumstances,'^ 
from  the  first  covenant  in  the  lease,  and  making  them  qualify 
the  affirmative  covenant  in  the  renewal ;  and  thus  any  two 
covenants,  however  inconsistent,  might  be  made  to  stand  to- 
gether. 

We  think  that  as  the  renewal  is  the  last  contract,  and  made 
with  a  different  party,  (in  whom  the  lessee  might  have  had  less 
confidence  that  he  would  protect  the  property  from  accident 
by  fire,)  that  if  either  covenant  controls  the  other,  (as  being 
inconsistent  with  it,)  that  effect  should  be  given  to  the  last 
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additional  covenant  contained  in  the  renewal,  just  as  a  clause 
in  the  codicil  of  a  will  controls  any  claase  in  the  will  incon- 
sistent with  it. 

If  the  plaintiff  was  boand  to  rebuild,  and  did  not,  having 
paid  no  rent,  the  whole  consideration  has  failed,  and  also 
there  has  been  a  breach  of  the  covenant  of  plaintiff  to  rebuild, 
which  formed  the  condition  of  the  renewal ;  and  the  plaintiff's 
action  for  damages  should  not  have  been  sustained,  but  the 
demurrers  overruled. 

Also,  if  plaintiff  was  bound  to  rebuild,  and  did  not,  the 
measure  of  damages  given  by  the  court  was  wrong,  as  the 
breach  of  the  covenant  to  rebuild  should  have  been  allowed 
to  mitigate  the  damages  to  the  extent  of  the  increased  .rental 
value  claimed  by  the  plaintiff  in  this  action. 


Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

According  to  the  terms  of  the  old  lease,  the  rent  was  to 
cease  until  the  house  should  be  rebuilt  by  the  landlord,  but 
that  lease  contained  no  covenant  binding  the  landlord  to  re- 
build at  all ;  so  that  he  was  left  at  liberty  to  rebuild  or  not 
at  his  option.  If  he  chose  not  to  rebuild  during  the  term, 
the  tenant  was  to  be  discharged  from  the  payment  of  rent. 

And  since  mutuality  of  obligation  is  necessary  in  every 
contract,  the  tenant  could  not  have  been  held  for  the  rent 
after  the  house  had  been  rebuilt,  unless  he  elected  to  enter 
into  possession  of  the  restored  premises.  If,  then,  the  land- 
lord was  not  bound  by  any  covenant  to  rebuild,  and  this  dis- 
charged the  tenant  from  his  obligation  as  to  the  payment  of 
rent,  the  lease  was  put  an  end  to  by  the  fire. 

In  Brown  vs.  Quilter^  cited  in  1  Selw.,  N.  P.,  471,  Ld.  North- 
ington,  Ch.,  said:  "There  is  not  any  covenant  from  the 
landlord  to  rebuild.  A  court  of  equity  can  decree  a  specific 
performance  in  those  cases  only  where  clear  directions  cau 
be  given  in  what  manner  and  when  the  act  is  to  be  performed. 
It  would  be  most  arbitrary  in  me  to  decree  a  rebuilding  in  a 
case  where  there  is  not  any  covenant  for  the  rebuilding.  All 
that  can  be  required  from  a  court  of  equity  is,  in  a  case  like 
this,  when  the  action  shall  be  brought  for  rent,  to  order  an 
injunction  until  the  houses  are  rebuilt  or  the  lease  delivered 
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up.  Ill  the  preseut  case  there  has  uot  beeu  auy  iictioa  brought 
for  the  rent,  aud  the  defendant  (the  landlord)  has  offered  to 
accept  a  surrender  of  the  lease,  which  is  all  the  relief  the 
plaintiff  is  entitled  to." 

Thus  far  we  have  assumed  that  the  old  contract,  so  far  as 
it  related  to  rebuilding,  in  case  of  lire,  was  in  force  between 
the  parties  to  the  renewed  one.  Under  that  the  tenant  waa 
not  bound  to  rebuild,  nor  was  the  landlord.  But  if  the  prem- 
ises should  be  destroyed  by  fire  the  tenant  was  to  be  released 
from  payment  of  rent,  and  the  loss  was  to  fall  upon  the  land- 
lord. But  this  was  changed  in  the  new  agreement,  which  pro- 
vided for  an  extension  of  the  term  to  a  new  party  at  the 
former.reut,  ''and  on  the  same  covenants  therein  contained, 
with  the  additional  covenant  that  the  said  Herman  Schmidt  shall 
Iceep  the  said  premises  in  good  order  and  repair  during  the  said 
demisCj  or  release  and  deliver  the  same  in  as  good  order  as  they 
are  now  on  the  expiration  of  the  said  lease.  ^ 

Now,  by  all  the  authorities,  this  agreement  bound  the  ten- 
ant himself  to  rebuild  in  case  the  premises  should  be  destroyed 
by  fire.  We  have  seen  that  the  first  contract  bound  neither 
the  landlord  nor  the  tenant  to  rebuild  in  case  the  premises 
should  be  destroyed.  The  covenants  of  the  old  contract 
became,  by  reference,  the  terms  of  the  new  one,  except  as  to 
this  one  additional  stipulation,  which  bound  the  tenant  in 
express  aud  distinct  terms.  It  may  not  have  been  the  inten- 
tion of  either  party  to  make  it  so,  but  the  agreement  is  written, 
and  we  are  bound  to  interpret  it  by  its  own  terms  ;  and  in  a 
case  of  such  iniquity  as  the  present  claim  it  is  uot  a  matter  of 
regret  to  find  the  plaintiff  defeated  by  any  accident. 

As  has  been  stated,  the  fire  occurred  on  the  4th  of  March, 
1870.  The  tenant,  Schmidt,  then  abandoned  the  premises 
aud  the'y  were  taken  possession  of  by  the  defendant,  his  land- 
lord, who  erected,  and  by  tbe  month  of  September  following 
had  completed,  an  expensive  and  commodious  building,  of 
which  he  took  possession  and  occupied  with  his  family,  the 
rental  value  of  which  plaintiff  claims  to  have  been  at  the  rate 
of  $2,500  a  year.  The  rental  value  of  the  property  before 
the  fire  was  shown  uot  to  exceed  the  amount  of  the  reserved 
rent,  namely  $960.  The  object  of  the  present  action  is  to 
compel  the  landlord  to  pay  the  difference  to  his  tenant  for 
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the  unexpired  portion  of  the  term,  a  little  more  than  one  year, 
and,  under  the  instructions  of  the  court  below,  the  jury  did 
find  in  his  favor  damages  to  the  amount  of  $690. 

But  there  remains  to  be  presented  another  view  of  this  sub* 
ject,  which  we  deem  £a>tal  to  the  plaintiff's  claim. 

The  subject  of  the  lease  was  ^'  all  that  messuage,  tenement, 
and  premises  known  as  house  !Nro.  468  on  Eleventh  street 
west,  in  the  city  of  Washington,  D.  O. "  It  was  not  a  farm, 
or  a  piece  of  land,  nor  a  lot  in  the  city,  but  a  ^'  house,  ^  used, 
as  was  sliown  in  evidence,  as  a  restaurant. 

Now,  it  has  been  determined  by  several  decisions  in  this 
country,  and  upon  sound  principle,  that,  where  the  lease  con- 
tains no  covenant  to  the  contrary,  destruction  of  the  subject- 
matter  of  a  demise  will  terminate  the  lease. 

In  Wiiiston  vs.  Cornish^  5  Ohio  R.,  477,  which  was  eject- 
ment brought  by  the  landlord  to  recover  possession  from  the 
tenant  after  the  demised  premises  had  been  destroyed  by  fire, 
the  facts  were  these :  The  lease  was  of  a  store-room  on  the 
first  floor  and  of  the  cellar  beneath,  in  the  city  of  Cincinnati. 
There  were  other  rooms  above,  which  were  not  included  in 
the  lease.  The  whole  house  had  been  burnt  down  during  the 
existence  of  the  lessee's  term.  The  lessee  then  built  another 
house  over  the  cellar,  but  of  only  one  story,  so  that  the  space 
it  occupied  was  not  more  extensive,  either  on  the  ground  or 
above,  than  the  premises  he  had  leased.  The  contract 
required  the  tenant  to  pay  his  rent  during  the  whole  term, 
with  no  exception  as  to  fire.  It  was  decided  that,  the  subject 
of  the  lease  having  been  consumed,  the  lease  itself  was  at  an 
end. 

The  same  doctrine  was  followed  in  New  York  in  the  case 
of  Kerr  vs.  The  Merchants  Ex.-  Co.,  3  Edwards's  Ch.  R.,  315, 
and  in  Graves  vs.  Borden^  29  Barbour,  100;  and  in  Alabama 
in  the  recent  case  of  McMillan  vs.  Solomon^  42  Ala.,  356. 

In  Alexander  vs.  Dorseyj  12  Ga.  R.,  the  court  say:  "To 
rent  lands  is  one  thing,  but  to  rent  a  room  is  another  and  a 
different  thing.  By  the  former,  the  land  itself  passes ;  by 
the  latter,  nothing  but  what  comes  strictly  within  the  mean- 
ing of  the  contract.  But  when  the  whole  has  been  destroyed 
by  fire,  it  never  was  intended  by  the  parties  to  prevent  the 
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landlord  from  re-entering  the  premises  for  tlie  purpose  of 
reconstructing." 

In  Ainsworth  vs.  Ritt,  38  Gal.  B.,  89,  the  court  held  that^ 
^^  where  there  are  no  covenants  to  repair  and  where  the  land 
on  which  it  rests  is  not  leased  also,  the  destruction  of  the 
building  terminates  the  relation  of  landlord  and  tenant." 

The  judgment  below  is  to  be  reversed. 


^H 

1 

\ 
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DERR  &  THOMPSON  vs.  TIMOTHY  LUBEY  AND  HIS 
GARNISHEE,  THE  DISTRICT  OF  COLUMBIA. 

At  Law.— No.  2736. 

The  District  of  Columbia  cannot  be  charged  as  garnishee  apon  process  of 
attachment  on  account  of  the  salary  due  from  it  to  an  officer  of  tha 
District  government. 

STATEMENT  OF  THE  CASE. 

On  the  14th  day  of  December,  1866,  the  appellants,  Derr 
&  Thompson,  recovered  a  judgment  in  the  supreme  court  of 
the  District  of  Columbia  against  the  said  Timothy  Lubey  for 
the  sum  of  $292.75,  with  interest  from  June  15,  1866,  and 
costs  of  suit.  Execution  was  issued  on  said  judgment,  which 
was  returned  nulla  bona. 

The  judgment  having  become  dormant,  the  same  was,  od 
the  13th  day  of  June,  1871,  revived  by  scire  facias. 

Lubey,  the  judgment-debtor,  having  been  appointed  water- 
registrar  under  the  government  of  the  District  of  Columbia^ 
an  attachment  was  taken  out  against  his  salary  as  such  of&- 
cer,  in  pursuance  of  the  Maryland  attachment-act  of  1715, 
Chap.  XL.,  sec.  7,  (Thompson's  Digest,  94,)  and  laid  in  the 
hands  of  the  governor  of  said  District,  November  15, 1871. 

On  the  2d  of  January,  1872,  the  answer  of  the  District  of 
Columbia  was  filed,  admitting  that  the  sum  of  $500  had  been 
paid  to  Lubey,  the  judgment-debtor,  after  the  attachment 
was  laid,  and  setting  up  that  the  salary  of  Lubey,  because 
he  is  an  officer  of  said  municipal  corporation,  is  not  subject 
to  attachment. 

Whereupon,  the  counsel  of  Derr  &  Thompson  moved  the 
court  for  judgment  of  condemnation  against  the  said  body- 
corporate  on  said  answer.  The  court,  however,  overruled 
the  motion  for  judgment.  And  this  appeal  is  taken  to 
reverse  that  decision. 


188 


Supreme  Court,  D.  C. 


[Sept.  T., 


Derr  &  Thompson  ts.  Lubey. 


Robert  Leech  and  Enoch  Totten,  for  the  plaiutiff,  relied  on 
the  following  points : 

1.  The  District  of  Columbia  is  a  body-corporate  for  mnni- 
cipal  purposes,  capable  of  contracting  and  being  contracted, 
with,  of  suing  and  being  sued,  and  of  pleading  and  being 
impleaded  in  the  courts. 

2.  The  said  "body-corporate  for  municipal  purposes"  can. 
lawfully  be  charged  as  garnishee  on  account  of  salary  due  to 
one  of  its  officers. 

Act  of  Congress  approved  February  21, 1871,  entitled  "An 
act  to  provide  a  government  for  the  District  of  Columbia,'' 
16  Stat,  419 ;  Bray  vs.  Wallingford,  20  Conn.,  416;  Whidden 
vs.  DraJcCj  5  New  Hampshire,  13. 

William  A.  CooJc^  for  the  District  of  Columbia,  cited  8  Mary- 
land R.,  95;  4  How.,  20. 


By  the  Court  : 

The  decision  of  the  court  below  must  be  affirmed.  We  are 
all  of  the  opinion  that  process  of  attachment  will  not  lie  to 
garnishee  the  salaries  due  from  the  District  government  to 
its  officers,  on  the  ground  of  public  coDvenience  and  neces- 
sity. 
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NAl^NIB  HAW  VS.  MARSHALL  BROWN  ET  AL. 

Equity.— No.  600. 

A  devise  was  made  to  an  executor)  bis  heirs,  ScCy  in  trast,  to  manage  and 
dispose  the  property  in  his  discretion  for  the  husbanding  and  increase 
thereof  during  the  minority  of  the  two  grandsons  of  the  testator; 
one-half  to  be  turned  over  to  the  elder  coming  of  age,  and  the  other 
half  to  the  younger  coming  of  age ;  and  if  either  died,  his  share  to  go 
to  the  survivor.  The  elder  attained  the  age  of  twenty-one,  and  died 
without  having  been  married ;  acid  the  survivor  attained  the  age  of 
twenty-one,  married,  and  died  intestate,  leaving  a  widow.  The  sur- 
vivor occupied  the  property  and  exercised  ownership  over  the  same 
until  his  death.  No  deed  of  conveyance  was  ever  made  by  the  exe- 
cutor to  such  survivor,  and  the  said  executor  is  now  dead. 

I.  Held,  that  the  executor  took  the  legal  estate  for  a  particular  purpose 

only  until  the  devisees  should  severally  arrive  at  the  proper  age ;  that, 

^  the  survivor  having  taken  possession,  he  became  seized  in  deed  and  in 

,  fact,  and  thereby  became  invested  with  the  full  legal  title,  and  that 
no  conveyance  from  the  executor  was  necessary,  as  the  will  itself  did 
not  prescribe  that  formality. 

n.  Held,  also,  that  upon  the  death  of  the  ^rvivor  his  widow  became 
entitled  to  an  estate  of  dower  in  the  premises. 

STATEMEI^T  OF  THE   CASE. 

On  the  13th  day  of  October,  1847,  Eliza  Haw,  who  was 
then  the  wife  of  Henry  Haw,  was  the  owner  of,  and  seized 
in  fee-simple  of,  a  farm  in  the  District  of  Columbia,  known 
as  '*  Mount  Pleasant  and  Pleasant  Plains.'' 

Henry  Haw  had  issue  by  his  said  wife  Eliza,  and  the 
said  Eliza  died  in  the  life-time  of  her  husband,  who  is  still 
living. 

After  the  death  of  the  said  Eliza,  to  wit,  on  the  31st  day 
of  July,  1849,  said  Henry  Haw  conveyed  by  deed  his  right, 
title,  and  life-estate,  as  tenant  by  the  curtesy,  to  said  farm 
to  Eosanna  Brown,  his  mother-in-law. 

The  will  of  Bosanna  Brown,  which  was  admitted  to  pro- 
bate June  14, 1852,  contained  the  following  clause :  ^^  Third. 
I  give  and  devise  and  bequeath  all  the  rest  and  residue  of 
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my  estate,  except  as  in  the  last  aforegoing  clause  is  excepted,  ^ 
unto  my  executor,  hereinafter  named,  his  heirs,  executors, 
administrators,  and  assigns,  in  trust,  to  manage  and  dispose 
the  same  in  his  discretion  for  the  husbanding  and  increase 
thereof  while  my  two  grandsons,  John  Haw  and  Jesse  6. 
Haw,  are  under  the  age  of  twenty-one  years,  and  to  apply 
the  income,  or  so  much  thereof  as  in  his  discretion  he  may 
tleem  necessary,  equally  between  my  said  two  grandsons, 
during  their  minority,  for  their  support,  maintenance,  and 
education ;  and  upon  the  elder  of  them  coming  of  age  to 
turn  over  and  accoant  to  him  for  one  equal  half  of  my  estate 
and  property  hereby  bequeathed  in  trust,  and  in  like  manner 
upon  the  younger  c6miug  of«ge  to  turn  over  and  account 
to  him  for  the  other  equal  half;  and  if  either  of  my  said  two 
grandsons  should  die  before  coming  of  age,  leaving  no  child  or 
children  born  in  lawful  wedlock,  then  my  will  is  that  the 
share  of  him  so  dying  shall  go  to  and  be  invested  in  the 
survivor,  and  be  accounted  for  to  him  by  my  said  executor." 

This  clause  devises  the  said  interest  in  said  farm  conveyed 
by  daid  Henry  Haw  to  the  testatrix  on  the  Slst  day  of  Jiily, 
1849. 

The  will  appoints  Henry  C.  Matthews  as  sole  executor. 

At  the  time  of  the  conveyance  of  the  estate  by  the  curtesy 
to  said  Eosanna  Brown  two  children,  the  only  issue  of  the 
marriage  of  said  Eliza  Haw  and  Henry  Haw,  were  living, 
namely,  John  Haw  and  Jesse  B.  Haw,  the  devisees  referred 
to  in  the  will.  John,  the  elder,  died  in  February,  1857,  hav- 
ing attained  the  age  of  21  years,  and  was  never  married. 
Jesse  B.  Haw,  the  survivor,  and  heir  at  law  of  John,  attained 
twenty-one  on  the  11th  of  July,  1859,  and  married  the  com- 
plainant on  the  3d  of  January,  1860,  and  died  intestate  on 
the  14th  of  April,  1863. 

Jesse  B.  Haw,  before  and  after  attaining  twenty-one  years 
of  age,  occupied  the  dwelling-house  on  the  farm,  and  after 
his  marriage  continued  to  live  there  with  his  wife.  In  the 
summer  of  1861  they  were  compelled  to  leave  inconsequence 
of  the  war.  Daring  the  aforesaid  occupation  he  cultivated 
the  farm  and  exercised  ownership  over  the  same,  and  after 
such  occupation  he  continued  in  possession  by  his  tenants 
«nd  in  the  exercise  of  ownership  nntil  his  death;  but  no 
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deed  of  conveyance  was  made  by  said  Henry  C.  Matthews, 
sole  executor,  to  said  Jesse  B.  Haw  at  the  time  or  after  he 
attained  the  age  of  twenty-one  years,  and  said  Matthews 
died  in  May,  1862. 

Jesse  B.  Haw,  before  his  death,  viz,  on  the  2d  March, 
1863,  conveyed  part  of  said  farm,  consisting  of  the  mausion- 
honse  and  thirty  acres,  for  the  use  of  his  wife,  who  after  his 
death  sold  this  part  for  $30,000,  but  this  deed  was  not 
expressed  to  be  in  lieu  of  dower. 

Mrs.  Haw  is  now  a  widow,  about  twenty-six  years  of  age, 
and  none  of  her  children  are  now  living. 

At  the  time  of  Jesse  B.  Haw's  death  the  farm  remaining 
consisted  of  about  ninety-six  acres. 

W.  B.  Todd  and  W.  S.  Oox,  who  bought  the  undivided 
third  of  G.  B.  Prentice,  one  of  the  heirs  at  law  of  Jesse  B 
Haw,  paid  Mrs.  Haw,  complainant,  $5,500  for  a  release  of 
her  supposed  right  of  dower  in  their  third. 

The  cause  was  certified  to  the  general  term  to  be  heard 
in  the  first  instance,  and  the  question  in  the  case  is  upon  the 
construction  of  the  clause  in  the  will  mentioned  in  the  state- 
ment, and  whether  the  executor  took  the  legal  title  under 
the  devise  so  as  to  take  away  the  right  of  dower  in  the  com- 
plainant. 


W.  D,  Davidge^  for  complainant,  contended  that — 

The  executor  under  the  will  took  no  further  than  was  suffi- 
cient to  carry  out  and  satisfy  the  trust ;  that  the  duty  of  the 
trustee  is  the  measure  of  his  title;  that  the  words  ^^  and  to  dis- 
pose the  same  ^  are  to  secure  the  husbandry  and  increase  of  the 
estate  during  minority;  and  that  the  estate  of  the  efecutor 
was  a  real-chattel  interest,  and  that  the  word  estate  was  used 
in  its  ordinary  acceptation.  Hill  on  Trusts,  239,  366;  12 
Cushing,  448 ;  6  Wall.,  458,  470 ;  16  Ves.,  490 ;  4  Barn.  & 
Cress.,  336 ;  11  How.,  499. 

W.  8.  Ooxy  for  himself  and  other  defendants,  argued  that — 

Where  the   trustee  has  power  of  selling,  he  is  held  to 
have  the  legal  title.    The  language  is  ^' to  dispose  the  same;" 
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and  this  implies  a  power  of  sale,  aad  consequently  clothes 
him  with  the  legal  title.  4  Kent,  39 ;  12  Pet.,  20L  ;  1  Cruise 
Dig.,  title  11,  chap.  3,  p.  384;  5  East,  96;  3  Richardson^ 
appendix,  408 ;  1  Sugden  on  Powers,  122  ;  1  Powell  on 
Dftvises,  228,  221 ;  5  Pet.,  481.  • 
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Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
court : 

In  the  case  now  before  us,  the  defendants  seek  to  defeat 
the  claim  of  dower  on  account  of  the  devise  to  the  executor, 
his  heirs,  executors,  administrators,  and  assigns. 

Is  there  a  purpose  expressed  for  which  this  estate  is 
handed  over  to  the  executor,  and  is  that  purpose  so  clear 
that  the  extent  of  the  estate  which  the  executor  takes  is 
controlled? 

Could  the  testatrix,  by  the  use  of  words  in  connection  with 
words  conveying  an  absolute  estate,  so  use  them  as  to  con- 
trol the  absolute  estate  and  reduce  it  below  a  pure  fee  or  a 
fee-simple  ? 

Not  only  may  the  language  of  the  devise  increase,  but  it 
may  lessen  the  estate.  The  devise  is  to  the  executor,  his  heirs^ 
executors,  administrators,  and  assigns,  in  trust,  to  manage  and 
dispose  the  same  in  his  discretion  for  the  husbanding  and 
increase  thereof  while  the  two  grandsons,  John  Haw  and 
Jesse  B.  Haw,  are  under  the  age  of  twenty-one  years,  aoid  to 
apply  the  income  equally,  &o.,  during  their  minority,  for  their 
support  and  education ;  one-half  of  the  estate  and  property 
bequeathed  in  trust  to  be  turned  over  and  accounted  for  to 
the  elder  coming  of  age,  and  the  other  half  to  be  turned 
over  and  accounted  for  to  the  younger  coming  of  age ;  and  if 
either  should  die  before  coming  of  age,  leaving  no  child,  his 
share  should  be  accounted  for  by  the  executor  to  the  survivor. 
Does  this  language  create  a  trust  f  If  it  creates  a  trust,  is  it 
a  naked,  dry  trust,  conveying  no  estate  to  the  executor,  but 
a  trust  estate,  to  be  managed  for  the  sole  use  and  benefit  oi 
the  two  boys,  or  the  survivor,  during  minority,  and  then  to 
be  delivered  to  them  or  to  the  survivor  ?  It  is  not  denied  that 
the  executor  held  in  trust.  What  estate  then  did  jbe  take 
The  legal  estate  was  vested  in  him,  but  for  a  particular  pur 
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pose ;  that  purpose  was  to  hold  the  property  till  events  should 
happen  which  must  happen  in  a  given  time.  There  was  no 
contingency  to  defeat  the  arrival  of  the  time  that  was  to  de- 
termine the  tenure  by  which  the  executor  held  the  land.  It 
was  certain  to  arrive,  and  when  it  did  arrive,  the  power  of  the 
executor  to  hold  any  longer  was  at  an  end.  When  the  time 
did  arrive  at  which  the  right  of  control  over  the  estate  by 
the  executor  ceased,  he,  in  fact,  did  not  undertake  to  prevent 
the  devisee  in  interest  from  entering  on  the  land  and  enjoy- 
ing the  possession,  taking  the  profits,  and  managing  for  him- 
self. 

At  the  appointed  time  the  husband  became  seized  in  deed 
and  in  fact,  and  this  seizure  was  legal,  it  was  lawful,  and  it 
was  out  of  the  lawful  power  of  the  executor  to  prevent  or 
defeat  the  entry.  Either  a  court  of  law  or  a  court  of  equity 
would  have  forced  him  to  yield  the  possession  to  the  owner. 
There  are  no  words  of  the  devise  to  indicate  any  higher  prop- 
erty in  the  executor  than  most  executors  have  who  are 
appointed  by  testators  for  the  purpose  of  managing  an  estate, 
real  and  personal,  till  the  devisees  severally  arrive  at  the 
proper  age.  The  law  vests  in  executors,  as  a  usual  thing, 
the  right  to  hold,  at  law,  an  estate,  when  the  object  is  that 
the  estate  shall  be  kept  .together  for  a  specified  time,  and 
during  this  period  no  one,  not  even  the  heir  or  ultimate 
devisee,  can  oust  the  executor,  the  trustee ;  and  in  this  way, 
and  for  the  pui-pose  of  preserving  the  estate  from  waste  and 
making  it  profitable,  he  is  invested  with  the  title,  which  is 
recognized  as  legal.  But  no  deeds  are  required  to  be  exe- 
cuted by  the  executor,  unless  theoriginal  power  to  theexecutor 
so  prescribes.  In  making  provision  for  settlements  by  the 
grantor  in  a  deed  or  by  a  testator  this  might  sometimes  be 
highly  proper.  But  where  the  language  of  a  deed  or  will 
indicates  nothing  beyond  a  naked  trust,  for  the  sole  purpose 
of  preserving  the  property  during  the  minority,  there  is  no 
reason  for  requiring  the  formality  of  a  deed  from  a  trustee, 
who  can  convey  no  property  except  by  virtue  of  the  instru- 
ment, which  itself  goes  to  the  beneficiary.  Possession  by 
the  snfrender  of  the  trustee  is  a  seizin  of  the  beneficiary, 
and  that  which  was  his  in  equity  has  by  the  surrender  and  act- 
ual possesaion  become  his  in  law.  Equity  would  have  forced 
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the  tnistee  to  Borfender  the  possession ;  but  if  he  has  voliiiif 
tarily  done  that- which  he  could  have  been  foa*ced  to  dp  tbo 
law  is  satisfied,  without  calling  in  the  aid  of  eqaity.  The 
eqnitable  and  legal  title  now  commingle  and  center  in  the 
same  person,  and  even  that  ancient  requirement  of  t^elaw, 
livery  of  seizin,  has  been  complied  with.  The  record-evi- 
dence of  title  is  the  will,  and  the  lawful  owner  is  in  possession. 
If  this  be  correct,  then  seizin  in  deed,  in  fact,  and  seixin  in 
law  have  been  perfected. 

Upon  the  death  of  John,  the  elder,  Jesse  K,  the  younger, 
became  entitled  to  the  whole  estate,  by  the  express  provisions 
of  the  wilL  And  on  the  arrival  at  the  age  of  twenty-one  of 
Jesse  B.,  the  will  required  the  executor  to  account  to  him  for 
the  share  of  John,  and  by  the  language  and  express  terms  of 
the  will  the  share  of  John  was  to  go  to  and  be  invested  in 
Jesse  B.,  the  survivor.  In  fact,  the  executor  did  turn  over 
the  dwelling-house  and  farm  to,  and  the  same  was  occupied 
and  cultivated  by,  Jesse  B.  Haw.  Here,  then,  at  the  time 
Jesse  B.  was  put  into  possession  by  the  executor,  he  was  pot 
into  possesion  of  the  whole,  and  there  was  no  allotmieiit  or 
division  of  the  estate  to  be  made  by  the  executor,  and  there 
could  be  no  demand  by  the  strictest  rule  of  law  of  a  separate 
deed  by  the  executor  to  the  administrator  or  heirs  of  John, 
to  be  by  them  conveyed  to  Jesse  B.,  for  the  will  itself  had 
provided  for  the  death  of  either. 

The  case  of  Ex  parte  Oadsden,  trustee,  3  Bichardson,  relied 
upon  by  the  learned  counsel  for  defendants,  was  the  construe^ 
tion  of  the  powers  of  a  trustee  in  a  deed  to  make  a  good  title 
to  a  lot  of  land  in  Charleston.  Miss  Gappedeville  had  con- 
tracted to  buy  the  lot,  provided  the  trustee  was  empowered 
to  sell  and  make  her  a  good  title.  The  question  was  whetlier 
the  legal  title  remained  in  Gadsden,  as  trustee,  or  whether 
it  was  ex^nted  in  the  cestui  que  trust  The  petition  was  for 
the  substitution  of  a  trustee.  The  deed  conveyed  the  lot  of 
land  to  the  trustee,  in  trust,  ^^to  raise  annually  thiereoiit  and 
therefrom  the  sum  of  eight  hundred  dollars,"  &c.,  and  after 
the  death  of  grantor  to  suffer  Elizabeth  Pepin,  her  present 
and  future  issue  by  her  husband,  to  hold  and  enjoy  the  said 
premises,  &c.,  or  ^Mn  trust  to  sell  the  same,"  &c.,  ^<  to  have 
and  to  hold  the  said  lot  of  land  to  the  trustee,  his  heirs  and 
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agisigns,  forever,  npoB  the  trasts,"  &c.  The  donor,  CoHas, 
and  Pepin,  husband  of  Mrs.  Pepin,  died  since  the  making  of 
the  deed,  bat  Mrs.  Pepin  and  several  children  were  living. 

The  chancellor  determined  that  the  legal  estate  was  still 
in  the  trustee,  and  that  he  was  the  proper  person  to  make 
title,  and  that  his  deed  of  conveyance  to  the  lot  would  be 
good  and  convey  a  sufficient  title,  and  the  court  of  appeals 
confirmed  the  decree. 

We  see  no  reason  to  disagree  with  the  decree  in  that  case. 
The  trust  in  that  case  was  a  continuing  one.  The  deed  con- 
templated that  the  trust  should  continue,  and  the  court 
determined  that  the  fee  was  executed  in  the  trustee,  and 
remained  in  him  for  the  purposes  of  the  trust. 

In  the  case  before  us  the  devise  is  to  the  executor,  his 
heirs,  assigns,  &c.,  for  a  term  of  years,  for  a  specific  purpose, 
with  a  direct  devise  of  the  legal  estate  to  the  two  sons  or  to 
the  survivor. 

No  doubt  can  rest  upon  the  mind  after  an  examination  of 
the  two  cases,  the  one  before  us  and  the  case  of  JSx  parte 
Gadsden,  that  the  intention  of  the  donor  was  that  the  whole 
legal  estate  should  remain  in  the  trustee  for  the  benefit  of 
wife  and  children  during  her  life,  at  least,  and  that  the  in- » 
tention  of  the  devisor  was  that  when  the  youngest  son  should 
arrive  at  twenty-one  years  of  age  the  control  of  the  executor 
should  cease,  and  the  legal  estate  should  vest  in  the  sou. 
The  events  happened  as  provided  for,  and  the  executor  car- 
ried out  the  intention  of  the  testatrix,  and  surrendered  the 
estate  to  the  legal  owner ;  and  the  law,  we  think,  recognizes 
the  same,  and  the  court  of  equity  will  give  effect  to  the  claim 
as  existing  both  in  law  and  equity. 

The  cases  cited  by  the  court  in  JEo!  parte  Gadsden,  each 
and  all,  maintain  the  doctrine  that  where  apt  words  are  used 
in  the  instrument  the  courts  will  construe  the  power  so  that 
it  will  be  enlarged  or  drcnmseribed  as  will  carry  out  the  evi- 
dent intentions  of  the  grantor  or  devisor.  And  this  rule  is 
nothing  but  a  rule  consonant  with  our  ideas  of  common  jus- 
tice. 

The  object  of  conveying  a  legal  estate,  which  means  noth- 
ing but  the  power  of  control  according  to  law  to  trustees,  may 
be  for  a  longer  or  shorter  period.    In  order  to  convey  any 
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legal  estate  at  all,  words  mast  be  nsed  suitable  for  that  pur- 
pose, and  such  words  as  are  recognized  by  the  law.  Bat  the 
law  recognizes  the  power  of  a  grantor  to  limit  the  estate. 

A  trust  estate  is  a  trust  estate,  and  if  a  trust  estate  you  can 
make  no  other  estate  out  of  it.  If  it  be  an  estate  in  trust,  it 
may  be  for  a  term  of  years,  or  for  life,  or  for  lives.  It 
may  be  an  estate  dependent  on  an  estate  certain.  Whatever 
is  the  character  of  the  trust,  it  is  nevertheless  a  trust.  And 
when  the  objects  of  the  trust  are  accomplished,  the  trustee's 
care  ceases,  and  the  estate  which  goes  over  and  beyond  the 
trust  goes  as  a  necessary  completion  of  the  objects  of  the 
grantor,  whether  devisor  or  donor. 

We  have  only  cited  the  case  relied  upon  by  defendant's  coun- 
sel, for  the  reason  that  that  case  reviews  most  of  the  English 
decisions  bearing  directly  upon  the  points  involved*  And  for 
the  same  reason  we  shall  cite  but  one  authority  relied  upon 
by  the  learned  counsel  for  plaintiff.  Poor  vs.  Cons^idincj  6  Wal- 
lace, 458. 

The  learned  judge  who  delivered  the  opinion  of  the  coart 
uses  the  following  language,  which  we  think  is  expressly 
applicable  to  the  case  before  us : 

^^  When  a  trust  has  been  created,  it  is  to  be  held  large  enough 
to  enable  the  trustee  to  accomplish  the  objects  of  its  creation. 
If  a  fee-simple  estate  be  necessary,  it  will  be  held  to  exist, 
though  no  words  of  limitation  be  found  in  the  instrument  by 
which  the  title  was  passed  to  the  trustee  and  the  estate 
created.  On  the  other  hand,  it  is  equally  well-settled  that, 
where  no  intention  to  the  contrary  appears,  the  language 
used  in  creating  the  estate  will  be  limited  and  restrained  t4> 
the  purposes  of  its  creation.  And  when  they  are  satisfied,  the 
estate  of  the  trustee  ceases  to  exist,  and  his  title  becomes 
extinct.  The  extent  and  duration  of  the  estate  are  measured 
by  the  objects  of  its  creation.  ^ 

The  leading  authorities  on  the  construction  of  the  extent 
of  the  estate  which  a  trustee  will  take  under  grants  similar  to 
the  one  before  us  will  be  found  cited  in  the  opinion  in  the 
case  of  Poor  and  Gonsidine,  and  we  think  they  fully  sustain 
the  claim  of  complainant  to  a  decree. 
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COLTMAN  ET  AL.  VS-  MOOBE  ET  AL. 
Equity.— No.  3122. 

I.  Id  tbe  interpretation  of  a  will,  the  general  purpose  of  the  testator  is  to 

prevail, 

II.  Where  all  the  purposes  and  conditions  of  a  trust  created  by  a  will  and 
codicil  are  exhausted,  equity  will  dlstribate  the  estate  among  the 
devisees  who  are  also  next  of  kin,  although  the  period  for  the  expira- 
tion of  the  trust  has  not  arrived. 

III.  The  court  will  not  extend  the  trust  further  than  is  necessary  tc  sup- 
port those  of  its  purposes  which  are  valid  in  law. 

STATEMENT  OF  THE  CASE. 

The  bill  of  complaint  in  this  cause  was  filed  to  procure 
construction  of  the  last  will  and  testament  of  Charles  L. 
Goltman,  deceased,  and  for  partition  of  certain  real  estate 
devised  by  said  testator.  The  will  of  the  decedent,  after 
bequeathing  to  his  wife  for  her  life  certain  personal  property 
and  a  house  and  two  lots,  devises  all  tbe  rest  of  his  real 
estate  in  tbe  city  of  Washington  to  Robert  Coltman,  son  of 
the  testator,  and  his  heirs,  in  trust,  to  hold  the  same  for  the 
period  of  twenty  years  after  the  testator's  death,  and  during 
that  period  to  receive  and  collect  the  rents  and  profits,  and 
apply  the  same,  first  to  an  annuity  of  $900  to  the  testator's 
widow  during  her  lifetime,  and  secondly  to  divide  tbe  resi- 
due of  such  rents  and  profits  equally  between  said  trustee 
and  his  three  sisters,  (these  four  being  the  testator's  only 
children ;)  conferring  power  on  the  trustee  to  lease  any  and 
all  of  the  vacant  lots  belonging  to  the  testator's  estate,  and 
within  said  term  of  twenty  years  to  sell  and  convey  any  of 
said  vacant  lots  if  he  should  think  such  sale  advantageous 
to  the  estate,  in  which  event  he  should  hold  and  invest  the 
proceeds  ux>on  the  same  trust  as  set  forth  in  regard  to  the 
lots.  At  the  expiration  of  said  term  the  testator  directs  his 
aaid  son  Sobert  to  sell,  or  divide  in  specie,  all  his  said  real 
estate,  reserving  sufficient  to  support  the  annuity  aforesaid, 
and  to  pay  oVer  the  proceeds  to  himself  and  his  three  sisters 


198 


Supreme  Court,  D.  0. 


[Sept.  T., 


Ooltman  el  al.  ts.  Moore  et  al. 


equally;  and  in  the  event  of  the  death,  before  settlement 
and  division  of  the  estate,  of  any  of  the  children  of  the 
testator,  leaving  issue,  it  is  provided  that  such  issue  shall  in 
all  cases  represent  and  take  the  share  of  the  deceased  parent. 
In  the  event  of  none  of  said  children  and  no  issue  or  legal 
descendant  of  any  of  them  being  alive  at  the  expiration  of 
said  term  of  twenty  years,  all  the  testator's  real  and  personal 
estate  is  devised  to  the  mayor,  board  of  aldermen  and  com- 
mon council,  of  the  city  of  Washington,  to  establish  and 
endow  a  house  of  refuge  for  destitute  and  reputable  females. 
The  will,  at  its  conclusion,  nominates  Itobert  Goltman^ 
aforesaid,  as  the  sole  executor.  By  a  codicil  to  the  will,  the 
annuity  to  the  testator's  widow  is  increased  to  $1,400,  and  a 
further  annuity  to  be  paid  out  of  the  rents  of  the  property 
is  provided  for  the  testator's  daughter,  Bebecca,  until  she 
shall  be  eighteen  years  old,  which  age  she  is  now  past.  In 
this  codicil  James  Adams  is  nominated  '^co-executor  and 
trustee"  with  Robert  Ooltman,  "  they  jointly  and  the  sur- 
vivor of  them,  and  the  heirs  of  the  survivor  of  them,  to  have 
and  exercise  the  same  powers  and  authority  and  duties  "  as 
to  the  estate  as  are  specified  in  said  will. 

Bobert  Ooltman  and  Adams  qualified  as  executors,  but  the 
latter  alone  assumed  the  trust  under  the  will.  After  a  time 
Adams  resigned,  the  trusteeship,  and  by  decree  of  the  court 
Charles  Bradley  was  substituted  in  his  stead.  Bradley  also 
resigned,  and  no  successor  to  him  has  been  appointed.  The 
unimproved  real  estate  was  sold  by  the  trustee  for  the  time 
being,  and  its  proceeds  invested ;  such  investment  being  at 
this  time  sufficient  to  secure  the  annuities  above  mentioned. 
It  ier  averred  in  the  bill,  and  not  denied  in  the  answers,  that 
the  estate  yields  a  revenue  very  insufficient  as  compared  with 
the  value  of  the  property,  much  of  the  revenue  being  con- 
sumed by  heavy  expenses  of  the  trusteeship  and  cumbroos 
and  complicated  management  It  is  also  maintained  in  the 
bill,  and  not  controverted  in  the  answers,  that  the  executory 
devise  to  the  mayor,  aldermen,  and  common  council  of  Wash- 
ington is  void.  The  bill  asks,  among  other  things,  that  the 
fee-simple  to  the  real  estate  may  be  adjudged  to  be  in  Colt- 
man's  four  children ;  that  the  executory  devise  to  the  corpo- 
ration of  Washington  may  be  declared  void ;  that  reference 
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be  made  to  the  aaditor  fior  ascertaiomeut  of  the  personal 
estate  in  the  hands  of  the  trastee  and  the  quality  and  value 
of  the  real  estate  unsold,  and  that  partition  be  made  of  said 
realty.  The  complainants  are  the  widow  of  the  testator, 
Robert  Ooltmau,  two  of  his  sisters,  namely,  Mary  F.  Smith 
and  Bebeoca  Goltman,  and  Oharles  T.  Smith,  the  husband  of 
Mary  F.  The  defendants  are  the  testator's  remaining  daugh- 
ter, Sarah  B.  Moore,  and  her  husband,  John  W.  Moore, 
Charles  Bradley,  trustee,  as  aforesaid,  and  the  District  of 
Columtna,  as  the  successor,  for  certain  political  and  municipal 
purposes,  of  the  mayor,  board  of  aldermen  and  common 
eouncn.  Adeereej»ro  confeasowas  taken  against  Bradley* 
The  Bifitdct  of  Columbia  answered  the  bill,  admitting  its 
ayerments,  and  submitting  to  the  court  whether  the  facts 
thus  stated  will  justify  the  cooclusions  of  law  sought  to  be 
established  by  the  complainants.  The  answer  of  John  W. 
and  Sarah  B.  Moore  objects  to  the  sale  of  the  property  before 
expiration  of  the  term  aforesaid. 

The  cause  was  certified  to  the  general  term  for  hearing  in 
the  first  instance* 

WilKam  F,  Mattingly  and  U.  L.  Stanton  for  complainants. 

Their  brief  is  too  lengthy  and  elaborate  for  insertion,  and 
is  so  condensed  as  not  to  admit  of  an  abstract. 

JB.  P.  J€Kikson  for  defendant,  Moore. 
William  A.  Cook  for  District  of  Columbia. 

Mr.  Justice  MagAbthus  delivered  the  opinion  of  the 
court :  * 

The  general  intention  of  the  testator  in  the  interpretation 
of  his  will  is  to  prevail,  even  if  it  becomes  necessary  to  dis- 
regard some  of  the  special  details  for  carrying  it  into  execu- 
tion. In  the  present  instance  the  obvious  design  of  the 
deceased  was  that  his  entire  estate  should  go  to  the  enjoyment 
of  his  four  children  and  their  issue,  and  the  property  is  to 
take  no  other  direction  until  said  children  and  their  legal 
descendants  shall  become  wholly  extinct.    It  is  only  in  that 
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event  happening  at  the  expiration  of  twenty  years  afterrhis 
death  that  the  devise  over  to  the  city  of  Washington  is  to 
take  efifect  The  purpose  of  the  decedent  is  eqaally  clear  in 
creating  the  trnst  estate.  It  was  necessary  in  order  to  sap- 
port  the  two  annuities  and  the  executory  devise  to  the  mayor 
and  common  council  of  the  city  of  Washington.  The  trustees 
by  the  will  and  codicil  were  authorized  to  dispose  of  the 
unimproved  real  estate  if  they  saw  fit,  and  to  re-invest  the 
fvoceeds  for  the  benefit  of  the  estate,  and  upon  the  same 
trusts  as  the  other  property.  These  are  undoubtedly  t^e 
general  purposes  for  which  the  trust  is  created,  and  the  eaae 
shows  that  they  have  all  been  executed  conformably  to  the 
wishes  of  the  testator  as  far  as  they  are  legal  and  valid. 
The  only  object  of  the  trust  that  has  not  been  exhausted  is 
the  limitation  over  to  the  city. 

It  is  now  well  settled  that  there  is  no  objection  in  law  to 
a  municipal  corporation  taking  a  devise  of  real  and  personal 
estate  for  a  charitable  use.  ^^  When  the  corporation  has  a 
legal  capacity  to  take  real  and  personal  estate,  then  it  may 
take  and  hold  it  upon  trust  in  the  same  manner  and  to  the 
same  extent  as  a  private  person  may  do."  Vidal  vs.  Oirardj 
2  How.,  127.  The  statutes  of  Henry  YIII  respecting  wiHs, 
and  which  declare  that  corporations  shall  not  take  by  devise, 
have  never  been  in  operation  in  the  State  of  Maryland,  from 
which  we  largely  derive  our  statute  law,  or  adopted  into  the 
law  of  this  District,  so  that  the  validity  of  the  devise  is  not 
affected  thereby.  It  may  well  be  questioned  whether  the 
devise  now  under  consideration  would  be  good  as  a  chari- 
table gift,  within  the  meaning  of  43  Eliz.,  even  if  it  were 
made  to  an  individuaL  It  has,  however,  been  adjudicated 
in  the  State  just  mentioned  that  this  statute  has  never  been 
in  force  there,  and  consequently  has  never  been  in  foroe  in 
the  District  of  Columbia.  Dashill  vs.  Attomey-Oeneral^  5  H. 
&  J.,  392 ;  Same  vs.  Samey  6  H.  &  J.,  1 ;  WUdermam  vs. 
City  ofBaUimorey  8  Maryland,  551.  And  the  same  authori- 
ties conclusively  show  that  a  devise  like  the  one  in  this  case 
is  too  vague  and  indefinite  to  be  enforced ;  and  it  cannot  be 
supported  as  a  charitable  devise  by  any  aid  to  be  derived 
from  the  statute  last  referred  to.  A  practice  is,  however, 
recognized  ia  chancery  to  construe  charitable  gifbs  and  to 
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aMlminister  them  apon  principles  analogoas  to  its  provision. 
Whitman  vs.  Lex,  17  Serg:.  &  Bawle,  88.  And  this  doctrine 
has  been  sanctioned  and  acted  upon  bj  tbe  Snpreme  Ooart 
of  the  United  States.  Vidai  vs.  Oirardy  supra ;  Perin  etaL 
vs.  Ciwey  et  al.^  24  How.,  465.  But  it  must  be  conceded  in 
this  case  that  it  can  derive  no  aid  from  this  conservative 
rule,  for  here  the  trust  is  too  vague  and  uncertain  to  be 
carried  into  effect  whether  chancery  has  jurisdiction  under 
tbe  statute,  or  upon  some  principle  of  practice  analogous  to 
that  contained  in  its  provisions.  It  is  not  competent  to 
compel  either  individuals  or  corporations  to  execute  a  trust 
of  this  character,  which  is  not  sufficiently  defined  in  tbe 
instrament  creating  it.  The  testator  makes  the  devise  to  the 
city  ^^to  establish  and  endow  a  house  of  refuge  for  destitute 
reputable  females.''  This  is  too  vague.  No  means  are  sug- 
gested by  which  they  can  by  possibility  be  ascertained.  The 
locality  is  not  stated  from  which  the  objects  of  this  bounty  are 
to  be  selected,  whether  from  the  city  or  District,  or  from  a 
particular  State,  or  from  all  the  States,  or  from  the  world  at 
large ;  nor  is  any  method  pointed  out  by  which  to  establish 
the  right  of  destitute  reputable  females  to  that  designation. 
The  devise  to  the  city  as  well  as  the  annuities  are  out  of  the 
way,  and  all  the  unimproved  real  estate  has  been  disposed 
of,  so  that  all  tbe  objects  of  the  trust  appear  to  have  been 
accomplished  as  far  as  they  legally  can  be,  although  the 
period  for  its  termination  has  not  yet  arrived.  The  only 
lawful  purpose  for  which  it  can  now  be  permitted  to  remain 
is  to  postpone  the  division  of  the  property  until  the  expira- 
tion of  the  twenty  years.  But  we  have  just  seen  that  the 
objects  for  which  this  term  is  ordained  are  wholly  exhausted, 
and  the  oourt  will  not  extend  the  trust  further  than  is  nec- 
essary to  support  those  of  its  purposeiS  which  are  valid  in 
law.  J^othing  remains  now  but  a  naked  authority  to  be 
exercised  by  the  trustee  to  collect  the  rents  and  profits  of  the 
improved  estate  and  to  distribute  the  surplus  thereof  that 
may  remain,  after  deducting  commissions  and  expenses, 
among  those  who  would  reeeiye  it  without  such  intervention, 
as  the  next  of  kin  and  heirs  at  law  of  the  deceased.  It  may 
well  be  inferred  that  he  had  no  intention  that  the  trust 
should  ever  be  used  to  carry  out  such  an  unprofitable  pur- 
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pose.  Bj  this  contrivanoe  the  estate  at  present  yields  a 
revenue  wholly  inadequate  to  its  valae,  and  much  of  this 
revenne  is  consumed  by  incidental  expenses.  The  devisees 
are  also  the  heirs  at  law,  and  it  is  manifestly  for  their  inter- 
est that  this  cumbrous  method  of  man^ng  the  property 
should  be  terminated  if  the  law  will  permit  it.  As  the 
objects  of  the  limitation  are  exhausted  or  incapable  of  execu- 
tion, an  opportunity  is  thereby  afforded  of  aecelerating  the 
general  purpose  of  the  deceased  to  invest  his  children,  who 
are  all  of  age,  with  the  full  enjoyment  of  his  estate.  There 
is  no  other  devise  or  different  direction  of  the  inheritance, 
and  there  is  no  intei^vening  interest  to  be  disturbed  by  the 
present  division  of  the  estate.  This  constructiou  goes  to 
confirm  the  title  of  the  heirs  at  law,  and  each  will  take  pre- 
cisely the  same  estate  which  is  devised  in  the  will,  and  which 
each  would  be  entitled  to  if  there  was  no  will  in  existence. 

For  these  reasons  we  are  of  opinion  that  the  prayer  of  the 
bill  in  this  respect  should  be  allowed  and  the  estate  distrib* 
uted  without  further  postponement. 
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ALEXANDRIA  RAILROAD  COMPANY  vs.  NATIONAL 
JUNCTION  RAILROAD  COMPANY. 

At  Law.— No.  9723. 

A  declaration  allying  that  the  defeadant  by  a  written  agreement  was  to 
deliver  |100,000  in  bonds  to  the  plaintiff  on  or  before  a  specified  day, 
npon  condition  that  plaintiff  shonid  deliver  to  defendant  a  bond  in  the 
same  amount,  without  also  averring  that  plaintiff  executed  its  bond  and 
tendered  it,  is  bad  on  demnmr.  An  allegation  that  plaintiff  was  ready 
and  williDff  to  exeoute  snoh  bond  is  not  safficient. 

STATEMENT  OF  THE  CASE. 

The  declaration  alleges  that  on  October  11, 1869,  a  prelim- 
inary and  provisional  agreement  was  entered  into  and  signed 
by  proper  parties  representing  the  plaintiff  and  defendant, 
the  terms  of  which  are  stated  at  some  length.  It  is  th  en 
alleged  that  the  two  companies  on  January  28,  1870,  exe- 
cuted and  matnally  delivered  their  contract  in  writing,  which 
stipulated,  among  other  things,  that  the  defendant,  in  con- 
sideration of  the  undertaking  of  the  plaintiff,  agreed  to 
deliver  to  said  plaintiff  $100,000  of  its  indorsed  bonds  on  or 
before  July  1, 1870,  upon  the  condition  that  before  the  said 
delivery  the  plaintiff' should  execute  and  deliver  to  the  defeud- 
ant,  with  sufficient  sureties,  its  bond  in  the  sum  of  $100,000, 
conditioned  that  it  would  construct  a  bridge  and  railroad 
thereon  to  cross  the  Potomac  Biver  within  a  time  mentioned 
in  the  agreement.  The  declaration  then  goes  on  to  allege 
that  on  the  1st  of  July,  1870,  the  plaintiff,  at  the  office  of  the 
defendant,  demanded  the  said  $100,000  of  bonds,  and  then 
and  there  offered  to  execute  its  bond  with  surety  as  provided 
in  the  contract ;  that  the  defendant  asked  sixty  days'  time 
within  which  to  comply  with  the  demand ;  to  which  the  plaint- 
iff assented,  and  has  all  times  been  ready  and  willing  to 
execute  its  said  bond  with  surety,  and  that  the  said  defend- 
ant has  wholly  neglected  and  refused,  &o. 

The  defendant  demurred  to  the  declaration  on  the  ground 
that  the  plaintiff  had  not  distinctly  averred  a  sufficient  per- 
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formance  of  plaiatifTs  part  of  tbe  agreement.  There  was  a 
joinder,  and  the  demnrrer  waa  certified  to  the  general  term, 
to  he  heard  in  the  first  instaace. 


H.  L.  Stanton  and  A.  8.  WorHiington,  for  the  demnrrer, 
argoed  that — 

As  to  thedeliver;  by  tbe  Junction  companj  of  1 100,000  in  its 
indorsed  bonds,  it  was  nmler  that  contract  a  condition  pre- 
cedent, obligatory  upon  the  Alexandria  company,  that  the 
latter  shonld  first  not  only  proceed  with  its  work  under  that 
agreement,  but  also  should  first  execute  and  deliver  its  own 
bond  for  9100,000,  with  sufficient  surety,  conditioned  for  tbe 
completion  of  its  railroad  and  bridge  within  the  time  stipu- 
lated. It  was  the  plaintiff's  duty  to  perform  its  part  so  far  as 
it  could.  It  was  of  the  essence  of  the  contract  that  the  Junc- 
tion company  should  not  trust  to  the  mero  promise  of  the 
Alexandria  company.  Before  delivery  of  its  guaranteed 
bonds,  the  former  bad  a  right  to  the  formal  posBCMum  of  au 
adequate  secnrity  in  the  bond  of  the  Alexandria  company 
with  sufficient  sureties  upon  it.  The  request  for  sixty 
days'  time  did  not  release  the  Alexandria  company  from 
performance  of  this  condition  precedent,  and  no  such 
averrment  is  made.  Besides,  to  be  valid,  such  release  must 
have  been  under  seal.  At  the  end  of  the  sixty  days  the 
plaintifi'  did  not  call  upon  defendant  for  the  Junction  com- 
pany's bonds,  nor  did  it  tender  its  own  bond  with  sureties,  or 
even  ofi'er  to  execute  such  bond.  The  declaration,  therefore, 
is  bad,  because  it  avers  neither  performance  by  the  plaintiff 
of  its  precedent  obligation,  nor  release  by  the  defendant  tbere- 
Irom.  Soldipp  vs.  Otway,  2  Williams'  Sanders,  106 ;  AMttim 
vs.  Jercoyse,  Hobart,  69 ;  2  Bone's  Bep.,  23S ;  Roberta  vs.  Brettt 
11  H.  &  L.  cases,  337  ;  Wett  vs.  Blakway,  2  Man.  &  Gr.,  729 ; 
Brymer  vs.  Thames  Saven  Co.,  2  Ezcb.,  649. 

Riddle  contra. 


By  the  Couet  : 

There  is  not  a  sufficient  performance  on  the  part  of  the 
plaintiff  averred  in  the  declaration,  and  to  entitle  it  to  succeed 
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it  must  allege  and  prove  that  it  actually  executed  its  bond 
with  good  and  sufficient  sureties,  and  tendered  it  to  the 
defendant. 

The  demurrer  is  sustained  and  the  cause  remanded  to  the 
oirouit  with  leave  to  amend  the  declaration. 

In  this  case  Mr.  Justice  Humphreys  and  Mr.  Justice  Mag- 
Arthur  did  not  sit.  Chief-Justice  Gartter  and  Mr.  Jus- 
tice Wtlie  concurred  in  the  decision,  and  Mr.  Justice  Olin 
dissented. 
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WILLIAM  FRAvSER  AND  ROSA  W.  S.  FRASBR,  HIS 
WIPE,  vs.  LEONARD  B.  PRATHER,  GEO.  MILLER, 
FRANCIS  MILLER,  JAMES  L.  CRAMER,  EDWARD 
SHAW,  AND  JAS.  G.  JEWELL. 

Equity— No.  3063. 

I.  Notice  by  pablication  to  non-resident  defendants  does  not  confer  jaris- 

diction  over  them  of  itself,  bat  if  the  subject  of  the  snit  be  properly 
lying  -within  the  jarisdiotion  of  the  court,  a  decree  after  enoh  notice 
would  bind  snch  property. 

II.  IVhere  a  statute  requires  notice  to  non-reAidenta  to  be  given  by  pub- 

lication, and  a  judgment  or  decree  is  passed  affecting  the  property 
subject  to  the  jurisdiction  of  the  court  without  the  publication  of  the 
required  notice,  the  decree  or  judgment,  though  erroneous,  is  not 
Yoid,  and  a  purchaser  at  a  sale  under  such  decree  or  judgment  would 
take  a  valid  title  although  the  judgment  might  afterward  be  reversed 
for  its  errors  in  a  higher  court. 

III.  The  purchaser  at  a  foreclosure  sale  acquires  no  estate  in  consequence 
of  his  bid  or  the  payment  of  the  purchase-money,  nor  has. the  trustee 
appointed  by  the  court  to  sell  the  premises  any  authority  to  make 
the  purchaser  a  deed  unless  the  sale  is  ratified  and  confirmed  by  an 
order  of  court. 

IV.  A  foreclosure  suit  commenced  during  the  life-time  of  the  mortgagor 
who  is  non-resident,  and  notice  by  publication  has  been  made  as 
required  by  law,  a  decree  in  such  suit  for  the  sale  of  real  estate  in 
this  jurisdiction  cannot  be  impeached  on  the  ground  that  the  mort- 
gagor was  dead  at  the  time  the  decree  was  passed. 

y.  A  mortgagor,  or  those  claiming  under  him,  who  delay  for  a  p^od  of 
eight  years  before  filing  a  bill  to  redeem  from  the  purchasers  at  a 
foreclosure  sale,  and  where  such  purchasers,  believing  in  good  faith 
their  title  to  be  perfect,  have  expended  many  thoiisands  of  dollars  in 
permanent  improvements  upon  such  property,  such  mortgagor  or 
those  claiming  under  him  will  not  be  permitted  to  redeem  in  view  of 
such  laches  without  allowing  the  value  of  such  improvements;  and 
this  will  be  made  a  condition  of  their  right  to  redeem. 

YL  Under  the  special  circumstances  of  this  case,  the  oomplainants  are 
required  by  the  court  to  pay  for  new  and  permanent  imx>rovemeuts 
in  order  to  be  permitted  to  redeem. 

YII.  A  tax-title  in  defendant  which  the  complainants  seek  to  have  re- 
moved on  the  ground  that  it  is  a  cloud  upon  their  title,  is  remitted 
to  the  circuit  to  have  its  validity  tried  by  a  jury,  and  th^  case  is 
retained  until  that  issue  shall  be  determined. 
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STATEMENT  OF  THE  CASE. 

On  the  2d  of  April,  1861,  BeDJamin  F.  Slocum  executed  a 
deed  of  trust  to  James  L.  Cramer,  conveying  lot  5,  square 
516,  in  the  city  of  Washington,  for  the  purpose  of  securing 
payment  of  his  note  of  the  same  date  for  $100,  with  interest, 
to  the  order  of  said  James  L.  Cramer,  one  year  after  date. 

Slocum  was,  at  that  time,  a  clerk  in  the  Department  of  the 
Interior,  but  the  civil  war  was  then  imminent,  and  in  a  few 
days  after  the  exeoution  of  the  deed  of  trust  and  note  afore- 
said he  left  his  situation  and  returned  to  the  South,  of  which 
section  he  was  a  native. 

The  note  being  overdue  and  unpaid,  Cramer,  on  the  13th 
June,  1862,  filed  his  bill  in  equity  against  Slocum,  setting 
out  that  defendant  was  a  non-resident }  that  he  had  execu- 
ted the  deed  and  note  aforesaid }  that  the  debt  so  secured 
was  overdue  and  unpaid ;  also  setting  out  the  following  pro- 
vision of  the  deed  of  trust :  ^' And  if  default  shall  be  made 
in  the  payment  of  the  principal  or  interest  above  mentioned, 
then  the  said  party  of  the  second  part,  or  his  assigns,  are 
hereby  authorized  to  sell  the  premises  above  granted,  or  so 
miich  iliereof  as  will  be  necessary  to  satisfy  the  amount  then 
due  with  costs  and  expenses  allowed  by  law.^  The  bill  then 
proceeds  to  set  out  that  since  the  power  to  sell  the  property 
could  not  properly  be  exercised  by  the  complainant,  inas- 
much as  he  was  interested,  it  would  be  right  that  some 
other  person  not  interested  should  be  appointed  by  the  court 
to  make  the  sale  in  his  stead,  under  the  direction  and  sub- 
ject to  the  ratification  of  the  court. 

The  bill  then  prays  that  defendant  should  be  required  to 
answer  its  several  allegations,  and  that  the  premises  afore- 
said, or  90  much  thereof  as  may  he  necessary^  should  be  sold  for 
the  payment  of  the  complainant's  claim  and  for  general 
relief. 

An  affidavit  stating  the  non-residence  of  the  defendant 
was  filed  with  the  bill. 

The  deed  of  trust  contains  no  words  of  inheritance  to  the 
grantee,  but  as  he  was  a  trustee  with  power  to  sell  and 
convey  all  the  estate  of  the  grantor  in  the  property,  the  inter- 
est conveyed  must  be  regarded  as  commensurate  with  the 
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parposes  of  the  trast.  Slooatn  died  on  the  9th  of  November^ 
1862,  after  the  commencement  of  the  suit,  and  his  widow 
intermarried  with  her  co-complainant  in  1866.  Pablication 
of  notice  to  the  defendant  was  ordered  to  be  made  in  the 
]^ational  Intelligencer  once  in  each  six  saccessive  weeks 
before  the  third  Monday  of  October,  1862,  in  the  usaal  form, 
requiring  the  defendant  to  appear  in  person,  or  by  solicitor, 
on  or  before  that  day  to  answer  the  bill,  and  show  cause,  if 
any  he  has,  why  a  decree  ought  not  to  pass  as  prayed.  The 
first  insertion  of  the  notice  was  made  on  the  14th  of  June, 
the  day  after  the  filing  of  the  bill.  Defendant  having  failed 
to  appear  and  answer,  a  decree,  pro  confesso,  was  passed  on 
the  14th  February,  1863,  by  which  the  defendant  was  ad- 
judged and  decreed  to  pay  to  the  complainant  the  amount  of 
said  debt,  interest,  and  costs,  on  or  before  1st  April,  1863, 
and  in  dtfault  of  such  payment  the  property  in  question  to 
be  sold,  and  a  trustee  named  and  appointed  for  that  purpose, 
with  directions  as  to  the  manner  of  making  the  sale. 

In  consequence  of  the  resignation  of  the  trust  by  the  trustee 
so  appointed,  the  court  appointed  another  in  his  place  on  the 
16th  July,  1863 — Thomas  Scrivener,  jr.,  who  accepted  the 
trust  and  gave  bond. 

On  the  30th  day  of  July,  1863,  the  whole  of  the  lot  in  ques- 
tion was  sold  by  the  trustee  to  one  George  W.  Mitchell,  for 
$941.05.  But  Mitchell  having  failed  to  comply  with  the 
terms  of  sale,  the  property  was  a*gain  sold  by  the  trustee,  on 
the  17th  of  August,  1863,  to  J.  Gray  Jewell  for  $449.13,  by 
whom  the  purchase  was  paid  partly  in  cash  and  partly  in 
bonds  for  the  defeiTed  installments,  as  required  by  order  of 
sale. 

On  the  7th  of  November,  1863,  the  report  of  the  trusted 
was  confirmed:  ^'Unless  cause  to  the  contrary  thereof  be 
shown  on  or  before  the  first  Tuesday  of  February  next,  pro- 
vided a  copy  of  this  order  be  inserted  in  the  Morning  Ohron- 
icle,  a  newspaper  printed  in  the  city  of  Washington,  once  in 
each  of  three  successive  issues  before  the  first  day  of  January 
next.'^ 

Thomas  Scrivener,  jr.,  having  died  in  the  mean  time,  on 
the  petition  of  J.  Gray  Jewell,  the  purchaser,  a  new  trustee, 
Edward  Shaw,  was  appointed  in  his  stead  on  the  2d  Mareh, 
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1864.  This  trustee  did  not  file  his  bond  till  28th  November, 
1864.  On  the  11th  April,  1866,  he  filed  his  report,  stating 
that  J.  Gray  Jewell,  the  purchaser,  having  paid  the  whole 
amount  of  the  purchase-money  in  full,  the  trustee  had  made 
him  a  deed  for  the  property ;  that  Cramer,  the  creditor,  had 
been  paid  his  debt  in  full ;  and  that,  after  deducting  all  costs 
and  charges,  there  remained  on  hand  $257.80. 

The  publication  of  notice  in  this  case  was  made  in  pursu- 
ance of  the  Maryland  act  of  1795,  ch.  88,  sec.  1 ;  and  the  de- 
cree, pro  confesso,  was  also  in  accordance  with  the  provisions 
of  that  law,  which  is  in  these  words :  '^  And  in  case  the  defend- 
ant or  defendants  shall  not  so  appear,  within  the  time  so 
limited,  either  the  bill,  at  the  discretion  of  the  chancellor, 
may  be  taken  pro  confesso,  and  he  shall  proceed  to  decree  in 
the  same  manner  as  if  the  defendant  or  defendants  had  ad- 
mitted by  answer  the  facts  in  the  bill."  So,  according  to  this 
law,  the  court  has  authority  in  such  cases  to  turn  a  decree 
pro  confesso  into  a  decree  absolute  and  final,  without  the 
usual  postponement  to  another  term,  and  .such  was  the  course 
of  the  proceedings  in  the  present  cause. 

In  addition  to  his  claims  under  these  proceedings,  Jewell 
had  acquired  color  of  right  to  the  property  under  a  certain 
taX'Htle  sale  of  the  entire  lot  to  satisfy  the  corporation  for 
taxes  due  thereon  for  the  year  1861,  and  amounting  to  the 
sum  of  99.41,  having  been  made  to  him  by  the  collector,  on 
May  22, 1862,  for  $10.70,  and  a  deed  having  been  executed 
to  him  by  the  corporation  on  September  15, 1864. 

With  these  sources  of  title,  Jewell  subdivided  the  original 
lot  into  three  several  parcels  in  1866,  and  conveyed  one  of 
such  parcels  to  each  of  the  defendants,  Prather,  George  Mil* 
ler,  and  Francis  Miller,  for  an  aggregate  consideration  of 
$3,459.73. 

It  was  to  redeem  the  property  from  the  mortgage  and  such 
taX'title  (against  which  various  grounds  of  avoidance  were 
assigned  by  the  bill)  that  the  present  proceedings  were  in* 
sUtuted. 

The  grantees  of  Jewell  filed  a  joint  answer  in  the  present 
suit  admitting  the  execution  of  the  mortgage  and  the  pro- 
ceedings had  thereon,  the  title  of  Jewell,  and  his  subsequent 
conveyances,  but  denying  the  remaining  allegations  o^  the 
14  D  0 
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bill.  The  aoswer  also  seta  op  that  they  putt^ased  iu  good 
faith  and  upon  the  advice  of  counsel  that  the  title  was 
good,  and  that  relying  upon  the  soandnesa  of  tbeiT  tifile 
they  have  built  houseB  and  made  other  improTements  on  tti«f 
Tespectire  pieces  or  parcels  of  said  lot  to  the  value  of  many 
thoQsaada  of  dollars. 


P.  Pbillipa  and  John  Seiden  for  complaiuanta : 

The  mortgage  was  of  an  estate  for  life  only.  The  reversion 
was  not  incumbered.  Sedgwick  vs.  Lafflin,  10  Atten,  430. 
The  fee  descended  to  the  heirs  at  law.  Lafflin  vs.  Orosby,  99 
Mass.,  446.  Under  Maryland  act  of  assembly,  178B,  ch.  72, 
sec.  5,  (Thomp.  Dig.,  127,)  "  it  vas  not  contemplated  that 
more  should  be  sold  than  vaa  neoessary  to  extiugnish  the 
debt  on  the  mortgage."  Boteler  et  al.  vs.  Brookes,  7  G.  &  J., 
143-152.  The  terms  of  the  instrument  in  question  confine  the 
power  of  sale  within  the  same  limits.  Before  the  rights  of 
an  individual  can  be  bound  by  sentence,  he  must  have  notice. 
Tke  Mary,  9  Cranch,  144 ;  Tke  Brig  Ann,  Id.,  291 ;  Taylor 
vs.  Carryl,  20  How.,  599.  The  Maryland  acts  respecting  pub- 
lication are  retained  by  act  Oong.,  May  3,  1802,  sec.  1, 
(2  Stat.,  193 ;  Br.  Dig.,  234,)  but  the  State  legislature  "  intend- 
ed by  these  acts  to  introduce  a  remedy  in  certain  cases,  for 
which  it  had  been  found  to  be  in  all  cases  beyond  tbe  power 
of  the  court  to  provide.  The  object  was  to  aubtlitute  a  per. 
Bonal  warning  through  the  newspapers  for  a  personal  mtmmons, 
in  cases  where  the  summons  could  not  be  served  at  all,  or 
without  great  difficulty."  MaKim  vs.  Odom,  3  Bland,  4S9. 
The  order  of  publication,  granted  June  13,  1862,  was  made 
returnable  October  20, 1863.  The  bill  was  brought  against 
Slocum,  "  a  citizen  of  the  State  of  Georgia,"  as  was  believed, 
and  publication  prayed  against  him  *'  as  a  non-resident,  as 
before  stated,  ^  an  affidavit  being  added  fh>m  counsel.  As 
under  the  proclamations  of  April  15, 1861,  (13  Stat.,  1258, 
appx.,)  and  Aug  16,  18C1,  (Id.,  257,)  and  the  act  Cong.,  July 
13, 1861,  (Id.,  1262,  appx.)  intercourse  with  the  *'  inht^tanU  " 
of  insurgent  territory  had  been  interdicted,  it  appeared  on  the 
face  of  the  bill  that  Slocum  could  neither  see  nor  respond  to 
theorder  of  publication.    {SeeDeanva.  Nelson,  10  Wall.,  158.} 
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Slooam  was  transiently  residing  in  this  district,  animo  rever- 
tendi.    He  went  South  April  10, 1861,  and  died  November  9, 

1862.  He  had  no  opportunity  to  return.  The  people  of  the 
two  countries  were  at  war.  And  his  particular  disposition 
could  not  be  regarded.  Prize  cases,  2  Black,  687  ;  Mrs.  Alex- 
ander's coUofiy  2  Wall.f  419 ;  Coppell  vs.  HaUj  7  Id.,  554.  The 
decree  which  passed  pro  confesso  bears  date  February  14, 

1863.  By  it  ^Hhe  defendant  is  adjudged  and  decreed  to  pay 
to  the  complainant  the  said  mortgage  debt,  interest,  and  costs  of 
this  auit,  on  or  before  the  1st  day  of  April,  1863,  and  in  default 
of  such  payment  by  the  day  limited,  it  is  further  ordered, 
acyudged,  and  decreed  that  the  estate  and  interest  of  the 
defendant  J  in  the  proceedings  mentioned,  be  sold.  More  than 
three  mouths  before,  Mr.  Slocum  had  expired.  By  that  event 
litigation  was  in  proper  practice  suspended.  Story  Ep.  PI., 
§  364,  364 ;  1  Hoff  Ch.  Pract,  370 ;  Gilb.  For  Rom.,  ch.  .9,  p. 
176.  Thus,  no  proceedings  can  be  had  ou  a  decree  passed 
against  an  executor,  as  such,  after  his  removal  from  the  trust. 
ToAflor  vs.  /Savage,  1  How.,  282.  Au  execution  cannot  be 
issued  and  tested  after  the  death  of  the  defendo^nt.  Erwin\8 
Lessee  vs.  DunAas^  4  How.,  58.  Kor  judgment  of  mandamus 
against  one  officer  enforced  against  his  successor.  The  Sec- 
retary vs.  McOarrahan,  9  Wall.,  298.  The  principle  is 
applied  to  mortgages.  Smith  vs.  Evans,  1  Dow.,  25 )  Lane 
vs.  Erskine,  13  III.,  501,  503 ;  Doe  vs.  McLosJcey,  1  Alabama, 
708,  725,  726.    (See  Ewald  vs.  Oorbeit,  32  Cal.,  493,  499.) 

The  decree  being  only  against  the  defendant,  who  was  non- 
existing  at  its  date,  cannot  be  said  to  conclude  any  one. 
Mattfhey  vs.  Wiseman,  114  Eng.,  0.  L.,  679.  If,  as  in  4  How,, 
p.  71,  it  be  argued  that  <^a  purchaser  ought  not  to  be  bound 
to  know  whether  a  party  is  dead  or  not,"  we  repeat  what  is 
said  by  the  court,  in  the  same  case,  at  pp.  78,  79.  Under 
any  circumstances,  Mrs.  Slocum  (now  Mrs.  Fraser)  never 
having  upited  in  the  mortgage,  nor  been  made  a  party  to  the 
suit  ibr  sale,  is  entitled  to  redeem.  Leonard  vs.  Villars,  23 
111.,  377;  Wheeler  vs.  M(yrris,  3  Bosw.,  424;  Bell  vs.  The 
Mayor,  10  Paige,  56;  Mills  vs.   Van  Vooris,  23  Barb.,  125. 

The  nature  of  her  rights  is  well  stated  in  Denton  vs. 
Nanny,  8  Barb.,  624,  625.  And  "the  redemption  must  be  of 
thaentire  mortgage,  and  not  by  parcels.    He  who  redeems 
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must  pay  the  whole  debt,  and  he  will  then  stand  in  the  place 
of  the  party  whose  interest  in  the  estate  he  disdiarges."  4 
Kent,  163. 

The  points  in  respect  to  the  tax-deed  are  omitted,  as  the 
ooart  referred  that  matter  to  a  jury-triaL  Mr.  Phillips  filed 
a  separate  brief  on  the  legality  of  selling  more  land  than  is 
necesary  to  pay  the  tax  dae,  which  is  also  omitted  for  the 
same  reason. 

Walter  8,  Cox  and  J.  G.  Kimball  for  defendants. 


Mr.  Justice  Wylie,  after  stating  the  case,  delivered  the 
opinion  of  the  court : 

There  appears  one  very  serious  defect  in  the  title  of  the 
defendants  upon  the  face  of  the  record,  a  defect  which  was 
not  bronght  to  our  attention  upon  the  argument* 

The  decree  for  sale  of  the  property  wa^  passed  on  the  14tti 
of  February,  1863,  and  after  adjudging  in  favor  of  the  com- 
plainants' claim,  and  requiring  its  payment  on  or  befoore  the 
firstof  April  thereafter,  in  default  whereof  the  property  in  ques- 
tion should  be  sold,  it  appointed  the  trustee  in  such  default  te 
make  the  sale,  and  then  proceeded  to  prescribe  the  terms  and 
manner  of  the  sale^  Among  these  terms  is  contained  tl>e 
following:  ^^And  on  the  ratification  of  such  sale^&ad  on  tite 
payment  of  the  whole  purchase*money,  and  not  bef&re,  the 
said  trustee,  by  a  good  and  sufficient  deed  to  be  executed 
and  acknowledged  agreeably  to  law,  shall  convey  to  the  pur- 
chaser of  said  property  the  interest  of  said  defendant  therein, 
firee,  clear,  and  discharged  of  all  claim  of  the  parties  to  thiB 
cause,  and  of  any  person  or  persons  claiming  by,  froai,  or 
under  them.'' 

Now,  it  appears  by  the  record  that  the  sale  made  by  Trus- 
tee Scrivener,  in  this  case,  has  never  been  confirmed  and 
ratified  by  the  court,  and  hence,  according  to  the  express  lan- 
guage of  the  decree,  the  trustee  who  succeeded  Scrivener 
had  no  authority  to  make  a  deed  to  the  purchaser.  On  Ztfa 
of  November,  1863,  the  court  ordered  that  the  sale  in  ques- 
tion should  be  ratified  and  confirmed  ^^  unless  cause  to  the 
contrary  thereof  be  shown  on  or  before  the  first  Tnesds^  of 
February  next;  provided  a  copy  of  this  order  be  inserted  in 
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the  Morning  Ghioniole,  a  newspaper  printed  in  the  city  of 
Washington^  once  in  each  of  three  successive  weeks  before 
the  first  day  of  January  next." 

Here  was  an  order  ont  of  the  usual  form  and  course  in  such 
cases.  It  was  dated  7th  of  November,  1863,  provided  for  the 
puMication  of  notice  in  eadi  of  three  successive  weeks  before 
the  first  day  of  January,  and  then,  should  no  cause  to  the 
contrary  be  shown,  for  final  ratification,  not  until  the  first 
Tuesday  of  February,  three  months  from  the  date  of  the 
order. 

Without  resorting  to  conjecture  as  to  the  reasons  which 
may  have  had  influence  on  the  mind  of  the  court  for  its 
caution  in  making  the  order  in  these  terms — a  caution  which 
the  character  of  the  sale,  and  the  absence  of  the  party  inter- 
ested, in  a  time  of  war,  might  well  have  suggested — the  pUun 
fact  appears  on  the  face  of  the  record,  that  no  publication  of 
title  required  notice  was  ever  made  in  the  Morning  Chronicle, 
nor  was  any  application  ever  made  to  the  court  to  have  the 
sale  in  question  ratified  and  confirmed. 

Had  such  application  been  made  it  might  have  been  the 
iatj  of  the  court,  of  its  own  motion,  to  refuse  to  confirm  a 
sale  of  property  which  in  1861  had  been  assessed  for  taxes 
at  a  valuation  of  nearly  $2,000,  where  the  sale  was  for 
$449J3,  payable  in  currency  greatly  depreciated,  and  where 
the  terms  of  payment  where  so  easy  to  the  purchaser  as  they 
were  in  this  case,  and  where  the  debt  to  be  paid  was  only 
$100  and  interest. 

Unless  the  sale  be  ratified  by  the  court  the  purchaser 
acquires  no  estate  in  consequence  of  his  bid,  or  the  payment 
of  tbe  purchase-moiiey,  nor  has  the  trustee  authority  to  make 
him  a  deed.  (See  Alexander's  Ch.  Pr.,  146 ;  2  Daniels's  Gh. 
Pr.,  1464.) 

•  Nor  does  this  record  show  any  act  whatever  on  the  part 
of  the  court  which  could  be  construed  into  ratification  of 
the  sale  in  question,  even  by  implication.  It  has  never  so 
much  as  passed  an  order  for  the  distribution  of  the  fund 
produced  by  the  sale. 

It  was  gross  laches,  therefore,  on  the  part  of  these  defend- 
ants, or  their  advisers,  not  to  discover  an  essential  defect 
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sach  as  this,  apparent  on  the  very  face  of  their  title,  and  on 
themselves  the  law  imposes  the  conseqaences. 

We  have  thus  far  assumed  that  the  parties  complaiDant 
in  this  case  are  bound  by  the  decree  against  the  defeudiaiit 
Slocam,  notwithstanding  he  was  dead  at  tbe  time  it  was 
passed,  and  such  we  consider  the  law  to  be.  It  was  not  the 
case  of  a  x>ersonal  decree,  made  against  a  party  over  whoiii 
the  court  had  no  jurisdiction ;  but  a  decree  for  the  sale  of 
real  property,  under  the  jurisdiction  of  the  court,  for  tbe  pay- 
ment of  a  debt  due  by  the  ancestor  of  these  complainants, 
through  whom  they  claim,  and  which  was  secured  by  the 
lien  of  a  deed  of  trust  upon  the  property  in  question. 

In  Grignor^s  Lessee  vs.  Astor,  2  How.  R.,  338,  Baldwin  J., 
in  opinion  for  the  court  says:  "In  cases  in  personamj  where 
there  are  adverse  parties,  the  court  must  have  power  over 
the  subject-matter  and  the  parties;  but  on  a  proceeding  to 
sell  the  real  estate  of  an  indebted  intestate,  there  are  no 
adversary  parties,  the  proceeding  is  in  rem,  the  administrator 
represents  the  land.  (S.  and  R.,  432.)  They  are  analogous  to 
proceedings  in  the  admiralty,  where  the  only  question  of 
jurisdiction  is  the  power  of  the  court  over  the  thing,  the  sub- 
ject-matter before  them,  without  regard  to  the  persons  who 
have  an  interest  in  if  We  admit  that  this  authority  is  not 
directly  in  point  for  the  present  case,  except  so  far  as  to 
establish  the  jurisdiction  of  the  court.  Undoubtedly  it  is 
erroneous  to  make  a  decree  against  a  man  after  his  death,  or 
to  dispose  of  property  under  such  a  decree,  after  it  has  de- 
scended to  his  heirs,  unless  they  have  been  made  parties 
to  the  suit;  but  such  a  decree  would  not  be  void,  for  the 
subject-matter  of  the  decree  was  within  the  jurisdietion. 
Notice  by  publication  in  such  a  case  is  proper  as  to  non-resi- 
dent parties,  and  in  most  cases  is  not  required  by  the  law; 
But  of  itself,  no  publication  to  non-residents  can  confer  juris- 
diction over  them,  nor  can  even  personal  service  of  eetice 
through  the  mail,  or  by  means  of  an  agent,  and*  a  deeree 
founded  on  such  a  notice  would  be  absolutely  void.  Bat  if 
the  subject  of  suit  be  property  lying  under  the  jurisdiction  c^ 
the  court,  a  decree  after  such  notice  would  bind  the.pn^- 
erty.  It  would  not  be  binding  personally  upon  non-residents, 
but  only  in  respect  of  their  interest  in  the  property.  The 
notice  then,  of  itself,  is  of  none  effect  on  the  question  of  juris* 
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diction.  If  there  be  no  property  there  is  no  jurisdiction.  It 
is  the  subject-matter,  then,  alone  which  is  the  ground  of  jnris- 
diotion.  And  where  a  statute  requires  notice  to  non-residents 
to  be  giren,  bj  publication,  and  a  judgment  or  decree  is 
passed  affecting  the  property  subject  to  the  jurisdiction  of 
the  court,  without  the  publication  of  the  required  notice,  the 
decree  or  judgment,  though  erroneous,  is  not  void ;  for  of 
itself,'  notice  to  nonrresidents  contributes  nothing  to  the 
court's  jurisdiction.  A  purchaser  at  a  sale  under  such  a  de- 
cree or  judgment  would  take  a  valid  title,  although  the 
decree  or  judgment  might  afterwards  be  reversed  for  its  errors 
in  a  higher  court,  and  not  withstanding  the  errors  of  the  court 
might  be  palpable  upon  the  record.  (See  Voorheee  vs.  Bank 
^  United  States^  10  Peters,  449,  in  addition  to  Orignor^s  Les- 
aee  vs.  Astor^  already  referred  ifi,) 

So  far,  therefore,  as  this  case  involves  the  jurisdiction  of 
the  court  to  make  a  decree  for  the  sale  of  the  property  in 
qneation,  we  are  of  opinion  that  such  jurisdiction  did  be- 
long to  it;  and  a  purchaser  bona  Jide,  for  value,  would  have 
taken  a  good  title.  The  diffiouity  with  the  case  of  the  de- 
fendaats,  in  this  respect,  is  that  no  sale  was  ever  ratified  by 
the  court,  and  the  trustee  made  the  deed  to  the  purchaser  in 
disregard  of  the  express  restriction  of  the  decree  that  he 
should  make  no  deed  except  after  the  ratification  of  the  sale 
by  the  court. 

Nevertheless,  we  are  not  disposed,  under  the  circumstances 
of  the  case,  to  allow  the  complainants  to  enter  into  the  fruits 
of  other  men's  labors,  or  to  reap  where  they  have  not  sown. 
In  1S61,  Slocum,  their  ancestor,  was  here  holding  an  office 
under  the  Government,  had  purchased  the  lot  in  question, 
£uad  had  a  clear  title  to  it.  He  was  a  native  of  Mississippi, 
and  a  friend  of  the  gentleman  at  the  head  of  the  Interior  De- 
partment, where  he  was  employed.  The  lot  was  at  that  time 
assessed  for  about  $2,000.  He  mortgaged  it  for  a  loan  of 
$100,  to  enable  him  to  reach  his  friends,  and  left  the  District, 
after  the  civil  war  had  in  fact  broken  out  in  that  part  of  the 
country  '<  where  he  would  be."  He  died  during  the  war ; 
the  debt  for  which  he  had  given  security  upon  his  lot  was 
overdue  and  not  paid.  It  was  not  known  whether  he  was 
Uv^ing  or  dead,  or,  if  dead,  who  were  his  heirs;  nor  was  it 
lawful  OF  practicable  to  ascertain  these  facts,    l^or  was  it 
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possible  to  foresee  the  duration  of  the  war,  or  its  effect  npoE 
property  in  this  District.    A  bill  was  filed  by  the  creditor; 
Mr.  Cramer,  with  a  view  to  enforce  his  lien,  by  procuring  a 
judicial  sale  of  the  property  for  the  satisfaction  of  his  daioat. 
The  usual  notice  by  publication  was  given  to  Slocam,  as  a 
non-resident,  and  in  due  time  a  decree  by  default  was  entered 
directing  a  sale  of  the  property  and  making  appointment  of 
a  trustee  for  that  purpose.    This  trustee  (or  his  duly-appoint- 
ed successor)  did  make  a  sale  of  the  property  to  J.  6r$ky 
Jewell ;  and  on  payment  of  the  whole  of  the  purehade-money, 
made  him  a  deed  for  it.    The  price  paid  by  Jewell  was  v&cy 
inadequate,  but  he  thought,  no  doubt,  that  he  was  getting  a 
valid  title,  at  a  low  price.    Shaw,  the  trustee,  made  his  deed 
to  Jewell,  in  pursuance  of  the  sale,  November  24, 1864;  con- 
sideration, $449.13.    Jewell  divided  the  lot  into  three  partsj 
'  one  he  sold  to  Prather  on  the  6th  January,  1866,  for  $1,194.13 } 
one  other  to  Francis  Miller,  12th  of  same  month  and  year, 
for  $1,147.80;  and  the  other  part  to  George  MiUer,  January 
2, 1866,  $1,147.80 ;  in  all,  $3,489.73.    The  deeds  made  to  these 
purchasers  contain  covenants  of  general  warranty,  and  their 
aggregate  amount  of  purchase-money  is  $3,489.73.    At  the 
time  of  these  purchases  the  lot  wa^  wholly  unimproved. 
Before  making  their  respective  purchases  from  Jewell,  each 
of  these  def(^dsuits,  George  Miller,  Francis  Miller,  and  Leon- 
ard B.  Prather,  had  the  title  examined  by  counsel,  geoeraUiy 
reputed  to  be  competent,  and  they  were  advised  that  the  title 
was  valid.    One  of  these  gentlemen  ei\joys  a  very  high  repu- 
tation as  an  examiner  of  titles  in  this  District    He  expressed 
the  opinion  th^t,  being  a  title  under  a  chancery  decree,  it  w^ 
good.     Houses  have  been  built,  and  other  improvemeiits 
made  by  these  purchasers  on  their  respective  subdiviaions  of 
the  lot  in  question,  to  the  value  of  many  tlionsands  of  dollars, 
expended  by  them  in  good  faith,  and  in  reliance  upon  tbe 
judgment  of  well-known  experts  <m  questions  of  title.    Be- 
sides this,  the  war  closed  in  the  spring  of  1865,  and  thereajBtor 
there  was  no  obstruction  to  delay  the  plaintifiis  from  imoMr 
diately  looking  after  their  interests  in  this  District;    At  tiiat 
time  Jewell,  the  purchaser,  claimed  the  title  under  the  sa^ 
bat  had  expended  nothing  in  improvements,  and  liad  p«id 
but  $449.13  for  the  property ;  $257.80  was  yet  in  the  bands 
of  the  trustee,  where  it  still  is ;  and  this  was  the  state  of  mat- 
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ters  till  early  in  Jannary,  1866,  when  Jewell  sold  to  the  two 
Millers  and  to  Prather  their  several  parts  of  the  lot.  Had 
these  parties  made  their  appearance  within  six  or  even  eight 
BMmths  after  the  close  of  the  war,  and  made  proper  applica- 
tion to  the  court,  the  sale  would  have  been  instantly  set  aside, 
without  loss  or  injury  and  but  small  inconvenience  to  any 
party.  This  laches  on  their  part  continued  till  the  bill  was 
filed  in  the  present  suit,  which  was  in  January,  1873,  nearly 
eight  years  after  the  war  had  closed,  these  purchasers  all  the 
time  expending  their  money  and  increasing  their  improve- 
ments, believing  themselves  secure,  because  a  lawyer  had 
told  them  it  was  a  good  chancery  title. 

To  permit  complainants  to  redeem  under  these  circum- 
stances, without  allowing  for  the  improvements,  would  be 
to  aid  them,  in  spite  of  their  own  laches,  to  commit  a  fraud 
upon  men  who  had  expended  their  money  in  good  faith,  under 
a  title  which  counsel  learned  in  the  law  had  advised  them 
was  good,  and  which  to  the  unlearned  seemed  to  be  good. 
Fortunately  for  the  justice  of  the  case,  the  court,  having  been 
invoked  for  it«  assistance,  is  at  liberty  to  extend  its  assist- 
ance upon  such  terms  as  will  do  no  injustice.  Under  no 
circumstances  will  a  court  of  equity  allow  itself  to  be  made 
an  instrument  of  wrong.  Rather  than  lend  itself  to  such  a 
cause  it  will  refuse  to  interfere,  and  leave  the  parties  to 
their  remedy  at  law ;  and  if  that  would  result  in  a  fraud  upon 
the  defendant,  it  will  interpose  on  his  behalf. 

Although  a  mortgagee  is  not  entitled  generally  to  any 
allowance  for  his  improvements,  {Moore  vs.  Cahlej  1  Johns. 
Ob.  B^,  385,)  yet  such  allowance  may  be  made  under  special 
circumstances,  as  when  the  mortgagee  has  acted  in  good 
faith,  and  under  a  mistaken  impression  that  the  right  of 
redemption  has  been  finally  barred,  as  was  held  in  Benedict 
TS.  Oilma/n^  4  Paige's  B.,  58,  and  Westmore  vs.  Eoberts,  10 
How.  Pr.  B.,  51 ;  or  when  the  mortgagor  has  been  slow  to 
act,  if  not  guilty  of  laches,  and  has  thus  led  to  a  false 
impression  by  his  silence,  although  he  may  have  been  igno- 
rant of  the  circumstances  which  would  have  made  it  his 
daty  to  speak.  (Miekle  vs.  DiUaye.)  In  commenting  on  the 
case  of  Moore  vs.  Cdblej  Chancellor  Kent  says,  ^'  Lasting 
imprbvements  in  building  have  been  allowed  in  England 
under  peculiar  circumstances,  and  they  have  been  sometimes 
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allowed  in  this  couDtry  and  sometimes  disalUywed,'^  (4  Ck>iii. 
167 ;)  and  in  a  note  at  the  same  place  it  is  farther  said  that 
^^all  the  cases  agree  that  the  mortgagee  is  to  be  allowed  the 
expense  of  repairs,  and  beyond  that  the  rale  i&  not  inflexible, 
bnt  it  is  subject  to  the  discretion  of  the  conrt,  regulated  by  the 
justice  and  equity  arising  out  of  the  particular  oircumstanees  of 
each  case."  In  HiUiard  on  Mortgages  the  author  says,  ^^The 
rule  refusing  the  allowance  of  lasting  improvements  has  been 
subjected  to  some  exceptions  in  special  oases,  as  where  the 
mortgagee  makes  such  improvements  supposing  himself  to 
be  the  absolute  owner;"  and  in  Neal  vs.  HythorpyS  Bland 
Gh.  E.,  590,  the  chancellor  says,  '^  If  the  mortgagee  have 
been  long  in  possession,  claiming  adversely,  and  suffered  t^ 
treat  the  estate  as  his  own,  and  the  mortgagor  stands  by  and 
permits  lasting  improvements  to  be  made,  he  shall  pay  for 
them." 

On  the  like  principle  of  jasticeis  grounded  the  doctriq^ 
that  where  the  mortgagor  subsequently  borrows  more  money 
from  the  mortgagee  on  bond,  and  dies,  the  heir  shall  not 
redeem  without  pacing  both  debts. 

We  are  of  opinion  that,  in  cases  like  the  present,  the  pend* 
ency  of  the  war  could  not  affect  the  rights,  of  a  bona-fide 
purchaser  at  a  judicial  sale,  especially  when  the  record  does 
not  disclose  the  status  of  the  mortgagor  to  be  that  of  a  public 
enemy;  since,  as  we  have  seen,  the  sale  would  be  valid  if 
the  court  had  jurisdiction  over  the  matter.  But,  according 
to  the  view  we  take  of  the  case,  it  has  become  unnecessary 
to  go  into  that  question  at  all. 

As  to  the  tax-title  in  the  defendants,  and  which,  the  com- 
plainants seek  to  have  removed  on  the  ground  that  it  is  a 
doud  upon  their  title,  we  feel  obliged  to  remit  that  contix)^ 
versy  to  be  tried  by  jury  at  the  circuit.  The  irregalaritie& 
set  out  in  complainants'  bill,  showing  a  neglect  or  violation 
of  certain  provisions  contained  in  the  ordinances  of  the  cor- 
poration by  its  officers,  as  to  the  time  and  mode  of  making 
out  the  assessment-lists,  making  entries  in  the  book,  &G^y 
are  not  of  the  kind  to  affect  the  validity  of  such  a  sale..  A 
tax-sale  is  good  if  it  corresponds  exactly,  in  all  p^rtioularis,. 
with  the  act  of  Gongress  on  the  subject,  although  the  officers 
may  have  neglected  to  fulfill  certain  requirements  in  regard 
thereto  prescribed  by  ordinances  of  the  corporation.    Xbat 
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was  determined  by  the  Sapreme  Oourt  in  the  case  of  Thomp- 
son vs.  Lessee  of  Carroll^  22  How.,  422. 

On  the  other  hand,  the  record  famishes  no  evidence  to 
enable  us  to  determine  on  behalf  of  the  defendants  that  their 
tax-title  is  a  good  one.  A  tax-deed  of  itself  is  no  evidence 
of  title.  It  is  absolntely  waste  paper  until  the  holder  under 
it  has  shown  that  all  the  preliminary  steps  required  by  law 
have  been  strictly  complied  with.  ^'The  deed  is  not  the  title 
Itself,  nor  even  evidence  of  it.  Its  recitals  bind  no  one.  It 
creates  no  estoppel  upon  the  former  owner.  No  presumption 
arises  upon  the  mere  production  of  the  deed  that  the  facts 
it  professes  to  set  out  had  any  existence."  Blackwell  on 
Tax  T.,  430. 

In  the  present  case  we  have  before  us  no  evidence  to  show 
that  the  tax-deed  in  question  is  either  good  or  bad. 

Should  that  tax-title,  however,  be  a  valid  one,  it  will  put 
an  end  to  present  controversy.  It  is  true  that  denfendants 
have  filed  no  cross-bill  in  this  cause,  setting  up  a  title  under 
the  tax-deed  to  Jewell,  although  in  their  answers  to  the 
allegations  of  the  bill  which  avers  that  it  is  void  they  do 
insist  that  it  is  a  valid  title  and  one  under  which  they  claim. 

It  would  be  useless,  considering  this  aspect  of  the  contro- 
versy, to  pass  a  decree  allowing  the  complainants  to  redeem 
on  the  terms  we  have  indicated,  for  if  they  were  to  redeem 
by  paying  defendants  for  their  improvements,  leaving  open 
the  controversy  under  the  tax-sale,  they  might  in  the  end 
lose  all  should  it  turn  out  that  the  defendants  had  a  valid 
title  under  that  sale. 

It  will  be  necessary,  therefore,  to  retain  the  cause  for  the 
present,  and  until  an  issue  can  be  made  up  and  tried  at 
law  whether  that  tax- title  be  valid  or  otherwise;  and  in 
that  issue  the  defendants  here  should  be  the  jplaintifi's,  as 
on  them  it  will  lie  to  make  out  the  affirmative. 

Should  the  result  prove  favorable  to  the  defendants  in 
this  cause,  the  bill  in  the  present  case  will  have  to  be  dismissed. 
Should  it  be  otherwise  the  redemption  sought  for  by  the 
complainants  in  this  cause  can  be  obtained  on  the  terms  we 
have  already  indicated.  • 


Mr.  Justice  MagAbthttb  did  not  sit  in  this  case,  and  Mr. 
Justice  Olin  did  not  take  part  in  the  decision. 
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notice  of  diasolation,  in  wbich  T.  G.  Korony's  name  waa  men- 
tioned, but  not  as  a  partner.  Mr,  Korony  then  claimed  to  be 
a  partner,  and  made  application  to  conrt.  The  coDDsel  for 
all  the  parties  agreed,  as  a  matter  of  compromise,  that  a  Tte\r 
notice  should  be  published,  embracing  Mr.  Korony's  name  as 
a  partner;  Mr.  K.,  on  his  part,  agreeing  at  once  to  assigs 
to  the  firm,  or  to  Mr.  Snyder,  all  his  right,  title,  and  interest 
in  tbe  firm." 

And  thereupon  tbe  defendant's  connsel  prayed  the  court 
to  instruct  the  jury  that,  if  they  fooad  from  the  evidence 
that  T.  G.  Korony  was  a  member  of  the  firm  from  vhicfa  the 
defendant  ordered  these  goods,  the  plaiDtiffs  cannot  recover 
in  this  action;  bat  the  court  held  and  instructed  the  jury 
tliat  if  they  found  that  this  debt  was  due  to  the  plaintiffs,  tliey 
must  find  for  the  plaintiffs;  whereupon  the  couusel  for  tbe 
defendant  made  his  exceptions  to  the  refusal  of  the  ox>urt  to 
instruct  the  jury  aa  prayed,  and  to  the  instructioos  of  the 
eonrt  as  given. 

The  jnry  having  fonnd  the  issae  for  the  plaintifi^,  the 
defendants  bring  the  cause  to  this  court  upon  a  bill  of  excep- 
tions. 


-for  the  plaintiff. 


:  defendant,  contended  that  the 


Sainbridge  ff.    W^b, 
tioart  below  erred — 

1.  In  refusing  to  give  tbe  instruction  asked  for  by  defend- 
ant's connsel,  to  wit:  That  if  the  jury  believe  from  the  evi- 
dence that  T.  G.  Korony  was  a  member  of  the  firm  from 
lered  these  goods,  the  plaintiffs  cannot 


contains  too  many  defendants,  or  too  few 
;al  defeat.    1  Chitty  Plead.,  31 ;  Arch. 
;  Peters  C.  C.  E.,  26,  27. 
in  instructing  the  jury  that  if  they  be- 
lieved from  the  evidence  that  this  debt  was  due  to  plaintiffs, 
they  must  find  for  the  plaintiffs. 
This  instmction,  if  given  at  all,  should  have  been  with  the 
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qnaliflcation  that  the  debt  must  have  been  dae  originallg  to 
plaintiffs. 

If  the  debt  was  dae  the  plaiotiffs  as  tuiigneea  [and  the  evi- 
dODce  tends  strongly  to  show  that  fact)  they  oould  not  sue 
for  it  in  tbeii  own  name. 


Mr.  Justice  Wtlie  delivered  the  opinion  of  the  conrt : 
'  This  was  an  action  of  aseampsit,  in  which  the  defeedant 
pleaded  the  general  issae. 

At  the  trial  the  defendant  gave  evidence  tending  to  shov 
that  one  T.  G.  Korony  was  a  member  of  the  plaintiffs'  firm  at 
the  date  of  the  contract.  Plaintiffs  gave  evidence  on  the 
other  side  tending  to  show  that  said  Korony  was  not  a  mem- 
ber of  the  firm  at  that  time,  bat  that  Snyder  and  D'Bstrada 
■were  the  only  persons  who  then  composed  that  partnership. 
There  was  a  conflict  of  testimony  over  that  question. 

Defendant's  connsel  then  ask  the  court  to  instruct  the  jury 
that  if  they  found  from  the  evidence  that  T.  G.  Korony  was 
a  member  of  the  firm  from  which  the  defendants  ordered  the 
goods,  the  plaintiffs  cannot  recover  in  this  action. 

To  this  prayer  the  court  answered,  and  *'instrncbed  the 
jnry  that  if  they  found  that  this  debt  was  dne  to  the  plaint- 
iffs they  most  find  for  the  plaintiff^."  Defendants  thereupon 
excepted  to  the  instruction  so  given. 

We  think  the  iustrootioa  given  was  no  answer  to  ths 
prayer.  The  prayer  presented  a  guestion  of  law,  proper  for 
the  decision  of  the  court.  The  answer  of  the  court  left  the 
decision  to  the  jury,  which  was  error.  Fot  in  actions  ex  con- 
tractu if  it  be  shown  at  the  trial  that  all  the  parties  to  the 
contract  have  not  Joinied  in  the  action  of  plaintiffs,  the  defend- 
ant may  take  advantage  of  Che  omission  either  by  plea  in 
abatement  or  as  ground  of  noosait  at  the  trial.  1  Chitto^'s 
PI.,  13. 
Judgment  reversed  and  a  new  trial  granted. 
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SPOFFORD  ET  AL.  vs.  BROWN  ET  AL, 

No.  9812. 

I.  Where  promissory  notes  are  delivered  by  the  makers  in  payment  of  an 

antecedent  debt,  it  is  not  competent  to  prove  by  parol  that  the  party 
to  whom  they  were  so  delivered  agreed  to  pay  the  same  as  they  should 
respectively  come  to  maturity. 

II.  The  principle  is  affirmed  that  parol  evidence  will  not  be  received  to 

vary  or  contradict  a  written  contract. 

III.  If  a  person  takes  a  negotiable  instrument  for  a  valuable  consideration 
before  the  same  is  due,  and  without  notice  of  any  equities  existing 
between  Ihe  oiciginal  parties^his  title  is  good ;  and  in  order  to  impeach 
that  title,  it  must  be  proved  that  he  had  notice  or  knowledge  of  the 
facts  constituting  such  equities  at  the  time  he  obtaiued  possession  of 
the  instrument. 

IV.  A  party  who«eeks  to  avail  himself  of  a  collateral  compromise  agree- 
ment, by  the  terms  of  which  the  original  contract  is  to  be  delivered 
up  upon  certain  specified  payments  being  made,  must  show  that  he 
has  fulfilled  the  compromise  in  this  respect,  in  order  to  defeat  a  rem- 
'edy  oo  saoh  original  contract. 

STATEMENT  OF  THE  CASE. 

This  action  is  brought  upon  five  promissory  notes,  each  for 
the  sum  of  $2,267.38,  made  on  January  8, 1872,  by  S.  P.  Brown 
&  Son,  payable  to  the  order  of  Austin  P.  Brown,  esq.,  in  one, 
two,  three,  four,  and  five  months,  respectively,  after  their  date 
On  the  same  date  they  were  indorsed  by  the  payee  to  the 
Philadelphia  Goal  Company,  and  were  afterwards  and  before 
their  maturity  transferred  by  said  company  to  the  plaintifll 

At  the  trial  the  plaintiff  proved  the  signatures  and  indorse- 
ment on  said  notes,  and  offered  them  in  evidence.  They  also 
proved  that  the  defendants,  Samuel  P.  Brown  and  Austin  P. 
Brown,  composed  the  firm  of  S.  P.  Brown  &  Son,  and  there 
rested  the  case. 

The  defendants  then  introduced  evidence  tending  to  show 
that  for  several  years  before  the  date  of  said  notes  there  had 
been  large  and  extended  de^ings  between  them  and  the  said 
Philadelphia  Coal  Company,  and  that  there  arose  a  contro- 
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versy  as  to  the  amount  of  the  indebtedness  of  the  defendants 
to  the  said  coal  company,  and  that  on  the  day  of  the  date  of 
said  notes  the  defendants  and  Henry  L.  Cake,  president  of 
said  company,  conferred  in  respect  to  said  controversy,  and 
they  executed  and  delivered  the  notes  aforesaid  to  said  Cake, 
and  at  the  same  time  said  Cake  signed  and  delivered  to  the 
defendants  a  paper,  of  which  the  following  is  a  copy : 

"Washington,  D.  C, 

January  8, 1872. 
Received  from  S.  P.  Brown  &  Son  the  following  notes  in 
full  settlement  of  their  indebtedness  to  the  Philadelphia  Goal 
Company : 


One  note,  dated  January  8,  1872,  at  one  month. . . 
One  note,  dated  Januarys,  1872,  at  two  months. . 
One  note,  dated  January  8, 1872,  at  three  months 
One  note,  dated  January  8,  1872,  at  four  months. 
One  note,  dated  January  8, 1^72,  at  five  months. . 
One  note,  dated  January  8, 1872,  at  six  months.. 


12, 267  33 
2,267  33 
2,267  33 
2,267  33 
2,267  33 
2, 267  33 


Amounting  to 13, 603  98 

And  in  settlement  of  these  notes  I  have  agreed,  upon  be- 
half of  the  Philadelphia  Coal  Company,  to  receive  an  order 
on  Edwin  Stewart,  paymaster  of  the  United  States  Navy, 
and  accepted  by  him,  for  five  thousand  five  hundred  dollars, 
($5,500,)  with  interest  from  date,  said  order  to  be  liquidated 
as  follows :  Two  thousand  dollars  at  three  months  from  De- 
cember 20,  1871 ;  two  thousand  dollars  at  four  mouths  from 
December  20,  1871 ;  and  fifteen  hundred  dollars  at  five 
months  from  December  20,  1871 — the  whole  amount  with 
interest  from  December  20, 1871.  Also  Z.  Jones's  indorse- 
ment on  four  notes,  as  follows :  S.  P.  Brown  &  Son's  notes, 
to  order  on  Z.  Jones,  dated  January  8, 1872,  for  twelve  hun- 
dred and  fifty  dollars,  respectively,  at  six,  eight,  ten,  and 
twelve  months,  amounting  to  five  thousand  dollars — ^tbis  sum 
often  thousand  five  hundred  dollars  ($10,500)  being  in  effect 
a  compromise  of  the  said  indebtedness  of  $13,603.98,  to  be 
conclusive  upon  the  payments  being  made  at  the  times  stated. 
And  I  further  stipulate,  on  behalf  of  the  Philadelphia  Coal 
Company,  that  upon  pay  men  t  of  the  $5,500,  with  interest,  by  the 
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paymasteTi  within  the  time  stated^  the  firat,  aecoQdy.a&d  third 
note^ :  giv^en  by  IS.  P.  Brown  &  Son  for  the  sum  of  $2,267.33, 
amoiajQiting  to  $6,301.99,  shall  be  returned  to  S.  P.  Brown  & 
Son  as  settled  f  and  upon  payment  of  the  foar  notes  at  mata- 
rifty  iildorsad  by  Z.  Jones,  the  remaining  three  notes  of  S.  P. 
Brown  &  Son,  amounting  to  $6,801.97,  sh«Jl  be  handed  back 
to  S.  P.  Brown  &  Son,  being  settled  in  full  by  the  payment 
of  said  four  notes  indorsed  by  Z.  Jones. 

H.  L.  CAKE, 
President  Philadelphia  Coal  Company, 
Witness:  A.  B.  Wolfe.'' 


The  defendants  also  introduced  evidence  tending  to  show 
that  when  the  company  transferred  the  possession  of  the  notes 
now  in  suit  to  the  plaintiifs,  the  said  company  received  in  coa- 
.sideration  therefor  the  promissory  notes  of  said  Spofford  and 
.Clark  to  precisely  the  same  amount,  and  that  no  other  consid- 
eration passed  therefor ;  and  that  said  Spofford  ai;i,d  Clark  acted 
for  said  coal  company  in  selling  their  coal  on  commission,  and 
sometimes  purchased  coal  on  their  own  account  from  said 
company.  And  at  the  time  of  such  transfer  of  the  notes  in 
Quit  to  Sfaid  plaintiff,  said  Cake  assured  them  that  they 
«(honld  incur  no  loss  in  respect  of  said  transaction,  and  that 
be  would  indemnify  and  protect  them  against  any  such  loss. 

The  defendants  then  offered  proof  that  at  the  time  the 
said  \yriting  sigi^ed  by  H.  L.  Cake,  as  president  of  said  com- 
pany, wa^  delivered  to  the  defendants,  and  oa  the  same  day, 
after  the  same  had  been  signed  and  delivered,  it  was  agreed 
by  and  between  said  parties  that  as  the  said  notes  should 
respectively  mature,  the  same  sl^iould  be  taken  up  and  paid 
by  said  company ;  but  the  court  excluded  said  evidence,  and 
this  ruling  is  embodied  in  the  first  two  bills  of  exceptions. 

The  plaintiffis  introduced  evidence  tending  to  prove  that  the 
reasons  why  the  coal  company  sold  the  notes  to  Spofford  and 
Clark  and  took  their  paper  in  return,  was  that  Spofford  and 
Clark  were  in  good  credit  and  the  company  could  negotiate 
their  notes  and  raise  money  on  them,  but  could  not  do  this 
on  the  notes  of  the  defendants ;  and  that  the  company  was 
then  greatly  in  need  of  funds,  and  that  the  notes  were 
.  obtained  from  defendants  for  the  purpose  of  enabling  the 
16  D  0 
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eompany  to  obtain  money  upon  them  ;  aDd  that  do  part  of 
tlte  agreemeat  had  been  fulfilled  by  them,  and  that  if  they 
bad  made  the  paymeots  stipulated  for  in  said  agreement, 
defendants'  notes  would  hare  been  taken  np  and  delivered 
to  them.  There  was  no  testimony  in  the  caae  that  Spofford 
and  Clark  bad  actnal  notice  of  the  written  agreement  given 
by  Oake  ta  the  ilefendanta. 

The  notes  now  in  snit  and  the  tToues  notes  mentioned  in 
the  compromise  ^reement  were  delivered  at  the  same  time 
to  said  Oake,  as  was  also  an  acceptance  of  Paymaster  Stew- 
art by  which  he  promised  that  whenever  certain  voacbers 
were  received  at  his  office  payable  to  S.  P.  Brown  he  would 
pay  ont  of  them  to  said  coal  company  the  snm  of  $6,500, 
in  the  installments  called  for  by  said  agreement.  No  portion 
of  said  installments  were  ever  paid  to  said  company,  and  the 
Touchers  referred  to  were  never  received  at  the  paymaster's 
office,  nor  has  anything  ever  been  paid  on  the  Jones  notes 
mentioned  in  the  said  agreement. 

At  the  conclnsion  of  the  testimony  the  counsel  for  defend- 
ants asked  the  coort  to  instruct  the  jnry  as  follows : 

If  the  jury  believe  that  the  plaintiSs  came  into  possession 
of  the  notes  sned  on  withont  paying  actnal  valaable  consid- 
eration, or  by  paying  only  nominal  consideration,  or  nnder 
circa  Distances  which  would  have  pnt  a  prudent  man  on 
inquiry  concerning  any  agreement  between  the  defendant« 
sud  the  Philadelphia  Coal  Company  with  respect  to  said 
notes,  then  the  jury  mnst  consider  the  plaintiffs  to  be  bound 
by  such  agreement.  And  nnder  the  agreement  of  January 
8, 1872,  in  evidence,  the  Philadelphia  Coal  Company  was 
bound,  among  other  things,  to  take  up  and  hold  those  two 
of  the  notes  sued  ou  which  first  became  dne,  and  if  the  juij 
find  from  the  evidence  that  they  did  not  do  so,  but  allowed 
them  to  go  to  protest,  then  the  verdict  of  the  jury  shoold  be 
for  tfae  defendants. 

But  the  court  refnsed  to  give  said  instructions,  to  wbich 
ruling  the  defendants  excepted,  and  the  court  did  instniet 
the  jory  that  if  said  notes  were  before  maturity  indorsed  for 
a  valaable  consideration  by  the  said  coal  company,  to  the 
plaintiffs,  then  the  plaintiff^  were  eutitled  to  recover  the  foU 
amoQDt  of  said  notes  from  defendants,  and  the  said  agree- 
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ment  between  said  company  and  defendants  woold  not  affect 
the  rights  of  plaintiffs  unless  they  had  actaal  notice  of  said 
agreement  before  their  purchase  of  said  notes,  and  if  the  jury 
should  find  that  plaintiffs  had  actual  notice  of  such  agree- 
■lent,  and  should  further  find  that  it  was  not  carried  out  by 
the  defendants,  the  plaintiffs  would  be  entitled  to  a  rerdict ; 
and  further  that  if  the  jury  should  find  that  the  notes  in  suit 
were  indorsed  and  delivered  to  plaintiffs  before  their  matu- 
rity, and  in  the  course  of  business,  they  are  entitled  to  recover 
the  fauce  of  them.  And  that  they  are  not  affected  by  any 
taransactions  between  the  original  parties  of  which  they  had 
no  notice  when  they  received  the  paper. 

To  all  of  which  the  defendants  took  several  bills  of  excep- 
tion, upon  which  the  case  now  comes  to  the  general  term. 


Joseph  Casey  and  R  Ros$  Perry^  for  plaintiffs,  argued  in 
their  printed  brief  that— 

The  notes  given  by  the  defendants  to  the  coal  company 
were  contracts  in  writing  by  which  Brown  &  Son  engaged 
to  pay  the  sums  named  in  them  respectively.  The  evidence 
excluded  by  the  court  was  parol  evidence  to  contradict  and 
Tary  these  writings  by  showing  that  the  coal  company  was 
to  pay  them  and  not  Brown  &  Son,  as  the  written  notes 
stipulated.  This  was  a  direct  infraction  of  the  rule  that 
excludes  parol  evidence  to  vary  and  contradict  a  written 
contract  (1  Oreen  Ev.,  §  281,  and  notes ;  Starkie  on  Ev.,  pp. 
660,  661.  See  also  the  case  of  Alien  vs.  Furhishy  4  Gray 
B.,  p.  504.) 

As  to  the  instruction  asked  for  by  defendants,  there  were 
in  the  first  place  no  facts  proved  to  justify  the  court  in  giving 
it.  In  the  second  place,  there  was  nothing  in  the  written 
agreement  which  would  have  justified  the  judge  in  giving  to 
it  the  construction  asked,  to  wit:  that  by  its  terms  the 
Pennsylvania  Goal  Gompany  was  bound  to  take  up  and  pay 
the  notes  as  they  matured. 

The  point  here  raised  in  the  instruction  asked  for,  had 
been  definitely  and  finally  settled  by  the  Supreme  Gourt  of 
the  United  States  in  8mft  vs.  Tyson^  16  Pet.,  1 ;  and  espe- 
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cially  by  the  later  case  of  Goodman  vs.  SimondSj  20  How., 
343. 

The  exceptions  to  the  instractions  in  the  charge  of  the 
court  all  raise  the  same  question,  to  wit : 

That  irrespective  of  the  negotiable  character  of  the  paper, 
and  that  whether  the  original  payees  or  their  indorsees  were 
the  holders  or  owners  of  the  notes,  or  the  plaintiffs  in  the 
action,  the  agreement  of  compromise  was  unavailable  as  a 
defense  in  the  case. 

It  was  so  because  the  defendant  had  failed  to  perform  it, 
or  to  tender  performance  even  at  the  trial.  The  notes  were 
to  be  delivered  up  to  the  defendants  upon  payment  at  the 
times  and  in  the  manner  set  fortli  in  the  agreement.  In 
this  they  had  utterly  failed.  The  payments  through  Stewart 
were  to  be  made  respectively  on  the  20th  March,  April,  and 
May,  1872.  Not  a  farthing  was  ever  placed  in  his  hands  to 
meet  this  engagement.  Not  one  movement,  or  effort,  or 
offer  to  meet  and  fulfi.ll  this  agreement  of  compromise  in  any 
respect,  then  or  now.  Nor  any  payment  or  offer  to  pay  the 
Jones  notes.  It  is,  therefore,  little  less  than  absurd  and 
preposterous  to  set  up  an  offer  or  agreement  of  compromise 
which  has  not  been  availed  of,  accepted,  or  performed  by  the 
defendants. 

The  facts  of  whether  the  notes  were  indorsed  and  deliv- 
ered to  the  plaintiffs  before  maturity,  whether  this  was  in  the 
course  of  commercial  business,  and  whether  it  was  without 
notice  of  any  collateral  agreements  between  the  orginal  par- 
ties, were  all  submitted -to  the  jury,  and  they  were  all  found 
in  favor  of  the  plaintiffs.  That  being  so,  cut  up  the  defend- 
ants' case  by  the  roots.  It  took  away  the  foundation  of  their 
defense,  and  left  them  not  an  atom  of  ground  upon  which  to 
stand. 


K  L.  Stanton  and  A.  8.  Worthington  for  defendants.  The 
following  points  are  from  their  brief: 

1.  The  court  erred  in  excluding  evidence  that  at  the  time  the 
writing  above  alluded  to  was  signed  and  delivered  to  the  defend- 
ants, and  also  after  such  signing  and  delivery,  it  was  agreed 
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between  the  company  and  the  defendants  that  as  the  notes 
sued  on  should  respectively  mature,  the  same  should  be  paid 
and  taken  up  by  the  company.  The  testimony  offered  does 
not  come  within  the  rule  that  a  written  contract  is  not  allowed 
to  be  varied  by  a  verbal  agreement  made  before  or  at  the 
time  of  the  written  contract.  Brown  &  Sou  were  not  required 
to  pay,  as  they  matured,  both  sets  of  securities — namely,  on 
the  one  hand  their  own  notes,  indorsed  by  Austin  P.  Brown, 
and  on  the  other  hand  the  installments  of  the  order  on  the 
paymaster,  and  the  notes  indorsed  by  Jones.  Payment  of 
the  latter  set  of  securities  was  to  relieve  the  defendants  from 
payment  of  the  former  set,  including  the  notes  now  sued  on, 
which  were  all  to  be  returned  to  them  by  the  coal  company. 
The  evidence  excluded  would  not  have  varied  the  writing, 
but  in  respect  to  payment  of  the  notes  as  they  mature  it 
would  have  given  the  only  explanation  of  the  writing  con- 
sistent with  the  written  words.  It  was,  therefore,  admissible. 
(1  Greenleaf  on  Evidence,  sec.  282  et  seq.) 

2.  The  court  erred  in  holding,  in  effect,  that  constructive 
notice  of  an  agreement  between  the  coal  company  and  the 
defendants  would  not  affect  the  right  of  the  plaintiffs. 

3.  The  court  erred  in  holding,  in  effect,  that  if  the  notes 
were  delivered  to  plaintiffs  before  maturity,  absence  of  notice 
at  the  time  of  receipt  of  notes  would  relieve  the  defendants 
from  being  affected  by  the  transactions  between  the  coal 
company  and  the  defeudants,  notwithstanding  that  plaintiffs 
paid  for  their  notes  with  their  own  paper,  which  paper  was 
taken  up  by  the  coal  company.  '^Payment  on  the  note  of 
the  buyer  is,  consequently,  not  su£dcient  to  defeat  a  prior 
equity,  unless  the  instrument  is  negotiated,  and  renders  the 
maker  liable  to  a  third  person."     2  Am.  L.  Cases,  p.  228. 

4.  The  court  erred  in  holding  in  effect  that  a  compromise 
or  settlement  (including  determining  a  sum  to  be  paid  and 
the  times  for  its  payment)  to  which  the  defendants  were  par- 
ties, could  only  be  made  available  by  them  by  proving  that 
they  had  conformed  to  all  the  stipulations,  notwithstanding 
antecedent  violations  of  the  agreement  by  the  other  party  to 
the  contract,  which  put  the  defendant  in  peril  of  having  to 
pay  more  than  twice  the  sum  fixed  upon. 
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Mr.  Jnstice  MacAbthue  delivered  the,  opinion  of  tlie 
court: 

As  to  the  first  and  second  exceptioos  the  coart  are  of 
opinion,  that  it  is  not  competent  for  the  defendants  to  prove 
by  parol  tbat  at  the  time  they  delivered  the  noteB  in  snit  to 
the  Philadelphia  Coal  Company,  there  was  an  agreement  by 
Which  the  said  company  should  take  up  and  pay  said  notes  as 
they  ahonld  respectively  come  to  maturity.  Snch  evidence 
Tonld  have  been  inadmissible,  even  if  the  company  bad 
been  plaintiff^  instead  of  Spofford  and  Olarb.  It  is  an  ele- 
mentary principle  that  parol  evidence  will  not  be  received, 
to  vary  or  contradict  a  vrriCten  contract,  nor  is  there  any- 
thing in  this  case  to  take  it  ont  of  the  operation  of  the 
general  rule.  The  parol  evidence  was  therefore  properly 
excluded  by  the  coart  from  the  consideration  ot  the'jary. 

The  instmction  asked  for  by  the  defendant  was  properly 
refoaed.  The  exception  to  this  ruling  raises  the  qnestion 
whether  the  plaintiffs  were  bound  by  the  agreement  of  com- 
promise between  the  defendants  and  the  Philadelphia  Goal 
Company  entered  into  by  them  at  the  time  the  notes  in  suit 
were  given.  It  is  now  settled  tbat  if  a  party  takes  a  nego- 
tiable instrnment  for  a  yalnable  consideration,  before  the 
same  is  due,  and  without  notice  of  any  equities  existing 
between  the  original  parties,  bis  title  is  good,  and  any  defense 
fonnded  upon  those  equities  cannot  operate  to  defeat  his 
recovery.  In  order  to  affect  him  by  snch  defense  it  must  be 
shown  that  he  had  notice  or  knowledge  of  the  facts  which  go 
to  impeach  the  title,  at  the  time  he  obtained  possession  of  the 
paper.  Smith  vs.  Tyson,  16  Pet.,  1 ;  Goodman  vs.  Simondi, 
20  How,,  343.  Besides,  the  instmction  is  open  to  the  objec- 
tion that  it  assumes  the  existence  of  facts  which  do  not  appear 
in  the  case. 

The  coal  company  was  not  bound  by  the  agreement  to 
take  up  suid  notes  which  first  became  due,  unless  tbat  pur- 
pose is  to  be  inferred  from  their  promise  to  return  the  said 
notes  to  the  defendants  when  the  agreement  was  complied 
with  on  their  part,  which  they  failed  to  do.  Even  if  the  coal 
company  were  bound  to  take  op  the  notes,  that  circumstODoe 
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would  not  affect  the  plaintiffs  where  they  had  no  notice  of 
Boch  obligation.    The  instruction  was  properly  rejected. 

As  to  the  exceptions  to  the  charge  of  the  conrt  to  the  jary, 
the  court  here  are  of  the  opinion  that  they  are  not  well 
taken.  It  is  qnite  clear  that  the  defendants  have  wholly 
failed  to  perform  any  part  of  the  agreement  upon  which  they 
rest  their  defense.  The  first  three  of  the  notes  falling  due 
were  to  be  delivered  up  to  defendants  only  upon  the  pay- 
ment of  the  sum  of  $5,500  by  Stewart  to  the  company  ;  but 
it  does  not  appear  that  Stewart  was  ever  furnished  with  the 
vouchers  out  of  which  he  promised  to  make  the  payments  in 
the  manner  set  out  in  the  agreement.  The  remaining  three 
notes  were  to  be  handed  back  to  the  defendants  only  upon 
payment  of  the  four  notes  indorsed  by  Z.  Jones,  and  it  ap- 
pears that  these  latter  notes  have  been  protested  and  still 
remain  unpaid ;  so  that  even  if  the  suit  had  been  in  the  name 
of  the  Philadelphia  Ooal  Company  the  agreement  would  not 
have  been  available  as  a  defense,  as  there  was  neither  per- 
formance nor  tender  of  performance,  either  before  or  since 
the  commencement  of  the  action. 

We  think  the  rulings  of  the  court  entirely  right,  and  the 
motion  for  a  new  trial  must  be  denied  and  the  judgment 
affirmed. 
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MARVIN  EASTWOOD  VS.  0.  E.  ORBEOY,  WILLIAM 
J.  MURTAGH,  AND  BENJAMIN  M.  PLUMB. 

At  Law.— No.  9366. 

I.  If  a  party  on  cross-examination  asks  aboat  a  matter  not  stated  in  tho 
direct  examination,  this  coart  will  not  for  that  reason  reyerse  the 
judgment  when  the  bill  of  exceptions  does  not  show  the  answer  of 
the  witness,  or  that  it  was  improper  or  unfavorable  to  the  party 
making  the  objection. 

n.  In  an  action  by  the  payee  of  a  promissory  note  against  the  maker, 
the  latter  may  be  examined  as  a  witness  to  prove  the  defense  of 
usury. 

STATEMENT  OF  THE  CASE. 

This  suit  was  broaght  against  the  defendants,  doing  busi- 
ness under  the  firm-name  and  style  of  G.  E.  Greecy  & 
Go.,  to  recover  upon  four  certain  promissory  notes  made  by 
them  to  the  plaintiff,  aggregating  in  the  sum  of  $1,361.10, 
with  interest.  To  this  suit  defendants  interposed  the  pleas 
of  nil  debit,  usury,  and  never  promised  as  alleged.  Upon  which 
pleas  the  plaintiff  joined  issue,  and  the  case  came  on  for  trial 
at  the  May  circuit  term,  1873,  of  this  court,  and  was  sub. 
mitted  to  a  jury,  who,  under  the  instructions  of  the  justice 
presiding,  rendered  a  verdict  for  the  plaintiff. 

Upon  the  trial  of  the  cause,  the  plaintiff  introduced  the 
defendant  B.  M.  Plumb  to  prove  the  signatures  of  the 
makers  of  the  notes,  as  also  the  names  of  the  persons  who 
constituted  the  firm  of  G.  E.  Greecy  &  Go. ;  and  the  defend- 
ants upon  cross-examination  of  this  witness  inquired  as  to 
the  consideration  given  for  said  notes,  whereupon  plaintiff's 
counsel  objected,  but  the  court  allowed  said  evidence  to  be 
given  to  the  jury,  and  the  plaintiff's  counsel  made  his 
exceptions  to  the  ruling  of  the  court. 

On  the  part  of  the  defendants  the  said  G.  E.  Greecy,  one 
of  the  makers  of  the  notes  in  suit,  was  introduced  as  a 
witness  for  the  purpose  of  proving  the  defense  of  usury. 
The  counsel  of  the  plaintiff  objected  to  the  testimony  on  the 
ground  that  this  witness  cannot  be  permitted  to  impeach  the 
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paper  to  which  he  has  pat  his  Dame,  but  the  objectioB  was 
OTemiled  and  the  plaiotififs  coansel  made  his  exception 
thereto. 

The  act  of  Congress  in  force  in  this  District  at  the  date 
of  said  notes  provided  that  the  rate  of  interest  shall  be  six 
per  cent,  on  verbal  contracts,  bat  that  parties  may  agree  in 
writing  for  the  rate  of  ten  per  cent  per  annam,  and  that  in 
ease  of  asary  the  interest  only  shall  be  forfeited,  bat  the 
principal  snm  may  be  recovered. 

The  verdict  was  for  the  plaiutitf  for  the  snm  of  $892.00, 
instead  of  tt,561,10,  and  interest  as  claimed. 

X.  G.  Sine,  for  plaintiff,  cited  as  to  the  first  ezceptiou, 
Railroad  Cotitpany  vs.  Stimpson,  i  Pet.,  448,  and  as  to  the 
second  exception,  Baiik  vs.  J>unn,  6  Pet.,  51;  Bank  vs.  Jone$t 
8  Pet.,  12, 3  How.,  73. 

F.  Trigg  and  William  Came  for  defendants. 

By  the  Codbt  : 

As  to  the  inquiry  put  to  plaintiff's  witness  upon  his  cross- 
examioation  by  defendants'  counsel,  we  cannot  see  from  the 
record  that  the  plaintiff  was  thereby  injured.  The  bill  of  ex- 
ceptions does  not  state  what  answer  the  witness  made  to  the 
inquiry,  or  whether  be  auswered  it  at  all.  It  is  therefore 
impossible  to  say,  even  if  the  court  erred  in  holding  the  ques- 
tion admissible,  that  any  evidence  improper  or  nnfavorable 
to  the  plaintiff  was  introduced  on  the  cro»s-examinatioD  ob- 
jected to.  There  is  no  gronnd  in  this  exception  for  a  re- 
versal. 

The  principal  question  in  the  case  is  whether  the  maker  of 
a  promissory  note  can  be  examined  as  a  witnesa  to  prove  the 
defense  of  usury  ;  and  we  are  of  opinion  that  where  the  jtayee 
sues  the  maker  of  such  an  instrument  the  latter  is  a  compe- 
tent witness  to  prove  a  failure  of  consideration,  or  that  the 
contract  was  nsurious.  The  general  proposition  that  a  party 
to  negotiable  papers  will  not  be  permitted  by  his  own  testi- 
mony to  impeach  it,  can  only  be  applied  when  the  action  is 
not  between  the  original  parties. 

Judgment  affirmed. 
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JJBDEDIAH    liATHROP    T3.    THE    UNION     PACIFIC 
EAILWAT  COMPANY. 


IM  Equitt.— No.  1299. 


L  A  corporation  o«n  have  no  leg*l  exiatenoe  out  of  the  bonad»ri«B  of  Oa» 
eovereigut;  b;  wbich  it  was  created,  and  aan  only  be  sued  in  «  diSer- 
eut  St&te  by  express  lef{ialation  autboriziog  eucb  saita  agaiusl  foreign 
corporatiouB  having  sgeate  nitbiD  the  State,  oondacting  the  basineH 
for  whieh  it  wm  uricaDized. 


IIL  The  act  of  Cengteas  inoorporating  the  Uoion  Pacific  Railroad  Com- 
paujr  extended  the  privilefte  of  certain  laad-grauts  aud  other  aobsi- 
dies  to  the  Union  Faciflc  Bailtoad  Compauy,  Eastern  Division,  upon 
the  same  conditions  as  are  imposed  on  said  first-named  company,  and 
said  act  also  provided  that  said  fint-named  company  can  sue  and  b« 
Baed  in  all  conrta  of  law  and  equity  within  the  United  States. 
Hhls,  that  althongh  the  Union  Pacific  Bailroad  Company,  Eastern 
Division,  accepted  the  aid  of  the  statute,  its  cap  acity  for  saing  and 
l>eing  sned  was  not  tbereby  enlarged,  and  being  a  corporation  of  the 
State  «f  Kansas,  could  not  ho  sned  in  this  jurisdiction. 

The  facts  necessary  to  uuderstaad  the  decision  are  stated 
in  the  oplnioD  of  the  court. 

Walter  8.  Cox  and  Samuel  L.  Phillips,  for  plaintiSs,  pre- 
sented tbe  following  points: 

It  is  admitted  that  a  foreign  corp<Hatiou  not  doing  busioew 
in  a  State  is  not  suable  in  the  courts  of  that  State,  onleaa 
aathorized  by  statute.  But  the  present  is  not  that  oasa- 
The  Leavenworth  and  Pavaee  Bailroad,  a  corporatitMi  of  the 
State  of  Kansas,  was  aathorized  to  build  a  certain  portion  <tf 
the  Faciflc  Bailroad,  (sec.  9,  act  Jnly  2,  186^,]  "  upon  tbe 
same  terms  and  conditions  in  all  respects  as  are  provided  to 
in  this  act,"  in  regard  to  the  Union  Pacific  Bailroad.  . 

The  first  section  of  this  act  declares  that  the  Union  PaciAs 
Bailroad  "shall  be  able  to  sue  and  be  sued,  plead  and  be 
impleaded,  in  ail  courts  of  law  and  equity  vithin  the  United 
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Tbe  Leavenworth  and  Pawnee  Bailroad  subsequenUy 
became  tbe  Union  Pacific  Eailroad,  Eastero  Division,  (the 
defendant,)  ehmI,  it  in  submitted,  is  therefore  suable  in  t^is 
CMirt.    18  How.,  401. 


James  A.  Buchanan  and  Charles  J.  M.  Quinn,  for  defendaota, 
argaed  the  foUowioe  points : 

Tbe  primary  question  upon  the  whole  pleading  is  whether 
this  defendant  wbs  an  inhabitant  of  the  District  of  Columbia} 
<Hr  capable  of  being  found  within  said  District. 

In  the  case  of  the  Bank  of  Augusta  vs.  Earl,  13  Peters,  588, 
Uie  Supreme  Court  decided  "that  a  corporation  can  have  no 
legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  •  •  •  It  must  dwell  in  tbe  place  of  ita 
creation,  and  cannot  migrate  to  another  sovereignty." 

"The  persons  who  act  andet  these  faculties,  and  use  this 
corporate  name,  may  be  justly  presumed  to  be  resident  in  the 
State  which  is  the  neoessary  haintat  of  tbe  corporation,  and 
where  alone  they  can  be  made  subject  to  suit ;  and  should 
be  estopped  in  equity  from  averring  a  different  domicile,  as 
against  those  who  are  compelled  to  seek  them  there,  and  caa 
find  them  there  and  nowhere  else."  Marshall  vs.  BalUmor* 
and  Ohio  Railroad  Company,  16  Howard,  338. 

"The  legal  entity  or  person  which  exists  by  force  of  law 
can  have  do  existence  beyond  the  limits  of  the  Stnte,  or 
sovereignty,  which  brings  it  into  life  and  endues  it  with  its 
laculties  and  powers."  Ohio  and  Mississippi  Railroad  Corn- 
pat^  vs.  Wheeler,  1  Black,  S.  C.  R.,  297 ;  Covington  Draw- 
bridge  Company  vs.  Sheppard,  20  Howard,  233;  LouisviQg 
Saihroad  Company  vs.  Leaton,  2  Howard,  558, 

Kow,  if  a  corporation  cau  have  do  legal  existence  out  at 
the  boundaries  of  the  sovereignty  by  which  it  is  created,  and 
most  dwell  in  the  place  of  its  creation,  this  defendant  canDot, 
by  possibility,  be  an  inhabitant  of  this  District,  or  be  found 
within  this  District,  unless  it  oan  be  shown  that  it  has  been 
meorporated  by  a  law  of  Congress  operating  witbin  this  Dis- 
teict. 

"Sow,  what  essential  acts  are  necessarily  performed  by  s 
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MvereigDty  before  it  can  be  said  to  give  existence  to  a  cor- 
poration T 

It  most  aathorize  sach  a  body  to  have  perpetual  succession, 
tosae  and  be  sned,  implead  and  be  impleaded,  grant  and 
receive  by  its  corporate  name,  to  bave  a  common  seal,  to 
make  by-laws,  to  bave  the  power  of  amotion  or  removal  of 
members.    Angel  &  Ames  ou  Corp.,  ed.  1861,  sec.  110. 

ITo  body  of  men  can  be  held  to  be  incorporated  ander  the 
law  of  any  locality  nnless  these  attributes  are  conferred  upon 
the  named  body  by  the  law  of  that  locality. 

Now,  in  what  relation  does  the  defendant  stand  to  this 
District  1 

It  was  not  incorporated  by  the  acta  of  Gongresa  operating 
within  this  District,  although  authorized  by  such  acts  to  con- 
struct its  road  in  the  manner  and  along  the  route  specified 
therein,  for  this  route  was  far  beyond  the  bounds  of  the  Dis- 
trict of  Columbia  and  the  jurisdiction  of  this  court. 

Kow,  it  must  be  perfectly  apparent  to  this  court  that  this 
defendant  cannot  hold  meetings  of  its  president  and  directors 
outside  of  the  limits  within  which  it  was  autliorized  to  fulfill  itt 
speeijic  objects.    Angel  &  Ames  on  Corp.,  ed.  1861,  sec.  104. 

Its  stockholders  and  its  president  and  directors  outside  of 
such  limits  can  bold  no  corporate  meeting. 

It  need  not,  certainly,  be  repeated  that  it  is  impossible  that 
a  corporation  can  be  found  within  the  District  which  is  not, 
as  Burh,  capable  in  law  of  holding,  within  the  District,  a 
meeting  or  assemblage  of  its  aggregate  parts. 

The  fact  that  a  corporation  carries  on  business  in  a  differ- 
ent StaOe  or  District  from  that  in  which  it  is  created,  and 
has  agents  and  employes  in  such  other  locality,  and  there 
makes  contracts  and  conducts  its  business,  does  not  make  it 
a  resident  or  inhabitant  of  suoh  other  locality,  Blackstoiu 
Manufacturing  Company  vs.  Blackstom,  11  Gray,  488 ;  Dag  vs. 
2feicark  India-Rvbber  Company,  1  Blatchford,  0.  C.  R.,  628. 

This  last  case  is  precisely  adverse  to  the  right  of  the  plaint- 
iff to  sue  the  defendant  in  this  court. 

It  has  always  been  found  necessary  to  provide,  by  express 
legislation,  for  giving  jurisdiction,  even  to  (ftatecourts,  having 
common-law  powers,  over  foreign  corporations  having  agents 
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within  the  State  and  there  exercising  some  of  their  fran- 
chises. 
This  is  done  in  Maryland  by  Art.  75,  sections  100  and  101. 

Mr.  Justice  MagArthub  stated  the  case,  and  delivered 
the  opinion  of  the  court : 

This  case  is  brought  here  by  an  appeal  from  a  decree  made 
at  an  equity  term  sustaining  a  plea  to  the  jurisdiction.  In 
the  bill  of  complaint  it  is  alleged  that  the  name  of  the  Leav- 
enworth, Pawnee  and  Western  Eailroad  Company  was 
changed  by  a  law  of  the  State  of  Kansas,  (where  it  was 
chartered  by  an  act  of  the  legislature,)  to  that  of  the  Union 
Pacific  Kailroad  Company,  Eastern  Division,  and  by  that 
name  it  is  made  a  defendant  to  this  action  -,  but  it  is 
claimed  to  be  the  same  corporation  in  its  rights  and  liabili- 
ties as  it  was  previously  to  such  change  in  its  name.  The 
bill  further  shows  that  by  act  of  Congress  approved  July  1, 
1862,  and  the  subsequent  act  amending  the  same,  the  Union 
Pacific  Eailroad  Company  was  incorporated,  and  was  author- 
ized to  construct  its  line  of  road  through  the  Territories  of  the 
United  States,  and  to  receive  land-grants  and  Government 
bonds  to  aid  in  the  construction  thereof.  The  allegations 
respecting  the  defendant  are,  that  by  the  same  acts  of  Con- 
gress it  was  authorized  to  construct  its  line  of  road  through 
the  adjacent  Territories,  and  was  to  receive  the  same  kind  of 
Government  aid  in  its  construction,  and  upon  the  same  terms 
and  conditions  in  all  respects  as  were  annexed  to  the  grants 
to  the  Union  Pacific  Railroad ;  and  the  first  section  of  the 
act  declares  that  this  latter  coippany  "  shall  be  able  to  sue 
and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law 
and  equity  within  the  United  States."  These  are  all  the  facts 
necessary  to  be  stated  as  respects  the  bill  in  order  to  raise 
the  question  of  jurisdiction,  unless  it  be  the  additional  fact 
that  the  defendant  has  accepted  the  bounties  of  the  act  and 
has  constructed  a  portion  of  the  road  therein  contemplated. 
The  defendant  pleaded  to  the  jurisdiction  of  the  court, 
stating  that  it  was  not  an  inhabitant  of  this  District,  but 
was  an  inhabitant  of  the  State  of  Kansas,  and  that  it  was 
not  found  within  this  District  when  the  subpoena  issued  in 
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thecBiiae;  that  it  was  not  doing  bnaiDessia  this  Dlstriet 
and  has  never  bad  any  place  of  basioess  therein,  or  any 
agent  or  iieraon  condacting  its  basiness  within  th«  taii 
District.  To  this  p)ea  a  demnrrer  has  been  interposed,  or 
at  least  the  plea  is  to  be  considered  as  demnrred  to.  Upon 
this  issue  the  question  arises  whether  the  defendant,  which 
is  a  corporation  chartered  by  and  existing  under  the  laws 
of  the  State  of  Kansas,  is  capable  of  being  sued  here,  although 
it  has  no  place  of  bnsinesa  and  no  agent  within  the  District 
of  Oolnmbia.  It  is  now  settled  beyond  all  ooutroversy  by 
repeated  decisions  of  the  Supreme  Oourt  of  the  United 
States  that  a  corporation  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which  it  was  created, 
and  this  doctrine  has  been  maintained  so  long  that  all  reason- 
ing on  the  general  principle  is  auneceasary.  Bank  of  Augiuta 
T8.  Earle,  13  Peters ;  Marshall  vs.  Baltimore  and  Ohio  BaU- 
road  Company,  IS  How.,  328,  18  How.,  404 ;  Ohio  atid  Jfist- 
iaiippi  Railroad  Company  vs.  Wheeler,  1  Black.,  S.  0.  R.,  297. 
These  and  similar  decisions  not  only  establish  the  general 
doctrine  just  stated,  bat  show  that  a  corporation  oan  only 
be  sued  iu  a  different  State  from  that  in  wbicb  it  was  created 
by  express  legislation,  authorizing  such  suits  against  foreign 
eorporatioDS  having  agents  within  the  State  condacting  the 
general  bnsineBB  for  which  it  was  organized.  This  has  been 
done  in  fieveral  of  the  States,  bat  where  there  is  no  satdi 
exercise  of  the  franchise  and  no  business  agent,  a  corpora- 
tion for  the  purpose  of  adversary  litigation,  is  to  be  consid- 
ered an  inhabitant  of  the  Stato  under  whose  laws  it  exists, 
and  is  not  capable  of  being  sued  elsewhere.  According  to 
this  principle  it  is  manifest  that  tbis  court  has  no  jurisdic- 
tion of  the  defendant,  which  is  strictly  a  State  institntion 
existing  ander  the  laws  of  £ansas,  and  the  plea  to  the  joris- 
diction  mast  be  snstained  unless  the  sait  is  aathorized  by 
some  provision  of  the  statute. 

This  power,  it  is  said,  is  given  in  the  act  of  Congress  already 
referred  to  incorporating  the  Union  Pacific  Railroad  Com- 
pany. That  act,  as  we  have  seen,  provides  that  this  last- 
named  company  can  sue  and  be  sned  in  alt  courts  of  law  and 
equity  within  the  United  States,  and  it  is  argued  that  as  the 
defendant  has  accepted  the  aid  of  the  same  statute  it  can 
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also  be  sned  in  aoy  court  of  law  or  eqnity  within  the  United 
States,  ae  It  has  accepted  sach  aid  upon  the  aame  terms  and 
conditions  as  were  imposed  upon  the  Union  Pacific  Ballroad 
Oompany  in  the  law.  Bot  we  are  of  opinion  that  the  defend* 
ant  cannot  be  subjected  to  this  construction.  It  ia  certainly 
tme  that  the  defendant  accepted  the  grants  npon  the  con- 
ditions specified  in  the  statute,  bnt  we  are  qnite  clear  that 
the  remedies  of  suing  and  being  sned  wwe  not  in  any  sense 
affected  by  these  terms.  The  conditions  referred  to  in  the 
act  are  expressly  such  as  relate  to  "the  constmction  of 
the  railroad."  The  aame  privileges  are  extended  to  other 
railroad  corporations  created  by  the  Btiite  laws  of  California 
and  Miasonri,  and  each  of  the  companies  are  required  to  file 
their  acceptance  of  the  conditions  of  the  act  in  the  Depart- 
ment of  the  Interior  within  six  months  after  its  passage. 
UTow,  these  conditions  "  for  the  eonstruction  of  the  railroad  " 
are  qnite  distinct  irom  the  general  grant  of  franchises  by 
which  this  defendant  was  clothed  by  the  legislature  of  Kan- 
sas. There  are  franchises  of  a  general  character  inseparable 
from  every  corporation,  and  which  are  recognized  by  all  the 
laws  of  Oongreaa  and  of  the  differeut  States.  To  have  a  cor- 
porate name,  to  have  perpetual  succession,  to  sue  and  be 
sned,  to  hold  property,  to  have  a  common  seal  and  make  by- 
laws, are  the  general  and  necessary  attributes  of  these  foodies. 
Angel  aod  Ames  on  Cor.,  83.  We  find  all  these  incidents  in 
the  congressional  charter  of  the  Union  Pacific  Railroad  Oom- 
pany, aod  they  are  no  doubt  embraced  in  the  defendant's 
charter  from  the  State  of  Kansas.  In  addition  to  these  gen- 
eral powers,  Congress  has  given  the  right  of  way  to  these 
companies  over  the  public  lands,  and  has  also  offered  them 
other  subsidies  upon  certain  oonditious  as  to  the  mode  of 
constructing  the  roads ;  as,  for  instance,  it  prescribes  the 
time  within  which  the  work  is  to  be  done,  the  manner  of 
securing  payment  to  the  United  States  for  the  amount  of  the 
bonds  delivered,  and  that  such  bonds  shall  only  be  delivered 
and  such  grants  of  lands  made  npon  the  report  of  commis- 
sioners that  a  certain  number  of  miles  have  been  completed 
and  equipped,  and  that  the  companies  shall  transport  mails, 
troops,  and  munitions  of  war,  supplies,  and  public  stores, 
whenever  required  to  do  so  by  any  department  of  the  Gk>v- 
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.ernment.  Sach  are  some  of  the  conditions  which  Congress 
has  annexed  to  its  favors,  and  opon  their  performance  the 
companies  are  entitled  to  the  benefits  contemplated  by  tbe 
act.  It  is  evident  that  the  conditions,  so  far  at  least  as 
respects  the  defendant,  are  subjoined  to  tbe  subsidies  and  do 
not  affect  the  general  franchise  of  the  corporation ;  and  its 
capacity  to  sae  and  be  sued,  and  to  have  perpetual  succession, 
together  with  the  other  powers  inseparable  £rotn  it  as  a  cor- 
poration, are  neither  modified  nor  enlarged  by  the  condi- 
tional terms  of  the  Government  bounties.  It  ia  therefore 
quite  dear  that  the  conditions  referred  to  do  not  affect  the 
right  of  the  defendant  to  be  sued ;  and  as  it  ia  a  State  corpo- 
ration, on  well-established  principles  it  is  only  suable  within 
the  territorial  limits  of  the  State  iu  which  it  exists.  And 
inasmuch  as  it  has  no  place  of  business  and  no  business 
agent  conducting  its  affairs  in  this  District,  it  is  not  capable 
of  being  found  within  thejurisdictiou  of  this  court. 

Other  consideratious  of  the  gravest  consequence  were 
presented  on  the  argument;  bnt  as  we  find,  upon  a  proper 
construction  of  the  statute,  that  the  court  cannot  entertain 
the  suit  as  to  the  defendant  interposing  this  plea,  we  deem 
it  not  only  unnecessary,  but  more  decorous  to  reserve  an 
adjudication  on  points  so  generally  important  in  a  case 
in  which  we  have  no  jurisdiction. 

The  decree  appealed  from  is  affirmed. 
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UNITED  STATES  vs.  BARNEY  WOOD. 
At  Law.— No.  9440. 

I.  The  jurisdiction  of  the  circuit  and  criminal  courts  previously  existiuf; 
in  the  District  of  Columbia  was  transferred  to  this  court  by  the 
organic  act  of  March  2, 1863 ;  and  the  relief  now  panted  to  a  party 
convicted  of  crime  in  the  criminal  court  is  an  appeal  to  the  general 
term  instead  of  the  writ  of  error  which  was  the  mode  of  practice 
under  the  form  er  Jurisdiction. 

n.  The  decision  of  the  justice  holding  the  criminal  court,  overruling 
a  motion  for  a  new  trial,  is  not  a  proper  subject  of  review  on  an 
appeal  to  the  geueral  term. 

III.  A  motion  for  a  new  trial  is  an  application  to  the  sound  legal  dis- 
cretion of  the  court  in  which  the  trial  took  place,  and  is  not  the 
subject  of  error  or  appeal. 

lY.  Whether  in  case  of  abuse  of  judicial  discretion  so  palpable  in  its 
character  as  to  involve  corruption  or  imbecility,  the  matter  would  be 
without  remedy  quaere. 

y.  Alleged  misconduct  of  a  juror  considered. 


George  P.  Fisher ^  District  Attorney ^  and  Richard  Harring- 
ton for  prosecation. 

A.  0.  Riddle  for  defeiidant. 


Cabtteb,  G.  J.,  stated  the  case  and  delivered  the  opinion 
of  the  court: 

On  the  1st  day  of  October  of  this  year  the  grand  jury  of 
this  District  returned  into  court  a  true  bill  of  indictment 
against  the  defendant,  charging  him,  in  the  technical  lan- 
guage of  the  law,  with  the  murder  of  one  Samuel  M. 
Gheeseman. 

On  the  following  day  the  defendant  was  arraigned,  and  to 
the  indictment  entered  his  plea  of  "Not  guilty." 

On  the  10th  of  October  a  jury  was  sworn.  On  the  follow- 
ing day,  after  evidence,  argument,  and  instructiou,  the  jury 

rendered  a  verdict  of  "Guilty.'^ 
16  D  c 
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Oil  lli«  lotli  of  tlip  tiiiiiie  iiioutb  the  defen<l;iiit,  by  bm 
counsel,  movt;(l  tlie  court  lor  a  new  trial,  and  tiled  liis  reasons 
tberelor. 

Aa  ap|»ears  of  leeoid,  tbe  reasons  alleged  were: 

Ist.  The  luisconthict  of  one  of  tbo  jurors  who  tried  tbe 

2d.  That  tbe  verdict  was  contrary  to  the  evidence. 

In  support  of  tbe  first  groiinil  tbe  defendant  ofiered  two 
afHiIavits,  which  are  of  record. 

Against  tbe  motion  the  United  States  attorney  filed  tbe 
affidavit  of  the  juror  sought  to  be  impeached,  together  with 
others,  tending  to  impeach  tbe  veracity  of  tbe  persons 
making  tbe  altidavits  offered  in  support. 

On  tbe  19th  day  of  October  tbe  motion  for  a  new  trial  was 
overruled,  aud  tbe  defendant  senteucfd  to  be  executed. 

From  tbe  judgment  of  the  court  in  overruling  a  motion  for 
a  new  trial,  on  tbe  22d  of  October  tbe  defendant  ap[)ealed 
to  tbe  court  in  general  term. 

Tbe  second  cause  assigned  for  error  is  not  insisted  npon 
by  counsel,  or  in  any  manner  sustainetl  by  tbe  recoi-d,  and 
may  be  disposed  of  without  further  comment. 

With  reference  to  the  first  assignment  of  error,  viz,  "  The 
misconduct  of  one  of  tbe  jurors  who  tried  the  case,"  it  is 
objected  by  the  United  States  that  the  point  made  is  not  tbe 
subject  of  error,  and,  therefore,  this  court  is  without  jurisdic- 
tion in  tbe  matter. 

Reference  to  the  act  of  July  7,  18J.S,  estiiblisbing  the  crim- 
inal court  of  the  District  of  Columbia,  and  tbe  act  of  Febru- 
ary 20, 183»,  being  an  act  to  amend  an  act  establishing  tbe 
said  criminal  court,  shows  tbe  legal  relations  of  the  criminal 
court  to  tbe  circniC  court,  as  they  pre  existed  the  organiza- 
tion of  this  court,  where  it  will  be  found  that  the  ouly  relief 
to  a  party  convicted  of  crime  in  the  criminal  court  was  by 
writ  of  error  to  tbe  circuit  court,  upon  tlie  allowance  of  the 
court  or  one  of  the  justices  thereof. 

The  jurisdiction  of  these  respective  courts  was  transferred 
to  this  court  by  the  organic  act  passed  March  3,  1863,  to  be 
exercised  within  tbe  limitations  of  judicial  authority  there- 
tofore existing. 

The  only  change  manifested  iu  tbe  acts  transferriog  the 
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jurisdiction  is  to  be  found  in  the  mode  of  practice ;  appeal, 
as  a  necessity,  being  substituted  for  writ  of  error,  inasmuch 
as  a  court  cannot  issue  a  writ  of  error  to  itself.  The  appeal 
thus  provided  for  merely  instituted  a  new  method  by  which 
the  defendant  might  be  heard  in  error. 

If  we  are  right  in  this  view,  and  of  it  we  have  no  doubt, 
the  question  presented  here  is  simply  whether  the  judgment 
of  the  justice  holding  the  criminal  court,  in  overruling  the 
motion  for  a  new  trial,  is  a  proper  subject  of  review  in  this 
court. 

In  resolving  the  question,  we  are  first  met  with  the  hither- 
to determination   of  the  question  within  this  jurisdiction. 

Chief-Justice  Cranch,  in  the  4th  volume  of  his  Circuit 
Court  Eeports,  announces  as  the  opinion  of  the  court  that 
<<  a  motion  for  a  new  trial  is  an  application  to  the  sound 
legal  discretion  of  the  court,"  and  decided  that  it  was  not 
the  subject  of  error. 

This  decision  was  announced  as  early  as  1832,  and  does 
not  appear  to  have  been  since  disturbed.  As  far  as  this  ju- 
risdiction, therefore,  is  concerned,  the  question  has  heretofore 
been  treated  as  res  adjudicata. 

Further  examination  advises  us  that  the  jurisdictions  pre- 
siding over  and  kindred  with  this  jurisdiction  have  uni- 
formly held  the  same  doctrine. 

The  judicial  authority  of  Maryland,  through  which  this 
jurisdiction  largely  derives  its  common  law,  and  judicial 
interpretation,  has  uniformly  held  the  doctrine  announced 
by  Chief-Justice  Cranch,  as  will  be  found  by  reference  to  the 
decisions  of  the  court  of  appeals,  in  the  5th  volume  of  Harris 
and  Johnson's  Reports,  in  the  case  of  Anderson  vs.  The  State, 
174,  where  the  court  uses  this  language: 

"We  are  decidedly  of  opinion  that  the  refusal  of  an 
inferior  court  to  grant  a  new  trial  cannot  be  assigned  for 
eiTor.  The  law  has  been  considered  as  settled  in  this  coun- 
try beyond  all  controversy,  and  no  case  can  be  found  in 
England  where  a  superior  tribunal  acting  on  the  transcript 
of  the  record  itself,  brought  before  them  by  a  writ  of  error, 
has  entertained  such  a  jurisdiction." 

The  same  doctrine  was  repeated  in  Wall  vs.  Wall,  2d  Har- 
ris and  Grill's  Reports,  81. 
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As  in  the  courts  of  MarylaDd,  so  in  the  Supreme  €oart  of 
the  United  States,  we  find  the  doctrine  aDnouneed,  begioDiDg 
■with  the  6th  volume  of  Cranch's  Eeporta  in  the  case  of  the 
Marine  Insurance  Company  of  Alexandria  vs.  Hodgson,  and 
continuing  down,  through  a  uniform  series  of  decisions,  to  the 
case  of  Cheang  Kee  vs.  The  United  States,  reported  in  3  Wal- 
lace, supervening  the  period  from  1810  to  1865, 

The  reaaouiiig  rendered  by  the  Supreme  Court  of  the 
United  States  furnishes  the  key  to  the  uniform  judgment  of 
that  tribunal.  In  the  case  of  McLanakatt  vs.  The  Universal 
Insurance  Company,  reported  in  1  Peters,  181,  Story,  J.,  says  : 

"It  is  to  he  considered  that  these  points  do  not  come  be- 
fore  this  court  npon  a  motion  for  a  new  trial  after  verdict, 
addressing  itself  to  the  sound  discretioQ  of  the  court.  In 
such  cases  the  whole  evidence  is  examined  with  minute  care, 
and  the  inferences  which  a  jury  might  properly  draw  from  it 
are  adopted  by  the  court  itself.  If,  therefore,  upon  the 
whole  case,  justice  has  been  done  between  the  parties,  and 
the  verdict  is  substantially  right,  no  new  trial  wilt  be  granted, 
although  there  may  have  been  some  mistakes  committed  at 
the  trial.  The  reason  is  that  the  application  is  not  matter  of 
absolute  light  in  the  party,  bnt  rests  in  the  judgment  of  the 
coart,  and  is  to  be  granted  only  when  it  is  in  furtherance  of 
substantial  justice." 

Tbns  it  is  seen  that  this  court,  and  the  courts  in  intimate 
advice  and  authority  over  this  tribunal,  have  held  uninter 
ruptedly  the  doctrine  that  'we  are  without  jurisdiction, 
notwithstanding  it  is  urged  with  mach  ingenuity  and  painful 
earnestness  that  the  court  disregard  these  authorities  and 
adopt  the  conclusions  of  the  highest  tribunals  of  several  of 
the  States  in  their  stead. 

The  court  does  not  feel  at  liberty  to  do  it.  Without 
reviewing  these  authorities  in  detail,  it  may  be  remarked  that 
many  of  them  are  the  offspring  of  local  legislation,  and  do 
not  result  in  any  well-defined  and  definitely-settled  princi- 
ples. 

Some  of  them  present  extreme  cases,  where  the  action  of 
the  inferior  court  disclosed  a  fraud  upon  justice.  We  are 
not  prepared  to  say  that,  in  case  of  abuse  of  judicial  discre- 
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tion  so  palpable  in  its  character  as  to  involve  corruption  or 
imbecility,  the  matter  would  be  without  a  remedy. 

From  this  class  of  extreme  cases  the  authorities  presented 
entertain  jurisdiction  to  the  extent  of  reviewing  very  doubt- 
ful cases,  until  by  this  process  the  superior  court  is  made  to 
be  substituted  for  the  court  trying  the  case,  without  any 
legal  knowledge  of  the  facts  upon  which  it  was  tried.  To 
these  doctrines  this  court  cannot  consent ;  and  these  decis- 
ions, when  \iewed  in  the  light  of  the  cases  in  direct  authority 
with  this  court,  cannot  be  entertained. 

Passing  from  the  question  of  jurisdiction,  without  further 
comment  it  is  due  to  candor  for  the  court  to  say  that  had  the 
motion  been  properly  made  to  this  court,  had  we  the  power 
to  determine  it,  we  should  have  been  compelled  to  decide  as 
did  the  court  below. 

The  record  presented  to  us  furnishes  evidence  in  support  of 
the  motion,  that,  one  of  the  jurors  being  sworn  touching  his 
fitness  as  a  juror  in  the  case,  and  having  declared  he  was 
without  bias  or  prejudice,  and  that  he  had  not  formed  or 
expressed  any  opinion,  was  accepted  and  sworn  as  a  juror; 
that  subsequent  to  the  rendtion  of  his  verdict  affidavits 
were  made  by  one  Potter  and  one  Evans  tending  to  show 
that  previous  to  the  trial  the  same  juror  had  declared  to 
them  that  this  court  and  jury  would  convict  them  all ;  that 
Wood  would  share  the  same  fate  as  Jenkins,  alluding  to 
Jenkins  who  had  shortly  before  been  convicted  of  murder, 
which  affidavits  were  denied  by  the  affidavits  of  the  juror, 
and  the  further  affidavits  of  eight  witnesses  that  Potter  and 
Evans  were  not  worthy  of  belief  under  oath. 
,  In  its  light  it  will  be  seen  that  the  claim  of  the  defendant 
was  that  the  juror  had  said  that  the  defendant  would  be 
tried,  and  would  meet  the  fate  of  Jenkins ;  asserting  what 
would  be  done  rather  than  what  he  would  do,  making  a 
doubtful  claim  in  itself  considered,  and  a  now  trial  in  the 
light  of  the  contradictory  and  impeaching  testimony  more 
than  doubtful. 

It  follows  that  the  appeal  should  be,  and  is,  dismissed. 
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MAEY    C.    CAMPBELL    TS.    AMERICAN     POPULAR 
LIFE  INSURANCE  COMPANY. 

At  Law.— 5707. 

I.  A  cla'.iM  in  a  policy  of  life  insurance  that   the  coDipaoy  trould  pay 

the  amount  insured  for,  if  in  the  Dpiuiou  of  thoirsurgeou-in-cbief  the 
party  ili<l  not  ilie  of  intemperance,  is  a  condition  precedent  to  tLe 
rigbt  of  the  plaintilF  to  recover,  aud  on  the  trial  she  must  prove 
The  decision  uf  the  Bnrgeon,  or  account  for  its  absence,  aa  part  of  her 

II.  The  agreement  to  refer  the  canse  of  death  to  the  opinion  of  the  anr- 

KeoD-in-chii'f  is  not  void  as  contravening  public  polic)',  or  becaaaa  it 
has  the  effect  of  oubtiug  the  courts  of  their  jurisdiction- 
Ill.  It  is  only  where  the  agreement  to  refer  is  inooniplet«  and  executory, 
and  in  which  no  arbitrators  are  chosen,  that  the  courts  will  not  per- 
mit their  juried  id  ion  to  be  taken  away;  for  in  such  case  no  reference 
has  been  settleil  by  the  parties  that  can  be  enforced  in  equity. 

STATEMENT  OP  THE  CASE. 

The  defendaut  insured  the  life  of  t!ie  pliiintiff's  intes- 
tate, who  was  her  hu.sl>and.  The  liiDguage  of  the  policy  is 
that  the  defendant  "  does  assure  the  life  of  Nathaniel  E. 
Campbell,  of  Lisbon  post-office,  in  the  county  of  Bedford^ 
aud  State  of  Virginia,  in  the  amoiiut  of  five  thousand 
dollars,  for  the  term  of  life.  And  the  said  couipany  (loe& 
hereby  promise  and  agree  to  pay  the  amount  of  the  said 
assurance,  at  its  office  iu  the  city  New  York,  to  the  said 
Mary  C.  Campbell,  her  executors,  administrators,  or  assigns, 
ia  ninety  dajs  after  due  notice  and  proof  of  the  death,  during 
the  continuance  of  this  policy,  of  the  said  person  whose  life  is 
hereby  assure<l,  under  the  following  conditions :  That  iu  the 
opiniou  of  the  snrgeon-in-cLief  of  this  company  the  party 
insured  did  not  die  of  iuteaiperance,  vith  which  disease  the 
party  is  now,  or  is  supposed  to  be,  affected,  nor  by  any  dis- 
ease produced  or  aggravated  by  said  disease ;  but  if  it  is 
decided  by  the  surgcon-in-chief  that  the  party  did  die  of 
said  disease,  or  any  other  produced  by  said  disease,  then  the 
company  will  ouly  pay  to  the  assured,  and  does  agree  to  pay 
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to  the  assured,  within  tbe  above-mentioQed  timfi,  aa  amouut 
equal  to  all  tbe  premiums  paid  to  tbe  compauy  by  the  assured, 
with  compouud  interest  thereon  equal  to  the  average  of 
■what  the  funds  of  the  company  have  earned  during  the  same 
time,  as  shall  be  stated  by  the  treasurer,  deducting  from  this 
amooDt  only  such  sums  as  have  actually  been  paid  for  the 
medical  examiaation  of  the  insured,  and  for  commissions  on 
the  premiums  of  this  policy." 

The  assured  having  died,  proofs  of  death  were  prefiented. 
All  tbe  evidence  collected,  includiDg  that  furnished  by  the 
plaintiff,  waa  then  laid  before  tbe  aurgeon-io-chief,  and  he 
decided  that  the  assured  died  of  intemperance,  or  a  disease 
produced  or  aggravated  thereby.  Thereupon  the  company 
offered  to  repay  the  premiums  with  interest,  and  stUl  so  offers. 
Tbe  plaintitf  claims  the  whole  $5,000. 

On  tbe  trirtl  the  plaiutitf  offered  certain  tt'Stiniony  as  to 
the  cause  of  the  death  of  the  deceased.  Defeudants  objected 
to  the  admission  of  this  testimony  on  the  ground  that  by  the 
terms  of  the  policy  the  question  of  the  cause  of  death  was  to 
be  settled  by  the  opioioa  of  the  surgeon-in-chief  of  the  com- 
pany.   Tbe  evidence  was  admitted,  and  defendants  excepted. 

After  the  plaiutiGT  had  rested  her  case,  the  defendant  re- 
qnested  tbe  court  to  nonsuit  the  plaintiff  on  the  ground  that 
she  had  failed  to  produce  the  proper  evidence  to  enable  her 
to  maintaiu  tbe  action ;  which  was  refused,  and  tbe  defendant 
excepted. 

The  defendant  on  its  part  offered  proof  of  tbe  opinion  of 
the  surgeou-in-cliief  as  to  the  cause  of  the  death  of  the  de- 
ceased; which  was  excluded,  and  tbe  defendant  excepted- 
Tbe  defendant  also  excepted  to  the  passages  of  the  judge's 
charge,  which  are  stated  in  the  opinion  of  the  court. 

These  are  all  the  facts  necessitry  to  an  understanding  of 
tbe  decision  in  tbe  case,  which  is  confined  to  the  ruling  upon 
that  clause  of  the  policy  in  regard  to  the  opinion  of  the  sur- 
geon-in-cbief  that  the  insured  "did  not  die  of  intemperance." 

Frank  Trigg  and  FiiidaU  <£  Fendall,  for  plaintiff,  contended 
that  the  rulings  of  the  court  below  were  correct,  and  cited 
5th  McLean,  404;  Ist  Phillips  on  Inn.,  35;  2d  Story's  Eq.,, 
1450, 1457 ;  U  Arnold  on  Ins.,  sec.  1245,  p.  1259 }  1st  Wilson^ 
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it  13  unexecuted,  l»e  held  available  iu  the  courts  to  bar  an 
actioD,  we  say  that  an  agreement  of  this  uatiire,  which  is 
simply  an  agreement  to  refer  it  to  a  selected  person  to  decide 
a  special  fact  or  facts,  viz,  how  much  the  company  shall  pay, 
is  au  agreement  which  the  courts  not  only  should  uphold, 
bat  which  they  always  liave  upheld.  It  calls  in  the  skill  of 
a  person,  specially  selected  by  the  parties  to  the  contract,  to 
decide  a  matter  for  which  such  special  skill  is  particularly 
needed. 

All  the  cases  requiring  the  certificates  of  engineers  on 
railroads  and  of  architects,  to  the  amount  and  value  of  work, 
rest  upon  this  principle.  Such,  among  others,  are  Wihon 
vs.  Tork  d-  Md.  R.  B.  Co.,  11  Gill  &  i,33;  Faunce  vs.  Burke, 
16  renn.  State,  460,  489 ;  Mtt»engakela  Navigation  Co.,  vs. 
Fenlon,  4  Watts  &  Ser^,,,^265 ;  Lauman  vs.  Young,  31  Penu. 
State,  306;  Snodffnj(gf\n,  Garit,  2S  Ibid.,  221;  Herrick  vs. 
Vermont  Centraui^^_  Co ,  27  Vt.,  673 ;  Fox  vs.  Hempfield  K.  R. 
Co.,  14  Leg.y^t.,  148,  referred  to  iu  31  Peun.  State,  311 ; 
McMakon  j^.  j^gip  Jork  Central  R.  B.  Co.,  20  >\  Y.,  463 ; 
Clenn  y^/i^itk,  22  Eug.  Law  &  Eq.,  489 ;  Ranger  vs.  Great 
Westerj^jlaUway  Co.,  27  Eng.  Law  &  Eq.,  36,  45. 

requiring  the  decision  or  certificate  of  any 
^P^ftl  person  or  class  of  persons  named.  United  y^tates  va. 
^^beson,  9  Peters,  319;  Avery  vs.  Scott,  5  House  of  Lords 
^ses,  811,  reversing  8.  C.  iu  8  Exchequer,  497;  Tredicin  vs. 
Bolman^l  Hurlatone  & Coltman, 72;  Braunstein  vs.  Accidental 
Death  Insurance  Company,  1  Best  &  Smith,  782;  JiUiot  xe. 
Royal  Exchange  Assoaadow  Society  Law  Reports,  2  Exchequer, 
237;  Horten  vs.  Sayer,  4  Hurlstone  &  Sorman,  643;  Wora- 
ley  vs.  Wood,  6  T.  E.,  710;  and  other  cases  cited  below. 

in. 

It  could  well  have  been  contended  that  the  decision  of  the 
snrgeon-in-chief  was  a  condition  precedent,  and  that  the 
plaintiff,  to  maintain  her  case,  ought  to  have  proved  what 
that  decision  was,  or  to  have  shown  some  excuse  for  not  obtain- 
ing" or  relying  upon  it,  such  as  the  fraud  or  neglect  of  the 
surgeon-in-chief.  In  this  point  of  view  the  plaintiff  should 
for  that  reason  have  been  nonsuited  after  her  evidence  closed. 
UniUd  fitatet  vs.  Robeson,  9  Peters,  319;  Arery  vs.  Scott,  5 


Supreme  Court,  D.  C. 


Campbrll  n.  ABcrlm  Popilar  Lilt  IiiRuraacc  Co. 

sncb  sums  as  liBve  actually  beeo  paid  for  tbe  medical  exam- 
ination of  the  insured,  and  for  commission  on  the  premiums 
on  this  policy." 

For  the  assured,  this  would  appear  to  have  been  a  most 
favorable  arraugeiueut.  At  the  time  of  tbe  insurance  the 
husband  was  affected,  or  was  supposed  to  be  affected,  witb 
"  the  disease  of  intemperance."  The  policy  held  ont  to  him 
a  reward  of  $3,000  to  be  paid  to  bis  widow,  apon  his  death, 
OQ  conditiou  of  his  reform;  and  promised  that,  even  shonid 
his  death  be  the  result  of  his  continued  intemperance,  all  the 
premiums  which  had  been  received,  with  compound  interest 
tbereon,  should  be  returned  to  his  widow.  The  only  advan- 
tage to  the  company  was  to  be  the  retention  of  tbe  preminms 
which  had  been  received,  in  case  the  hueband  should  be  the 
survivor — most  generally  a  remote  contingency  when  the 
husband  is  addicted  to  intemperance. 

Of  course  terms  like  these  could  be  obtained  only  upon 
conditions,  and  one  of  the  conditions  in  the  present  case 
was  that  which  has  just  been  quoted. 

Within  sixty  days  from  the  date  of  the  iwlicy,  and  when 
but  one  premium  bad  been  paid,  tbe  husband  died.  Pay- 
ment of  the  whole  $j,000  was  then  demanded  by  the  widow, 
but  the  company  decliued  to  i»ay  it  on  the  ground  that,  in 
tbe  opinion  of  its  surgeon -in  chief,  his  death  had  been  pro- 
duced by  inteuipe ranee. 

After  a  delay  of  more  thau  two  years,  the  present  action 
was  brought  by  tbe  widow  against  the  company,  and  service 
of  the  writ  was  obtained  upon  an  agent  of  the  company  hav- 
ing an  ofllee,  and  doing  business  for  bis  principal,  iu  this 
District. 

The  declaration  sets  out  the  policy  of  iusurance,  at  length, 
bnt  contains  do  averment  that  tbe  condition  requiring  the 
production  of  a  decision  of  the  surgeon-in-cbief  of  the  com- 
pany as  to  the  cause  of  death  bad  been  performed,  nor  any 
averment  iu  excuse  of  its  non-production. 

The  cause  was  tried  upon  two  of  the  defendant's  pleas, 
one  of  which  averred  simply  that  insured  had  in  fact  died 
in  conseqaence  of  intemperance;  and  the  other  that  tbe 
snrgeoD-in-chief  of  tbe  company  had  decided  that  such  had 
been  the  canse  of  his  death. 
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The  plaiutiEf  closed  ber  testimouy  without  liaviog  either 
produced  the  decision  of  the  surgeoD-in-cliief,  or  showa  any 
excuse  for  the  omissiou. 

The  defeDdant  then  offered  in  evideuce  a  certificate  from 
the  Burgeon-iu-chief  to  sustaiu  the  issue  on  its  part,  under 
the  second  plea ;  but  the  offer  was  objected  to  by  the  i»laiut- 
iff,  aud  the  evidence  was  excluded  by  the  court. 

But  inasmuch  as  we  find,  in  the  record,  no  bill  of  excep- 
tions taken  by  the  defendant  t^  this  ruling,  we  are  in  igno- 
rance of  the  kind  of  certificate  which  was  thus  offered,  as 
well  as  of  the  reasons  of  the  court  for  its  rejection  as 
evidence. 

If  the  offer  was  rejected  ber^uise  the  Burgeon's  certificate 
was  made  or  procured  through  fraud,  or  because  he  was 
interested  in  the  cause,  or  for  any  other  reasons  supposed  to 
be  valid  and  suflScient  to  relieve  tlie  plaintiff  from  ihe  per- 
formance of  the  condition  in  the  contract  on  which  she  had 
sued,  the  facts  ought  to  have  been  averred  in  the  declaratiou, 
else  they  ought  not  to  have  been  heard  in  objection  to  the 
evidence. 

But  in  the  absence  of  a  bill  of  exceptions,  we  have  nothing 
save  conjecture  to  enlighten  ns  as  to  the  reasons  inftuenciog 
the  mind  of  the  chief-justice  to  reject  the  offer  in  question. 

Thus  the  plaintiff  having  failed  to  produce  the  decision  of 
the  surgeon-ln-chief  as  a  part  of  her  own  case,  and  the  court 
baring  rejected  the  offer  of  it  when  made  by  the  defendant, 
the  issue  under  the  second  plea  was  disposed  of  quite  effect- 
ually. 

But  the  question  lay  at  the  foundation  of  the  plaintiff's 
own  case,  and  was  patent  on  the  face  of  the  contract  and  of 
the  declaration.  The  declaration  having  itself  set  out  the 
condition  upon  which  the  plaintiff  could  alone  maiutaiu  an 
action,  and  containing  no  averment  to  excuse  the  plaintiff 
from  procuring  its  performance,  the  plaiutifTs  difficulty  was 
not  removed  by  the  rejection  of  this  evidence  when  offered 
by  the  defendant.  On  the  contrary,  her  difficulties  were 
thereby  aggravated ;  for  the  defendant'.-^  offer  having  been 
rejected,  and  uo  bill  of  exceptions  taken,  the  surgeon's  cer- 
tificate was  not  in  evidence  for  the  defense,  and  therefore 
subject  to  no  objection  on  the  i>art  of  the  plaintiff,  either  as 
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to  its  coucliisiveness  Id  form,  or  for  noy  fraud,  or  ioterest  of 
the  referee  or  of  the  company  iu  makiug  or  procuring  itj 
aud  the  plaintiff  was  left  witU  lier  case  closed,  and  no  evi- 
dence in,  on  her  part,  of  the  performance  of  the  ooRdition  on 
which  lier  right  to  maintain  tlie  action  depended,  nor  any 
excnse,  either  averred  in  her  declaration  or  proved  at  the 
trial,  for  her  omission  to  procure  its  performance. 

The  cause  of  the  plaintiff  was  therefore  lost  upon  her  own 
showing,  unless  the  condition  in  question  was  void  in  law 
upon  its  face.  But  if  we  do  not  misunderstand  the  instruc- 
tion given  to  the  jury  ou  this  point  by  the  learned  chief- 
justice,  he  charged  the  jury  that  the  condition  was  void  in 
law.  The  following  was  his  language,  which  we  find  brought 
into  the  record  by  one  of  the  defendant's  exceptions: 

"The  defendant,  as  before  remarked,  claims  that  ho  has 
satisfactorily  and  hy  credible  proof  vindicated  the  position 
assume<l,  that  the  defendant  [the  insured  t]  died  of  a  disease 
produced  by  intemperance.  Now,  if  you  find  that  the  defend- 
ant has  sustained,  by  clear  and  satisfactory  proof,  this  issue 
of  fact,  you  will  find  for  the  defendant.  'Sot  need  you  pause 
in  your  deliberations  to  contemplate  the  issue  involved  in  the 
submission  of  the  case  to  the  surgeon  of  the  company,  or  the 
determination  of  the  company  npon  the  report  of  their  sur- 
geon adversely  to  the  case.  You  may  lay  that  out  of  view 
entirely  under  the  decision  of  the  coui-t ;  but  in  laying  it  out  of 
view  do  not  misunderstand  the  court  as  assuming  that  it  is 
set  aside,  because  that  decision  was  either  right  or  wrong. 
The  decision  is  simply  not  to  affect  your  judgment  one  way 
or  the  other.  It  may  be  right  or  wrong.  Yon  are  impan- 
eled to  determine  whether  it  is  right  or  wrong,  upon  the 
facts  presented  to  you,  and  not  facts  presented  to  the  com- 
pany, and  while  you  will  disregard  it  yon  will  not  permit  the 
removal  of  this  issue  from  the  case  to  prejudice  an  impartial 
estimate  of  the  facts  brought  into  the  enlightenment  of  the 
issue  that  remains  for  you  to  determine. 

The  reason  why  the  court  has  postponed  this  issue  is  be- 
cause they  have  regarded,  iu  the  current  history  of  the  case, 
and  still  regard,  any  undertaking  between  parties  that,  in 
effect  and  substance,  commits  the  judgments  of  the  rights 
of  two  parties  to  the  determination  of  one  of  them,  to  be 
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void  as  against  public  policy.  If  tbe  doctrine  were  to  pre- 
vail tliat  a  man  uiiglit  biud  bimself  by  aeal  to  commit  his 
proi>erty,  life,  and  pergonal  riglits  to  tbe  arbitrament  of  a 
party  in  contract  with  liim,  tbe  efl'ect  would  be  to  throw  the 
vea-k  into  tbe  bands  of  tbe  strong;  and  it  is  to  prevent  tbis 
state  of  tbiugs  tbat  tbe  law  baa  declared,  and  does  declare, 
tbat  tbe  forum  of  justice  shall  be  tbe  interpreter  of  tbe 
rights  of  parties.  Tbis  is  the  reason  why  the  court  deemed 
it  essential  to  justice,  and  in  vindication  of  law,  to  pronounce 
tbe  reference  to  tbe  surgeon-in-cbief  as  a  void  reference  io 
this  undertaking,  and  to  treat  it  as  a  blank." 

If  these  doctrines  be  correct,  then  parties  themselves 
ought  not  to  be  allowed  to  settle  tbeir  own  controversies, 
for  tbis,  too,  would  oust  the  courts  of  their  jurisdiction.  For 
all  tbat  a  party  may  do  himself,  he  can  bind  himself  to  do, 
if  such  should  be  tbe  decision  of  bis  referee.  It  ia  on  this 
ground  ouly  that  a  court  of  equity  will  t>ustain  a  bill  for  the 
specific  performance  of  au  award.  In  Wood  vs.  Griffith,  1 
Swanson  B.,  54,  Lord  Eldoo  said:  "Tbat  a  bill  will  lie  for 
tbe  specific  performance  of  an  award,  is  clear,  because  an 
award  supposes  au  agreement  between  the  parties,  and  con- 
tains no  more  than  tbe  terms  of  that  agreement  ascertained 
by  a  third  person  ;  and  then  tliis  bill  calls  ouly  for  a  specific 
performance  of  au  agreement,  in  another  shape." 

These  are  not  tbe  doctrines  of  the  law,  aa  declared  by  the 
Supreme  Court  of  tbe  United  States,  iu  United  States  vs. 
Sobeson,  9  Peters,  326,  where  the  court  say :  "  Where  the 
parties  iu  their  contract  fix  on  a  certain  mode  by  wbi«b  tbe 
amount  to  be  paid  shall  be  ascertained,  tbe  party  tbat  seeks 
an  enforcement  of  tbe  agreement  must  show  that  be  has  done 
everything  on  his  part  which  could  be  done  to  carry  it  into 
effect.  He  cannot  compel  the  payment  of  tbe  amount  claimed 
unless  be  shall  procure  the  kind  of  evidence  required  by  the 
contract,  or  show  that,  by  time  or  accident,  be  is  unable  to 
do  so." 

The  doctrine  of  tbis  decision  was  elaborately  and  with  much 
learning  and  ability  vindicated  by  the  supreme  court  of 
Feuusylvaoia  in  The  Mon.  Xav,  Cwnpang  vs.  Fenlon,  4  W, 
and  S.,  205,  in  wblch  case  the  referee  was  a  stockholder  iu 
tiie  company,  and  therefore  interested  in  the  result,  and  yet 
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his  award  was  held  to  be  a  sine  gun  non  in  the  plaiutiffs  case 
because  such  was  the  contract  of  the  parties. 

The  decisioQs  to  the  same  eEfect  in  that  State,  and  otht^r 
States,  aa  well  as  in  England,  may  be  found  so  readily  by 
reference  to  the  digests,  and  are  so  nnmerous  and  so  uniform, 
that  it  would  be  rather  an  ostentation  of  learning  than  neces- 
sary to  refer  to  them  all  on  this  occasion. 

The  doctrine  is,  indeed,  as  anciont  as  the  law  itself,  as  may 
be  seen  in  Jjffldan<ra  Case,  7  Coke's  E.,  aod  Holdipp  vs.  Otway, 
2  Saunders  E.,  106. 

"This  last  case  was  cited"  (says  Sergeant  Williams  in  his 
note)  "by  Eyre,  C.  J.,  in  French  vs.  Campbell,  2  H.'  Bl.,  178, 
who  says:  'Every  possible  condition  upon  which  money 
la  to  become  pnyiible  must  be  performed,  or  must  be  dis- 
pensed with  upon  sufficient  grounds,  before  the  money  is 
demandable  in  an  action ;  and  in  the  declaration  in  which  it 
18  demanded  it  must  ap[)ear  that  the  condition  has  been  per- 
formed, if  not  literally,  at  least  substantially ;  or  that,  by 
reason  of  some  default  in  the  opposite  party,  the  perform- 
ance of  the  condition  bas  been  prevented,  which  dispenses 
with  the  performance.' " 

In  Scott  vs.  Ji-ery,  36  E.  L.  &  E.  Eep.,  18,  the  lord  chan- 
cellor said:  "If  I  covenant  with  A  not  to  do  a  particular  act, 
and  it  is  agreed  between  us  that  any  question  which  might 
arise  should  be  decided  by  an  arbitrator,  without  bringing  an 
action,  then  a  plea  to  tfaiit  effect  would  be  no  bar  to  an  action; 
but  if  we  agreed  that  J.  S.  was  to  award  the  amount  of  the 
damages  to  be  recoverable  at  law,  then  If  such  arbitration 
did  not  take  place,  no  action  could  be  brought." 

And  in  the  same  case  Lord  Campbell,  C.  J.,  said:  "While 
this  case  had  been  going  on,  the  question  had  been  substan- 
tially decided  in  the  court  of  exchequer,  daring  last  Hilary- 
term,  in  the  case  of  Brotcn  vs.  Overbnry,  Excheq.  R.,  715  ;  8. 
C.  34  Eng.R.,610.  That  was  an  action  on  a  horse-race.  The 
plaintitf,  who  had  contributed  to  the  sweepstakes,  said  that 
his  horse  had  won  the  race,  and  he  brought  his  action  against 
the  stake-bolder  to  recover  the  amount  of  the  stakes.  But  it 
was  a  condition  in  the  race  that  the  stewards  should  decide 
who  was  entitled  to  the  stakes.  It  tnrned  out  that  the  stew- 
ards had  not  decided,  for  they  differed  in  their  opinions. 
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Then  he  attempted  to  show  that  his  horae  had  won  the  race. 
But  the  judge,  presiding  at  the  trial,  held  that  he  could  not 
prove  that,  because,  even  if  the  horse  had  woo,  the  action 
could  DOt  be  brought  until  the  question  had  beeo  decided  by 
the  stewards.  It  was  then  takeo  before  the  court  of  exchequer, 
which  decided  that  the  rnling  of  the  learued  jud^'e  was  eor- 
rect,  and  the  nonsuit  was  coufirmed." 

And  the  decision  of  the  House  of  Lords  in  Scott  vs.  Avery 
was  iu  accordance  with  these  opinions. 

But,  in  our  judgment,  the  decision  of  the  King's  Bench  in 
Worsley  vs.  V>'ood,  6  Term  K.,  710,  a  decisioo  which  has 
never,  so  far  as  we  have  been  able  to  find,  been  called  in 
question,  either  iu  this  country  or  in  England,  is  clearly  iu 
point,  and  decisive  of  the  present  case.  The  policy  of  insur- 
ance iu  that  case  contained  a  condition  that  "persona  in- 
sured shall  give  notice  of  the  loss,  forthwith  deliver  in  an 
account,  and  procure  a  certificate  of  the  minister,  church- 
wardeus,  and  some  reputable  bonseholders  of  the  parish, 
importing  that  they  knew  the  charact«r,  &c.,  of  the  assared, 
and  believed  that  lie  really  sustained  the  loss  and  without 
fraud ;"  and  the  court  held  that  the  procuring  of  such  a  certill- 
cate  was  a  condition-precedent  to  tlie  right  of  the  assared  to 
recover;  and  that  it  was  immaterial  that  the  minister,  &c., 
wrongfully  refused  to  sign  the  certificate. 

Lord  Kenyou,  C.  J.,  said :  "It  was  competent  to  the  insur- 
ance office  to  make  the  stipulations  stated  in  their  printed 
proposals ;  they  had  a  right  to  sny  to  iudividaala  who  were 
desirous  of  being  insured,  'Knowing  how  liable  we  are  to  be 
imposed  upon,  we  will,  among  other  things,  require  that  the 
minister,  church-wardens,  and  some  of  the  reputable  inhab- 
itants of  your  parish  shall  certify  that  tbey  believe  the  lose 
happened  by  misfortune,  and  without  fraud,  otherwise  we  will 
not  contract  with  yon  at  all.'  If  the  assured,  say  that  the 
ministerandchurch-wardens  may  obstinately  refuse  to  certify, 
the  insurers  answer, '  We  will  not  stipulate  with  you  on  any 
other  terms.'  Such  are  the  terms  on  which  I  understand  this 
insurance  to  have  been  effected;  and,  therefore,  I  am  clearly 
of  opinion  that  there  is  no  foundation  for  the  action." 

It  is  worthy  of  note  here,  also,  that  the  result  in  this  case 
vindicated  the  course  taken  by  the  minister  and  church-war- 
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dens  ;  for  the  claim  was  shown  to  be  frandalent.  Xo  arga- 
ments  or  illustrations  of  our  own  could  add  to  the  force  and 
clearness  of  this  opinion.  We  think  it  conclusive  of  the 
question  and  of  the  present  cause. 

Up  to  this  point  we  have  been  examining  the  case  as  it 
may  be  aflPected  by  the  doctrine  of  the  law,  which  requires 
the  plaintiff  to  aver  and  prove  the  performance  of  a  condi- 
tion-precedent, to  enable  her  to  maintain  an  action  under 
the  contract. 

But  the  learned  chief-justice  seems  to  have  held  the  opin- 
ion that  if  the  condition  to  be  performed  constituted  the 
procuring  of  a  decision  of  some  named  referee,  who  was  in 
the  employ  of  the  adverse  party,  such  condition  was  void, 
and  therefore  its  performance  need  neither  be  averred  in 
the  declaration  nor  proved  at  the  trial. 

That  the  mere  fact  of  the  referee  being  in  the  service  of 
one  of  the  parties  is  no  objection,  in  law,  to  the  validity  of 
the  condition,  is  a  proposition  too  plain,  we  think,  to  require 
an  argument.  We  are,  therefore,  led  to  the  opinion  that  it 
was  the  intention  of  the  chief-jastice  to  be  understood  by  the 
jury,  in  that  portion  of  his  charge  which  was  excepted  to  by 
the  defendant,  and  quoted  above,  as  affirming  that  the  agree- 
ment to  refer  the  cause  of  the  insured's  death,  in  the  present 
case,  to  the  decision  of  the  surgeon-in-chief  of  tlie  company, 
was  void,  because  it  would  have  the  effect  to  oust  the  courts 
of  their  jurisdiction  to  decide  that  question — and  not  merely 
because  the  referee  was  in  the  service  of  the  company. 

It  is  not  to  be  denied  that  a  mere  agreement  between  par- 
ties, that  any  future  differences  growing  out  of  their  contract 
shall  be  decided  by  arbitrators,  or  referees,  thereafter  to  be 
chosen,  will  not  be  allowed  by  the  courts  to  oust  their  juris- 
diction. 

But  in  this  branch  of  the  law  there  exist  certain  distinc- 
tions which,  if  carefully  observed  and  followed,  will,  in  our 
judgment,  reconcile  the  authorities,  and  produce  a  beautiful 
correspondence,  where,  at  first  view,  there  may  appear  noth- 
ing but  a  conflct  of  anthorities. 

The  leading  case,  on  this  question,  was  that  of  Kill  vs.  Hoi- 
lister  J 1  Wilson's  R.,129,  decided  by  the  court  of  King's  Bench. 
The  following  is  the  condensed  and  careful  opinion  in  this 
17  D  c 
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case :  '^This  is  an  action  npon  a  policy  of  insurance,  wherein 
a  clanse  was  inserted  that,  in  case  of  any  loss  or  dispute  aboat 
the  policy,  it  should  be  referred  to  arbitration ;  and  the  plaint- 
iff avers,  in  his  declaration,  that  there  has  been  no  reference. 
Upon  the  trial,  at  Guildhall,  the  point  was  reserved  for  the 
consideration  of  the  court,  whether  this  action  well  laid  before 
reference  had  been.  And  by  the  whole  court :  If  there  had 
been  a  reference  depending,  or  made  and  determined,  it  might 
have  been  a  bar ;  but  the  agreement  of  the  parties  cannot 
oust  this  court;  and  as  no  reference  has  been,  nor  any  is  de- 
pending, the  action  is  well  brought  and  the  plaintiff  must  have 
judgment. " 

To  the  same  effect  are  Thompson  vs.  Charnockj  8  T.  R.,  139; 
Ooldatonevs.  Oshorne^^  C.  and  P.,  550,  aud  Street  vs.  Rigby,^ 
Vesey,  818;  following  a  prior  decision  made  by  Lord  Thurlow, 
to  which  may  be  added,  also,  the  opinion  of  the  Lord  Chancel- 
lor in  Scott  vs.  Avery^  already  quoted. 

These  decisions,  however,  do  not  apply  to  an  agreement 
where  the  parties  have  actually  chosen  and  named  the  referee; 
for  in  such  a  case  the  court,  in  Kill  vs.  Hollister^  say  the 
reference  might  be  pleaded  in  bar  of  the  action.  It  is  only  the 
in^perfect  and  executory  agreement  to  have  a  reference,  entered 
into  hereafter,  which  thecourt  say  will  not  oust  its  jurisdiction. 
It  is  because  no  reference  has  been  agreed  upon,  and  settled 
between  the  parties,  that  the  agreement  is  not  a  bar. 

An  imperfect  and  executory  agreement  such  as  that  re- 
ferred to,  cannot  be  enforced  in  equity  for  the  reason  that  a 
court  of  equity  will  not  and  cannot  compel  the  parties  to  come 
to  an  agreement  in  the  choice  of  referees.  If  one  of  the  parties 
should  say,  I  decliue  to  choose  an  arbitrator  myself,  and  am 
not  willing  to  consent  to  the  choice  made  by  my  adversary, 
how  could  a  ex)urt  of  equity  compel  him  to  carry  out  his  con- 
tract! And,  even  if  it  had  the  power  to  do  so,  it  would  not, 
in  the  exercise  of  its  discretion  over  such  matters,  for  other 
reasons  stated  by  Lord  Bldon  in  Street  vs.  Rigby, 

If  the  controversy,  therefore,  be  not  in  effect  actually  re- 
erred,  by  such  an  agreement,  as  it  certainly  is  not,  according 
to  these  decisions,  it  must  remain  under  the  jurisdiction  of  the 
courts,  and  a  plea  setting  up  such  agreement  is,  therefore,  no 
bar. 
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Suppose  the  coart  in  Kill  vs.  HoUister  had  held  the  plea  in 
bar  to  be  good,  what  would  have  been  the  conseqaenoe  f  In 
the  first  place,  judgment  would  have  gone  for  the  defendant, 
and  then  the  only  remedy  left  to  the  plaintiff  would  have  been 
an  action  on  the  agreement  to  refer,  which  the  defendant  had 
refused  to  comply  with.  In  such  an  action,  the  breach  to  be 
alleged  must  be  the  defendant's  refusal  to  submit  the  con- 
troversy to  arbitration.  But  what  would  be  the  rule  of  dam- 
ages on  such  an  issue?  It  must  be  the  amount  lost  by  the 
plaintiff  in  being  defeated  in  procuring  the  arbitration,  by 
the  refusal  of  the  defendant  to  choose.  But  who  can  tell  on 
whom  or  what  character  of  persons  the  choice  might  have 
fallen  for  arbitrators ;  or  what  evidence  might  have  been 
recei^'^ed  by  them ;  or  what  would  have  been  their  award, 
whether  in  favor  of  the  plaintiff  at  all,  or,  if  in  his  favor,  how 
much  ?  It  would  be  impracticable  in  such  an  action  to  find 
any  rule  of  damages ;  and  the  consequence  would  be,  that 
the  plaintiff  would  get  a  verdict  for  nominal  damages  only. 
Thus  the  plaintiff  must  have  found  himself  doubly  defeated ; 
first  by  the  plea  in  bar  of  his  action,  and  then  by  the  verdict 
in  his  favor  for  nominal  damages,  to  which  the  court  had 
driven  him  by  sustaining  the  plea. 

Of  course  an  agreement  for  reference  such  as  that,  followed 
as  it  must  be  by  consequences  such  as  these,  could  not  be 
construed  to  oust  any  court  of  its  jurisdiction. 

This  is  the  argument,  as  we  understand  it,  of  Lord  Eldon 
in  Street  vs.  Rigby.  "  Suppose,"  said  he,  '*  an  action  brought," 
(on  such  an  agreement  to  refer.)  '^  The  question  would  be, 
what  damages  would  have  been,  if  the  defendant  had  joined, 
and  named  an  arbitrator,  and  evidence  had  been  produced  (and 
what  that  would  be  could  by  no  means  be  correctly  proved) 
and  an  award  had  been  made,  giving  some  supposed  sum, 
which  no  proof  could  ascertain.  The  effect,  therefore,  of  such 
a  covenant,  is  that  as  the  damages  are  not  to  be  ascertained 
by  evidence,  nominal  damages  only  can  be  got.  But,"  he 
adds,  '^  there  are  prudential  ways  of  drawing  these  articles. 
There  might  have  been  an  agreement  for  liquidated  damages 
to  enforce  a  specific  performance,  if  an  action  could  not  pro- 
duce sufficient  damages,  or  equity  would  not  entertain  a  bill 
for  specific  performance." 
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The  effect  of  these  decisions,  therefore,  is  this,  and  nothing 
more,  that  an  agreement  to  refer,  which  is  so  imx>erfect  as 
not  to  be  specifically  enforced  in  eqnity,  and  for  breach  of 
which  nothing  but  nominal  damages  can  be  recovered  at  lav, 
will  not  be  allowed  tx)  oust  the  courts  of  jurisdiction,  eli» 
there  must  be  a  failure  of  justice ;  or,  in  other  words,  courts 
will  not  permit  their  jurisdiction  to  be  ousted  by  an  agi^ee- 
ment  which,  from  its  defects,  is  impotent  for  that  purpose; 
or,  in  a  form  still  more  succinct,  the  agreement  shall  not  '^oust 
the  court,^  because  it  does  not. 

But  even  so  nugatory  a  contract  as  that  is  neither  contrary 
to  public  policy,  nor  void,  for  an  action  may  be  maintained 
for  its  breach,  although,  for  the  reasons  already  stated,  the 
plaintiff  can  recover  only  nominal  damages.  But  if  the  con- 
tract be  drawn  in  the  "  prudential  way  "  recommended  by 
Lord  Eldon,  by  inserting  a  stipulation  for  liquidated  dam- 
ages ;  or  there  be  a  separate  bond  to  bind  the  parties  by  pen- 
alty to  its  performance,  the  contract  must  be  fulfilled,  or  the 
penalty  will  be  enforced.  Would  it  not  be  a  strange  spec- 
tacle, however,  to  witness  a  court  sustaining  an  action  for 
the  penalty  of  a  bond,  or  for  stipulated  damages,  for  the 
breach  of  a  contract,  void  as  against  public  policy  ? 

Nowhere  have  we  been  able  to  find  any  decision,  or  even 
dictum  of  a  court,  to  sustain  the  doctrine  announced  by  the 
court  below,  on  the  trial  of  this  cause,  that  a  contract  bind- 
ing the  parties  to  a  reference  of  their  controversies  was  con- 
trary to  public  policy.  On  the  contrary,  the  sole  ground  of 
the  decision  on  this  subject  is  to  be  found  where,  from  the 
lameness  and  inadequacy  of  such  agreements,  the  parties 
have  failed  to  provide  any  now  tribunal  of  their  own  choice 
to  supplant  the  jurisdiction  of  the  courts,  or  provide  for  a 
penalty,  or  stipulated  damages. 

In  Burchell\%.  Marshy  17  How.,  Mr.  Justice  Grier  said: 
"Arbitrators  are  judges  chosen  by  the  parties  to  decide  the 
matters  submitted  to  tliem,  finally  and  without  appeal.  A& 
a  mode  of  settling  disputes,  it  should  receive  every  encour- 
agement from  courts  of  equity.  If  the  award  is  within  the 
submission,  and  contains  the  honest  decision  of  the  arbitra- 
tors, after  a  full  and  fair  hearing  of  the  parties,  a  court  of 
equity  will  not  set  it  aside  for  error  either  of  law  or  fact- 
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A  contrary  coarse  woald  sabstitate  the  jadgment  of  the  chan- 
cellor in  place  of  the  judges  chosen  by  the  parties,  and  wonld 
make  an  award  the  commencement,  not  the  end,  of  litiga- 
tion;^ 

For  these  reasons  we  think  the  jadgment  of  the  court  should 
be  reversed,  and  a  new  trial  awarded. 


Gabtteb,  0.  J.,  dissenting. 


REPORT  OF  CASES 


DECIDED  BY 


THE  SUPREME  COUliT  OF  THE  DISTRICT  OF  COLUMBIA, 

.  AT  JANUARY  GENERAL  TERM,  1874. 


EDWARD  RUSSELL  vs.  ALFRED  RUSSELL. 

At  Law.— No.  2237. 

I.  The  testimony  showed  that  the  payee  named  in  a  promissory  note  died 

in  1863,  and  that  his  widow  acted  for  some  time  afterward  as  sole 
executrix  of  his  will,  and  in  that  character  indorsed  the  note  to  the 
plaintiff.  Held  that  in  order  to  enable  plaintiff  to  maintain  an  action 
upon  said  note,  it  is  necessary  to  produce  and  prove  a  will  conferring 
authority  upon  such  executrix  to  transfer  such  note  absolutely  as  the 
property  of  the  plaintiff. 

II.  The  fact  that  no  such  proof,  when  it  could  have  been  easily  obtained, 

was  produced,  might  well  excite  suspicion  that  there  was  a  purpose 
in  withholding  it. 

III.  In  order  to  constitute  negotiability,  a  promissory  note  onght  upon  its 
face  to  be  for  the  payment  of  a  sum  of  mouey  certain  as  to  amount, 
so  that  an  indorsee  may  maintain  an  action  upon  it  in  bis  own  name. 

lY.  A  promissory  note,  dated  at  Detroit,  in  the  State  of  Michigan,  and 
payable  there,  for  $2,000,  with  interest  at  the  rate  of  eight  per  cent., 
mth  current  exchange  on  2s ew  York,  is  not  for  a  sum  certain,  and  is 
therefore  not  a  negotiable  iustrunieut. 

y.  The  executrix  indorsed  the  note  in  Alabama  during  the  late  war,  and 
gave  it  to  a  messenger,  who  conveyed  it  through  the  military  lines, 
and  delivered  it  to  the  plaintiff  at  Leavenworth,  in  the  State  of  Kan« 
sas,  and  there  was  no  evidence  to  show  that  the  indorsement  was 
not  of  a  commercial  character.  Held  that  the  indorsement  and  trans- 
mission of  the  note  was  unlawful  under  the  non- intercourse  act  of 
July  13, 1861,  and  passed  no  title  to  the  plaintiff. 

STATEMENT  OF  THE  CASE. 

The  case  is  stated  iu  the  opinion  of  the  court. 
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W.  8.  Cox  and  W.  B.  Webbj  for  plaintiflFs,  discuss  elaborately 
the  question,  in  their  printed  brief,  whether  the  indorsement 
and  trausmission  of  the  note  in  suit  by  the  executrix  of  the 
payee  through  the  mihtary  lines  during  the  war  was  in  viola- 
tion of  the  non-intercourse  act,  and  conclude  with  the  fol- 
lowing points : 

1.  Was  the  indorsement  by  the  executrix  such  a  contract 
as  comes  within  the  provisions  of  the  act  of  July  13,  1861  f 

It  is  submitted  that  while  it  is  well  settled  tbat  an  execu- 
trix may  indorse  a  note  payable  to  the  order  of  a  decedent, 
{Rand  vs.  Hubbard  and  others^  4  Metcalf,  252,)  the  indorse- 
ment when  made  is  unlike  that  of  an  ordinary  payee,  in  this, 
that  the  executor  incurs  no  responsibility  by  making  the 
indorsement.     (Story  on  Promissory  Notes,  sec.  120.) 

The  executor  is  the  creature  of  the  will,  and  may  be  com- 
pelled to  indorse  a  note,  part  of  the  estate  of  the  testator,  so 
as  to  pass  title  to  a  distributee  or  legatee. 

2.  Was  the  mere  trausmission  of  the  promissory  note  such 
an  act  as  will  sustain  the  ruling  below  and  make  the  note 
invalid  If  It  must  be  within  the  prohibitions  of  the  act  oi 
July  13,  1861,  to  be  amenable  to  such  criticism.  In  Allen  vs. 
BusseU,  already  cited,  it  is  expressly  declared  that  the  speci- 
fications in  that  act  give  the  extent  of  its  operation.  The 
note  in  question  does  not  come,  and  cannot  be  brought, 
within  these  speeifications. 


C.  F.  Peck  for  defendant: 

It  did  not  appear  either  in  the  pleadings  or  in  the  evidence 
that  the  transaction  was  other  than  an  ordinary  business 
transaction,  by  which  an  executor  indorses  a  note  to  another. 
It  was  not  shown  to  have  been  connected  with  the  payment 
of  any  legacy  to  the  plaintiff. 

The  only  question  raised  by  this  bill  of  exceptions  is 
whether  a  suit  can  be  maintained  by  the  indorsee  of  a  note, 
the  indorsement  having  been  made  during  the  war,  within  a 
State  declared  to  be  in  insurrection  and  within  the  confed- 
erate lines,  and  sent  by  a  messenger  through  the  military 
lines  into  a  loyal  State,  and  there  delivered  to  the  indorsee. 
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the  iudorser  being  a  citizen  of  and  resident  in  the  insurrec- 
tionary State,  and  the  indorsee  a  citizen  of  and  resident  in  a 
loyal  State.  Willison  vs.  Patterson^  7  Taunton,  439;  Oris- 
wold  vs.  Waddington^  1  Johns.,  483. 

A  state  of  civil  war  suspends  all  contracts  in  existence 
between  the  respective  belligerent  parties  at  the  time  of  its 
commencement,  and  all  contracts  made  during  its  existence 
are  void.  Semmes  vs.  City  Fire  Insurance  Company^  6  Blatch., 
0.  C.  R.,  445 ;  Levy  vs.  Steimrt,  11  Wall.,  250. 

A  just  application  of  this  rule  would  show  that  there  was 
nothing  for  the  indorsement  of  the  executrix  to  act  upon. 
The  paper  signed  by  the  defendant  had  no  vitality  when  it 
was  indorsed.  It  was  not  at  that  time  an  existing  contract, 
and  of  course  could  not  be  negotiated. 

During  the  existence  of  a  war  interest  does  not  accrue  on 
money  due  on  a  contract  between  citizens  of  the  belligerent 
parties.  Bigler  vs.  Waller^  3  Am.  Law  Times  R.,  157 ;  same 
case,  3  Chicago  Legal  News,  26;  Hoare  vs.  Allen^  2  Dallas, 
102. 

The  position  takeu  by  the  plaintiff,  that  the  public  law  on 
this  subject  is  limited  and  restrained  by  the  express  language 
of  the  act  of  July  13,  1861,  is  not  tenable,  as  the  cases  before 
cited  show.  That  act,  after  prohibiting  all  commercial  inter- 
course, further  provides,  ^^  that  all  goods  and  chattels,  wares 
and  merchandise,  coming  from  said  State  or  section  into  the 
other  parts  of  the  United  States,  and  all  proceeding  to  such 
State  or  section,  by  land  or  water,  shall,  together  with  the 
vessel  or  vehicle  conveying  the  same,  or  conveying  persons 
to  or  from  such  State,  be  forfeited  to  the  United  States.''  In 
the  case  of  the  Ouachita  Cotton  (6  Wallace,  pp.  625,  526) 
the  precise  point  was  made  that  this  was  the  penalty  to  be 
meted  out  to  those  violating  the  law,  and  therefore  the 
statute. must  be  limited  to  ofienses  of  that  character ;  but  the 
court  held  otherwise,  and  applied  the  prohibition  in  the  full 
spirit  of  the  public  law  as  laid  down  by  Chancellor  Kent. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

This  action  was  brought  by  the  plaintifif  as  indorsee  against 
the  defendant  as  maker  of  a  note,  of  which  the  following  is 
a  copy : 
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II. 
BOIT,  January  1,  1856. 

to  pay  to  the'  order  of 
liars,  with  annaal  inter 
tnt  fixcbange  on   K.  T. 

.LFRBD  RUSSELL." 

I  or  order. 

lY  F.  RUSSELL, 

Executrix." 

8  a  citizen  of  Alabama, 
AlichigaD,  at  the  date  of 
ar  1863,  at  his  residence, 
'ar,  the  widow  indorsed 
le  hand  of  a  peraon  com- 
FiiDtifT,  her  son,  who  was 
f  Kansaa^  and  this  was 

>DS,  there  would  be  hot 
is  case,  namel;,  whether 
de  within  the  rebellioos 
mission  across  the  lines 
d  its  delivery  to  the  in- 
.1  intercoarse  as  was  un- 
the  fact,  the  indorsement 
rht  to  sue  upon  the  note 

>uiisel,  it  has  been  agieed 
ler  the  note  may  be  con- 
f  incorporated  in  said  bill 

ses  upon  the  face  of  the 
F.  Russell,  executrix,  to 

face  is  payable  to  the 
estimony  shows  that  he 
ted  for  some  time  afler- 

But  that  is  not  the  nay 
The  plaintiff  went  to  the 
lepositions  at  Zainesville, 
of  establishing  this  one 
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fact  by  witnesses,  exaoiined  ex  parte  and  withoat  notice, 
under  tfie  30th  section  of  the  act  of  1789.  If  the  will  con- 
ferred the  power,  and  was  not  set  aside  for  any  cause,  a  copy 
duly  authenticated  or  proved  should  have  been  produced. 
The  fact  that  no  such  proof,  so  easily  obtained,  was  procured, 
might  well  excite  suspicion  that  there  was  a  purpose  in 
withholding  it.  In  any  view,  however,  the  authority  to  make 
the  indorsement  can  be  proved  only  from  the  will  itself,  or 
an  authenticated  or  proved  copy. 

The  next  question  arising  on  the  face  of  the  note,  is  whether 
it  is  an  instrument  negotiable,  so  that  an  indorsee  may  main- 
tain an  action  upon  it  in  his  own  name. 

Its  promise  is  to  pay  $2,000  with  annual  interest  at  the 
rate  of  eight  per  cent.,  and  current  exchange  on  New  York. 

There  was  no  evidence  at  the  trial  to  show  what  was  the 
legal  rate  of  interest  in  Michigan,  where  the  note  was  made, 
and  where  it  was  also  payable,  so  that  we  cannot  say  that 
the  note  is  on  its  face  usurious. 

But  in  order  to  constitute  negotiability,  a  promissory  note 
ought,  upon  its  face,  to  be  for  the  payment  of  a  sum  or'  money 
certain  as  to  amount.  In  Philadelphia  Bank  vs.  Neickirky  2 
Miles  B.,  442,  the  note  contained  these  words:  ''current  rate 
of  exchange  to  be  added,"  and  they  were  held  to  exclude 
negotiability.  The  rule  that  the  amount  must  be  certain  is 
laid  down  in  all  the  books,  so  that  no  authority  on  the  point 
is  here  deemed  necessary.  Had  the  note  been  made  payable 
in  New  York,  the  payee  or  the  maker  thereof  would  have 
had  the  benefit  of  the  exchange  at  the  maturity  of  the  note , 
as  the  rate  might  be  in  favor  of  the  one  place  or  the  other  at 
that  time,  and  the  transaction  might  not  have  been  objection- 
able. 

The  present  case  is  different.  The  note  in  question  was 
made  at  Detroit,  and  was  payable  in  Detroit,  with  eight  per 
cent,  interest  annually^  and  current  exchange  on  New  York. 
So  that  had  it  happened,  at  the  maturity  of  the  note,  that 
exchange  was  in  favor  of  Detroit  and  against  New  York,  the 
maker  could  have  had  no  advantage  from  that  circumstance, 
for  he  must  notwithstanding  pay  the  whole  sum,  with  inter- 
est. If  the  transaction  be  clear  of  fraud  upon  the  law,  there 
is  no  objection  to  making  a  note  payable  at  a  different  place 
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from  that  where  it  was  made,  aud  this  is  a  very  common  form 
of  mercantile  business;  for  non  constat  that  the  stipulation 
may  not  turn  out  to  be  favorable  to  the  debtor,  according  as 
the  rate  of  exchange  may  be  between  the  two  places.  But 
the  present  is  not  such  a  case ;  the  note  in  question  was  pay- 
able in  Detroit,  and  if  exchange  on  New  York  had  at  its 
maturity  been  in  favor  of  Detroit,  the  maker  must  still  have 
paid  the  whole;  but  if,  on  the  contrary,  the  rate  of  exchange 
had  been  the  other  way,  he  would  have  been  obliged  to  pay 
the  exchange,  whatever  it  might  be,  in  addition  to  the  amount 
of  the  principal  and  interest. 

The  note  in  question  is  one  of  very  uncommon  form,  and 
it  seems  to  us  a  very  objectionable  form  of  paper.  What 
would  be  thought  of  it  by  the  courts  if  a  note  were  made 
payable  in  New  York,  with  legal  interest,  and  exchange  on 
London  ?  A  person  may  draw  his  bill  on  London,  or  make 
his  not^.  payable  in  London,  if  he  choose,  awd  it  would  be 
liable  to  no  objection.  But  to  draw  or  make  such  paper  for 
a  certaiu  sum,  and  rate  of  interest,  with  exchange  on  Paris 
or  St.  Petersburg,  would  be  outside  of  all  the  recognized 
forms  of  business.  This  note  is  not,  therefore,  in  our  opinion, 
a  negotiable  instrument. 

Grutacap  vs.  WoiiUuisej  2  McL.  E.,  581,  is,  we  think,  quite 
reconcilable  with  these  principles.  There  is  no  report  of  the 
facts  in  that  case  except  what  is  contained  in  the  very  brief 
opinion  of  the  court.  The  note  was  made,  and  the  trans- 
action took  place,  in  New  York,  but  was  made  payable  at  the 
Detroit  City  Bank,  with  current  rate  of  exchange  on  New 
York.  It  was  in  effect,  therefore,  nothing  more  than  a  not© 
payable  where  it  was  made.  It  was  made  in  New  York  and 
payable  at  Detroit,  with  exchange  on  New  York.  Nor  does 
it  appear  in  the  case  but  that  the  action  was  in  the  name  of 
the  payee,  in  which  case  the  point  as  to  negotiability  could 
not  have  arisen. 

As  to  the  question  of  the  effect  of  the  war  upon  the  trans- 
action, we  think  there  was  no  error  in  the  opinion  of  the 
court  below.  There  was  no  evidence  given  by  the  plaintiff 
to  show  that  the  indorsement  by  Mrs.  Bussell  was  not  one  of 
a  commercial  character.  To  be  sure  she  was  the  mother  of 
the  plaintiff,  aud  we  might  entertain  a  private  conjecture 
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that  the  note  had  been  bequeathed  to  him  by  the  will  of  his 
lather;  but  we  are  absolutely  without  evidence  upon  that 
subject.  Since  the  plaiutiff  has  thus  left  us  in  darkness  as  to 
facts  most  important  to  the  decision  of  his  case,  we  are 
obliged  to  assume,  not  only  that  he  had  no  right  to  the 
note  in  question  under  his  father's  will,  but  that  its  professed 
assignment  grew  out  of  some  transaction  for  which  it  was 
the  consideration,  and  in  consequence  was  unlawful  under 
the  act  of  13th  July,  1861. 

Had  a  copy  of  the  will,  duly  proved  or  authenticated,  been 
produced  in  evidence,  and  it  had  there  appeared  that  the 
note  in  question  had  been  left  to  the  plaintiff  by  his  father, 
and  that  the  widow,  Mary  F.  Russell,  was  executrix,  and  had 
p6wer  to  indorse  it  over  to  the  legatee  to  whom  it  belongedy 
the  case  would  have  presented  an  appearance  very  different 
from  that  it  now  presents,  so  far  as  it  relates  to  this  question 
under  the  non-intercourse  act.  The  other  objection,  however, 
to  the  plaintiff's  recovery  in  this  form  of  action,  would  have 
remained  unaffected  by  such  proof. 

Judgment  affirmed. 
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ELIZABETH  O.  COWAN  vs.  CORDELIA  BEALL. 

In  Equity.— No.  3017. 

I.  A  dtied  of  lauds  in  the  State  of  Maryland  acknowledged  in  the  District 

of  Columbia,  before  a  justice  of  the  peace  of  said  State  of  Maryland, 
but  who  is  not  authorized  by  law  to  take  acknowledgments  of  deeds 
in  the  said  District  of  Columbia,  is  defective  and  void. 

II.  If  such  deea  has  been  recorded  and  all  the  purchase-money  paid,  the 

court  will  direct  the  vendor  to  execute  a  valid  deed  of  the  premises; 
and,  in  default  of  compliance  with  such  decree,  that  the  decree  stand 
for  a  conveyance  of  the  property. 

III.  When  written  instruments  in  the  testimony  are  declared  by  the 
opposite  party  to  be  forgeries,  the  court  will  determine  their  genuine- 
ness by  an  inspection  of  the  instruments,  the  preponderance  of  the 
evidence,  and  will  also  examine  the  acts  and  circumstances  of  the 
parties. 

IV.  The  opinion  of  experts  as  to  the  genuineness  of  signatures  is  the  most 
nnsatisfactory  of  any  proof  admitted  by  a  court. 

STATEMENT  OF  THE   CASE. 

The  bill  iu  this  case  states  that  on  the  9th  of  July,  1864, 
defendant  sold  and  agreed  to  convey  in  fee  to  the  complainant 
lots  of  land  41  and  42,  with  the  house  and  improvements 
thereon,  in  Bladensbilrg,  Maryland,  for  the  consideration  of 
$1,700 ;  that  on  the  day  of  the  sale  complainant  paid  defend- 
ant $1,000  of  the  purchase-money,  and  agreed  to  pay  the 
balance  in  a  short  time.  Defendant  thereupon  executed  and 
delivered  to  complainant  a  paper  purporting  to  be  a  deed  in 
fee  to  the  property,  which  the  complainant  placed  on  record, 
and  in  the  said  month  of  July  defendant  delivered  possession 
of  the  premises.  That  the  said  deed  is  defective  for  the 
reason  that  the  acknowledgment  thereof  was  taken  in  Wash- 
ington, in  the  District  of  Columbia,  before  one  Richard 
Hopkins,  a  justice  of  the  peace  for  Prince  George  County, 
in  the  State  of  Maryland,  having  no  authority  to  take 
acknowledgments  of  deeds  in  said  District  of  Columbia, 
although  it  is  so  expressed  in  his  certificate.  Complainant 
also  avers  that  she  has  paid  the  balance  of  the  purchase- 
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money,  but  defendant  refuses  to  execute  a  good  deed,  and 
concludes  by  praying  that  the  defendant  may  be  decreed  to 
execute,  acknowledge,  and  deliver  a  good  fee-simple  deed  of 
said  premises  to  the  complainant. 

The  defense  set  up  in  the  answer  is  that  only  $1,000  of  the 
pnrchase-money  has  been  paid,  and  that  $700,  with  interest 
firom  July  9,  1864,  is  still  due  the  defendant.  It  is  also 
averred  that  said  Hopkins  informed  complainant  before  the 
deed  was  executed,  that,  as  a  justice  of  the  peace  in  Mary- 
land, he  could  not  take  acknowledgments  in  the  District  of 
Columbia,  but  complainant  insisted  upon  having  it  done,  and 
it  was  done  to  gratify  her.  And  defendant  expresses  her 
willingness  to  execute  a  proper  deed  upon  payment  of  the 
money  due  her. 

The  testimony  is  quite  voluminous  and  conflicting  as  to 
whether  the  $700,  part  of  the  purchase-money,  had  been 
paid,  and  whether  certain  receipts  therefor,  presented  by  com- 
plainant, were  genuine. 

The  court,  in  the  opinion  following,  state  the  facts  in  con- 
sidering this  part  of  the  case. 

The  decree  was  passed  June  12,  1873,  and  directs  the 
defendant  to  execute  a  valid  deed  of  the  premises  in  ques- 
tion to  the  plaintiff,  and  to  pay  the  costs  of  the  case  -,  and  in 
default  of  her  complying  with  the  decree,  that  the  decree 
stand  for  a  conveyance  of  the  property. 

The  defendant  appealed,  and  the  case  comes  here  ui>on 
that  appeal. 

A.  C.  Bradley  for  complainant. 
R.  D.  Mu89ey  for  defendant. 

Cabtter,  C.  J.,  delivered  the  opinion  of  the  court : 

In  the  case  of  Elizabeth  C.  Cowan  against  Cordelia  Beall, 
which  was  submitted  at  the  close  of  the  session  on  yesterday, 
the  court  have  come  to  the  conclusion  to  affirm  the  decree 
below. 

The  bill  of  complainant  sets  forth  in  substance  that  on  the 
9th  day  of  July,  1864,  Mrs.  Beall,  being  the  owner  of  a  house 
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and  lot  in  the  town  of  Bladeusburg,  county  of  Prince  George, 
Md.,  put  it  upon  the  market  and  found  a  purchaser  in  Mrs. 
Cowan ;  and  after  negotiation  they  came  to  the  conclusion  to 
sell  and  buy  for  the  sum  of  $1,700,  as  a  cash-sale ;  possession 
to  follow  the  purchase.  In  furtherance  of  this  agreement  the 
parties  met  in  this  city,  Mr.s.  Beall  accompanied  by  a  magis- 
trate from  Prince  George  County,  Maryland,  by  the  name  of 
Hopkins. 

The  deed  was  drawn  up  in  due  form  with  full  covenants, 
signed  by  Mrs.  Beall,  acknowledged  before  said  Hopkins, 
and  delivered  to  Mrs.  Cowan,  who  thereupon  paid  to  Mrs. 
Beall  $1,000. 

Mrs.  Cowan  had  been  disappointed  in  getting  all  her 
money  ready,  so  that  at  the  time  of  the  delivery  of  the  deed 
$700  remained  unpaid,  w  hich  it  was  agreed  should  be  paid  in 
a  short  time. 

To  secure  this,  Mrs.  Beall  desired  Mrs.  Cowan  to  execute  a 
mortgage  on  the  premises,  which  was  talked  of,  but  never 
done;  but  a  bond  was  afterward  executed  by  a  man  named 
James,  from  New  Jersey,  for  $700,  and  delivered  by  Mrs. 
Cowan  to  Mrs.  Beall. 

The  facts  thus  far  are  all  agreed  to,  but  here  the  concur- 
rence ceases.  Mrs.  Cowan  claims  that  she  afterward  paid 
Mrs.  Beall  the  $700,  and  Mrs.  Beall  denies  it. 

Here  is  the  issue  in  the  case:  Was  this  $700  paid  f  The 
complainant,  in  corroboration  of  her  statement,  presents  a 
series  of  papers,  a  receipt  for  $400,  a  promissory  note  for 
$300,  given  by  her  to  respondent,  and  taken  up ;  and  a  prom- 
ise by  respondent  to  return  to  complainant  the  said  bond, 
which  it  is  agreed  all  around  never  was  restored  to  Mrs. 
Cowan. 

This  promise  reads  as  follows : 

"  I  promise  to  return  to  Mrs.  Cowan  (if  found)  a  bond 

belonging  to  her  and  mislaid  by  me  between  July  10  and 

this  date,  I  holding  her  promissory  note  for  the  balance  due 

(three  hundred  dollars)  on  house  in  Bladensburg. 

"  CORDELIA  BEALL. 
"  July  25,  1864.'' 

The  note,  purporting  to  be  signed  three  days  before,  and 
T^hich  is  in  Mrs.  Cowan's  handwriting,  is  as  follows : 
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<<  Twenty  days  after  date  I  promise  to  pay  Mrs.  Beall  three 
handred  dollars,  balance  due  on  hoase  boaglit  Jaly  — ,  1864. 

B.  C.  COWAN. 
Washington,  July  22, 1864.'' 

[Indorsed :]  ''  C.  Beall.'' 
Date  after  July  torn  off. 

The  receipt  is  as  follows : 

^<  Eeceived  of  Mrs.  Cowan  fonr  handred  dollars.  Note  for 
three  hundred  for  twenty  days,  in  payment  for  house  bonght 
on  9  July,  18—. 

Washinoton,  July  22, 1864. 

CORDELIA  B " 

Balance  name  and  date  torn  off. 

These  several  evidences  of  written  proof  are  presented  by 
Mrs.  Cowan,  two  having  been  executed  by  Mrs.  Beall,  and 
the  other  by  Mrs.  Cowan  to  Mrs.  Beall,  and  taken  up.  And 
the  vouchers  are  met  by  the  declaration  that  they  are  for- 
geries, and  sustained  by  falsehood  and  perjury.  And  the 
court  is  called  upon  to  pass  upon  this  delicate  issue  between 
these  two  ladies.  That  one  or  the  other  of  them  has  forgot- 
ten the  facts  distressedly,  there  can  be  no  doubt. 

The  question  occurs,  upon  which  side  is  the  preponderance 
of  evidence  and  the  burden  of  proof?  Here  is  a  contract  for 
the  sale  of  the  property,  the  grantor  going  out  of  possession 
and  the  grantee  going  in  with  the  consent  of  the  grantor. 
The  sale  was  made  upon  a  cash  basis ;  $1,000  paid,  and  the 
balance  guaranteed  by  the  bond  given.  So  we  think  that  so 
far  as  the  acts  of  these  parties  are  concerned,  in  consummat- 
ing the  arrangement,  the  testimony  is  decidedly  in  favor  of 
Mrs.  Cowan. 

The  evidence  shows  Mrs.  Beall  to  be  Iei  woman  of  some  ex- 
perience, and  having  an  eye  to  speculation  she  bought  this 
property  to  sell,  and  sold  it  within  a  year  at  a  greatly  in- 
creased price.  It  is  hardly  to  be  presumed,  we  think,  that  a 
woman  of  this  astuteness  and  shrewd  business  qualifications 
would  deliver  up  the  possession  of  her  house  to  a  purchaser 
without  provision  being  made  for  the  payment  of  the  pur- 
chase-money. She  certainly  did  not,  bat  required  a  guaran- 
18  D  0 
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CHARLES  WALTER  AND  REGINALD  FENDALL, 
ASSIGNEES  OF  JOHN  LANE,  A  BANKRUPT,  VS. 
ELIZABETH  E.  LANE  ET  AL. 

In  Equity.— No.  3251. 

I.  A  voluntary  conveyance  to  a  wife  by  a  husband  of  the  bulk  of  his  prop- 
erty is  void  as  against  existing  creditors. 

n.  There  is  a  presumption  of  law  and  fact  that  the  grantor  in  such  a 
deed  intends  a  fraud  upon  his  creditors,  and  the  mere  declaration  of 
the  parties  to  such  a  transaction  that  they  acted  in  good  faith  will 
not  be  sufficient  to  repel  this  inference. 

in.  As  respects  subsequent  creditors,  the  conveyance  is  not  void  unless 
there  is  intentional  fraud  contemplated  by  the  grantor  in  the  creation 
of  future  debts. 

rV.  If,  however,  in  a  court  of  equity,  a  conveyance  is  set  aside  as  being 
voluntary  and  fraudulent  against  existing  creditors,  the  creditors 
whose  debts  have  been  contracted  since  the  execution  of  such  con- 
veyance may  come  in  and  share  in  the  benefit  of  the  fund  thus  cre- 
ated. 

Y.  The  statute  of  13  Elizabeth  in  regard  to  frauds  and  peijuries  is  the 
law  of  this  District,  and  declares  all  conveyances  void  which  are 
made  to  defraud  such  creditors  as  the  grantee  is  indebted  to  at  the 
time ;  but  in  a  case  of  actual  fraud  as  respects  subsequent  creditorSi 
the  deed  will  also  be  declared  void. 

VI.  If  a  voluntary  conveyance  be  made  with  a  view  of  becoming  indebted, 
that  fraudulent  intent  may  be  inferred  from  the  fact  that  the  grantor 
contracted  debts  immediately  after  he  made  it  and  has  not  paid 
them. 

VII.  When  a  person  is  indebted  in  a  small  amount,  and  has  ample  means, 
and  is  not  embarrassed  in  his  circumstances,  he  may  make  a  gift  in 
favor  of  his  wife  and  children,  and  it  cannot  be  impeached,  for  want 
of  consideration,  by  his  creditors. 

Fendall  dk  Fendall  and  Th,  Jessup  Miller  for  complainants: 

The  salt  is  instituted  for  tlie  cancellation  and  recision  of 
certain  deeds,  and  for  the  delivery  up  of  certain  instruments, 
lehich  are  recognized  branches  of  equitable  jurisdiction. 
Adams'  Equity,  167 ;  Story  Eq.  Jur.,  §§  703,  906 ;  Cooper's 
Eq.  PL,  132 ;  Oshern  vs.  Bank  U.  &,  9  Wh.,  845. 
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under  the  35th  section,  act  of  March  2, 1867.    14  Stats,  at 
Large,  534. 

A  man  indebted  conveying  Yolantarily  is  always  looked 
upon  as  meaning  a  fraud  on  his  creditors.    Mad.  Gh.,  p.  366. 

Moore  d;  N'eunnan  for  defendant,  Elizabeth  E.  Lane : 

We  coutend  that  that  part  of  the  decree  which  authorizes 
and  empowers  the  complainants  to  demand  and  receive  from 
Geo.  W.  Biggs,  receiver,  the  two  notes  of  Jacob  Eamsbnrg 
A  Sons,  described  in  these  proceedings,  and  to  collect  the 
same  for  the  benefit  of  the  proper  creditors  of  said  bankrupt, 
is  erroneous,  for  the  following  reasons,  to  wit : 

1st.  That  it  is  averred  in  the  answer  of  said  Elizabeth  B. 
Lane,  and  is  supported  by  the  most  indubitable  and  cogent 
proof,  and  is  not  denied  by  the  complainant,  or,  at  least,  they 
have  introduced  no  testimony  to  the  contrary,  that  the  money 
represented  by  the  two  promissory  notes  aforesaid  was  givea 
to  her  in  good  faith  by  her  husband  nearly  two  years  previous 
to  the  institution  of  this  suit,  and  at  least  one  year  and  a  half 
prior  to  the  bankruptcy  proceedings  mentioned  in  the  bill. 

2d.  That  at  the  time  of  said  gift,  and  for  a  long  period  there- 
after, it  is  abundantly  proven,  and  not  attempted  to  be 
contradicted  by  the  plaintiffs,  that  the  said  Lane  was  in  a 
flourishing  pecuniary  condition,  being  worth  from  $15,000 
to  $25,000  over  and  above  hivS.  liabilities,  and  also  that  he 
was  perfectly  solvent,  and  never  had  any  intention  to  take 
the  benefit  of  the  bankrupt-act,  or  of  being  forced  into  bank- 
ruptcy, or  to  make  any  transfer  or  conveyances  by  which  to 
defeat,  delay,  or  hinder  any  of  the  creditors  to  whom  he  was 
then  indebted  to  a  small  amount. 

3d.  That  nearly  all  the  unsecured  debts  for  ^hich  said 
John  Lane  was  forced  into  bankruptcy  were  not  contracted 
by  said  Lane  until  about  fifteen  or  eighteen  months  after  the 
said  gift  of  money  represented  by  said  two  notes  of  Rams- 
bnrg  &  Sons,  and  those  few  which  had  been  contracted  at  the 
said  time  when,  &c.,  the  bills  or  accounts  either  had  not  been 
presented  or  were  not  dne  and  owing,  according  to  special 
nnderstandings  or  agreement  between  the  said  Lane  and 
«aid  creditors;  and  these  facts,  we  maintain,  are  conclusively 
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proved  to  the  satisfaction  of  any  reasonable  mind  by  the 
defendants'  witnesses,  and  by  a  copy  of  the  schedules,  &c., 
of  said  bankrupt  filed  in  this  cause,  the  plaintiffs  failing  to 
introduce  one  scintilla  of  evidence  to  the  contrary. 

We  might  here  assert  that  the  plaintiffs  have  introduced 
no  legal  testimony  to  disprove  any  of  the  averments  in  the 
answer  of  Elizabeth  E.  Lane  touching  either  the  said  $2,500 
or  any  of  the  merits  of  the  case  as  shown  by  the  bill  and 
answer,  &c.,  but  rely  almost  exclusively  upon  the  reconl. 

4th.  We  respectfully  submit,  fourthly,  that  under  the  Con- 
stitution of  the  United  States  she  could  not  be  deprived  of 
her  money  or  property  in  said  notes  without  the  intervention 
of  a  jury,  and  for  this  reason  alone,  to  say  nothing  of  the 
preceding  ones,  we  earnestly  insist  that  said  decree  is  erro- 
neous, and  in  support  of  these  reasons  we  cite  the  following 
authorities : 

A  voluntary  settlement  or  gift  made  in  consideration  of 
marriage  only,  by  a  solvent  party  without  fraudulent  intent, 
will  not  be  set  aside  as  void.  Such  is  the  settled  law,  both 
of  England  and  the  United  States.  Sedgwick  vs.  Plaeej  4 
American  Law  Times,  Leading  Cases,  United  States  Courts 
Eeports,  p.  179. 

This  is  a  case  exactly  in  point,  and  we  earnestly  request 
the  attention  of  the  court.  Sexton  vs.  Wheaton^  8  Wheaton, 
p.  229;  Hindis  lessee  vs.  Longworth^  11  Wheaton,  p.  199  j 
Carpenter  vs.  Roe^  10  New  York,  p.  227 ;  Bank  of  United  States 
vs.  Hoiisman,  6  Paige,  p.  526 ;  Babcock  vs.  Eckler^  24  New 
York,  623 ;  Van  Wyck  vs.  Seward,  6  Paige,  62. 

Mr.  Justice  MagArthur  stated  the  case  and  delivered 
the  opinion  of  the  court : 

The  bill-  in  this  case  was  filed  in  equity  to  set  aside  con- 
veyances of  real  estate  and  transfers  of  other  property 
alleged  to  have  been  made  in  fraud  of  creditors.  The  bill 
charges  that  on  the  29th  day  of  November,  1872,  John  Lane, 
one  of  the  defendants,  was  entitled  to  and  possessed  the 
equity  of  redemption  in  parts  of  lots  128,  129,  in  Beatty 
and  Hawkin^s  addition  to  the  city  of  Georgetown,  and  alao 
owned  and  possessed  all  the  goods,  furniture,  and  personal 


1874.]  Supreme  Court,  D.  C.  279 


Walter,  Ac,  TS.  iMut  et  «I. 


effects  in  the  dwelling-hoase  apon  said  premises;  and  being 
such  owner  at  the  date  above  mentioned,  he  conveyed  the 
same  to  Robert  H.  Ward,  and  the  said  Ward  conveyed  the 
same  back  to  the  defendant,  Elizabeth  E.  Lane,  wife  of 
said  John  Lane,  for  the  nominal  consideration  of  $10,000,  bnt 
that  in  fact  said  conveyances  were  without  anything  being 
paid  by  the  grantees  in  either  case. 

The  bill  also  charges  that  the  said  Lane  theretofore  owned 
the  sam  of  $2,500,  which  he  loaned  to  Jacob  Ramsbarg  & 
Sons,  taking  their  two  notes  therefor  indorsed  by  one  John 
E.  Cox,  and  transferred  the  same  to  his  said  wife,  and  that 
the  same  is  now  in  her  custody  and  control.  Other  transfers 
of  accounts  are  also  set  forth,  but  we  do  not  deem  it  neces- 
sary to  consider  them  in  disposing  of  the  case. 

The  bill  seeks  to  set  aside  the  conveyances  of  real  estate  as 
in  fraud  of  creditors,  and  to  subject  the  aforesaid  notes  to 
the  payment  of  the  debts  of  said  Lane,  on  a  charge  that  he 
has  transferred  them  to  his  wife  for  the  same  fraudulent  pur- 
pose. 

On  the  19th  of  March,  1873,  the  creditors  of  said  John  Lane 
filed  a  petition  to  have  him  declared  a  bankrupt,  and  on  the 
27th  of  the  same  month  he  was  adjudged  a  bankrupt,  and  on 
the  15th  of  April  following  the  complainants  in  this  cause 
were  appointed  his  assignees. 

The  court  at  special  term  decreed  that  the  deeds  from  Lane 
to  Ward,  and  from  the  latter  to  Mrs.  Lane,  were  fraudulent 
and  void  as  to  Lane's  creditors,  and  authorized  the  complain- 
ants to  receive  the  two  notes  of  Jacob  Ramsburg  &  Sons, 
and  to  collect  the  same  for  the  benefit  of  the  proper  creditors 
of  the  bankrupt. 

The  cause  is  now  before  us  on  an  appeal  from  this  decree^ 

In  order  to  determine  whether  the  deeds  of  the  lots  in 
Georgetown  are  fraudulent,  a  reference  to  the  circumstances 
under  which  they  were  executed  becomes  necessary.  The 
facts  bearing  upon  this  point  are  few  and  decisive.  It  is 
admitted  that  the  property  was  conveyed  to  Mrs.  Lane  as  a 
voluntary  settlement;  that  she  has  paid  nothing,  and  does 
not  expect  to  pay  any  consideration  therefor ;  that  she  had 
no  property  at  the  time  of  her  marriage  and  Las  acquired 
none  since  except  by  gift  from  her  husband.    The  amended 
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scheduleB  of  the  debts  and  property  of  John  Lane  in  tlie 
bankrupt  proceedings  are  made  exhibits  in  this  case,  and 
fi*om  them  it  appears  that  his  unsecured  liabilities  exceeded 
$3,500,  and  that  about  $1,200  of  this  indebtedness  was  in- 
curred previous  to  the  execution  of  the  deeds  in  question.  It 
also  appears  from  the  testimony  of  Lane  himself  that  lie 
owned  no  other  property  at  this  time  except  his  stock  in  trade, 
worth,  according  to  his  own  estimate,  $2,400 ;  but  when  he 
filed  his  schedules,  within  four  months  afterward,  this  had 
been  reduced  to  $100,  which  he  claimed  as  an  exemption* 
We  think  these  circumstances  clearly  show  tbat  the  convey- 
ances were  in  derogation  of  the  rights  of  Lane's  creditors,  and 
that  the  decree  below  properly  declared  them  void  as  against 
such  creditors  for  that  reason. 

Both  Lane  and  his  wife  claim  in  their  answers  and  testi- 
mony that  these  deeds  were  made  in  good  faith  and  without 
any  fraudulent  intention,  but  we  must  believe  that  parties 
intend  the  inevitable  consequence  of  their  acts«  When  the 
grantor  in  a  deed,  without  receiving  any  real  consideration 
for  it,  conveys  the  bulk  of  his  property  out  of  the  reach  of 
his  creditors,  there  is  a  presumption  of  law  and  fact  both 
that  be  intends  to  defraud  them ;  and  the  mere  declaration 
of  the  parties  to  such  a  transaction  that  they  acted  in  good 
faith  will  not  be  sufficient  to  repel  the  unfavorable  inference. 

Another  question  arising  in  the  case  is  whether  creditors 
whose  debts  were  created  subsequently  to  the  date  of  the 
conveyance  are  entitled  to  share  in  the  proceeds.  The  stat- 
ute of  13th  Elizabeth,  which  is  the  law  of  this  District, 
declares  all  conveyances  void  which  are  made  with  intent  to 
defraud  creditors  ;  but  only  embraces  such  creditors  as  the 
grantor  is  indebted  to  at  the  time  of  the  conveyance.  The 
decisions  are  very  numerous  which  hold  that  mere  voluntary 
settlements  are  within  the  statute,  and  therefore  void  as  to 
existing  creditors.  The  Supreme  Court  has  given  its  unqual- 
ified assent  to  this  doctrine  in  Sexton  vs.  Wheaton^  8  Wheaton, 
227,  and  the  distinction  between  existing  and  subsequent 
creditors  is  clearly  made ;  and  it  is  held  that  as  respects  the 
latter  the  conveyance  is  not  void  unless  there  is  intenticjpal 
fraud  contemplated  by  the  grantor  in  the  creation  of  future 
debts.    This  decision  was  made  in  the  case  of  a  subsequent 
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creditor  seeking  to  have  a  volantary  conveyance  in  favor  of 
a  wife  declared  void ;  but  that  court  has  never  had  occasion 
to  pass  apon  the  question,  where  the  conveyance  is  set  aside 
at  the  suit  of  antecedent  creditors,  whether  credicors  whose 
debts  have  been  contracted  since  its  execution  may  not  come 
in  upon  the  fund  thus  created.  The  proposition  has  been 
considerably  discussed,  and  different  views  have  been  ex- 
pressed; bat  I  can  find  no  ac^udged  case  against  it,  and  there 
are  several  in  its  favor. 

Mr.  Chancellor  Kent,  in  his  celebrated  judgment  pro- 
nounced in  Beade  vs. Livingston^  3  Johns.  Ch.  B.,  497,  remarks : 
''The  cases  seem  to  agree  that  the  subsequent  creditors  are 
let  in  only  in  particular  cases,  as  where  the  settlement  was 
made  in  contemplation  of  future  debts ;  or  where  it  is  requisite 
to  interfere  a/nd  set  asid^  the  settlemeiU  in  favor  of  the  prior 
creditors.'" 

In  Ude  vs.  Kiwwles^  2  Younge  &  Coll.,  B.  B.,  172, 178,  cited 
iu  the  notes  to  Story  Eq.  Jar.,  sec.  361,  Mr.  Vice-chancellor 
Bruce  says:  ''The  plaintiff  does  not  allege  by  his  bill  that 
he  was  a  creditor  at  the  time  of  the  settlement.  I  apprehend 
that  a  deed  can  only  be  set  aside  as  fraudulent  against  credit- 
ors at  the  instance  of  a  person  who  was  a  creditor  at  the 
time,  though  when  it  shall  have  been  set  aside  subsequent 
creditors  may  be  let  in." 

The  only  view  expressed  by  Story  himself,  I  find  in  the 
note  preceding  the  one  just  cited,  in  which  he  says :  "  Where 
the  settlement  is  set  aside  as  an  intentional  fraud  upon  cred- 
itors, there  is  strong  reason  for  holding  it  so  as  to  subsequent 
creditors,  and  to  let  them  Into  the  full  benefit  of  the  prop- 
erty," citing  several  authorities. 

It  would  be  impossible  to  consider  the  circumstances  sur- 
rounding the  execution  of  the  deeds  under  consideration 
without  coming  to  the  conclusion  that  they  were  intentionally 
fraudulent,  at  least  as  respects  existing  creditors ;  and  the 
case  therefore  falls  within  the  above  reasoning. 

I  also  refer  to  1  American  Leading  Cases,  1,  where  the 
learning  on  the  subject  of  voluntary  conveyances  is  elabo- 
rately developed  iu  the  notes  to  Sexton  vs.  Wheaton.  At  page 
56  is  the  following  language  in  reference  to  this  point : 

"In  equity,  if  a  conveyance  is  set  aside  by  the  prior  credit- 
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ors  2L»  being  voluntary  and  fraudulent  as  against  them,  the 
whole  settled  estate  becomes  assets,  and  the  aubseqnent 
creditors  are  entitled  to  come  in  upon  the  proceeds ;  ^  and  he 
cites  a  list  of  six  cases  from  as  many  different  courts  for  the 
principle.  Indeed,  if  there  is  a  decided  case  the  other  way  it 
has  escaped  my  examination,  and  we  are  inclined  to  acquiesce 
in  what  seems  to  be  supported  by  the  weight  of  authority. 
In  conformity  with  this  view  we  hold  that  the  property  goes 
into  the  estate  of  the  bankrupt  for  the  benefit  of  the  creditors 
genernlly. 

We  have  expressed  an  opinion  on  this  point  because  it 
seemed  to  be  one  of  importance  on  the  argument ;  but  aside 
from  this,  we  think  that  upon  the  facts  of  the  case  the  subse- 
quent creditors  are  to  be  let  in  on  the  ground  that  the  set- 
tlement was  made  in  contemplation  of  future  debts.  It  has 
repeatedly  been  decided  that  in  case  of  actual  fraud  as  re- 
spects such  creditors  the  deed  will  be  declared  void.  Chopin 
vs.  P^re,  10  Conn.,  69;  Ounn  yb.  Butler ,  IS  Viek.j  24S }  Reads 
YS.  Livingston^  3  Johns.  Ch.,  481 ;  1  American  Leading  Cases, 
1;  Sexton  vs.  Wheaton^  supra;  Hinde  vs,  Langworth^  11 
Wheaton,  199. 

If  a  voluntary  conveyance  is  made  with  a  view  of  becoming 
indebted,  the  fraudulent  intent  may  be  inferred  from  the  fact 
that  the  grantor  contracted  debts  immediately  after  he  made 
it,  and  has  not  paid  them.  This  circumstance  is  admitted  in 
all  the  authorities  already  cited,  besides  many  others,  to  be 
sufficient  evidence  of  fraud  against  the  persons  with  whom 
he  incurred  such  debts,  and  to  give  them  the  undoubted  right 
to  have  the  deed  set  aside.  There  is  some  uncertainty  as  to 
what  are  the  frauds  of  which  subsequent  creditors  can  take 
advantage,  but  the  circumstance  just  referred  to  is  admitted 
by  all  to  be  sufficient  to  establish  the  fraudulent  intent. 

Now,  what  are  the  facts  here! 

We  have  already  seen  that  at  the  date  of  the  conveyances  a 
large  portion  of  his  scheduled  liabilities  had  been  contracted, 
and  that  his  only  property  left  was  a  stock  in  trade  worth 
$2,400.  Shortly  afterward  he  incurred  debts  to  merchants 
in  Baltimore  in  the  aggregate  of  nearly  $2,500,  apparently 
for  goods  in  the  way  of  his  business,  and  in  a  period  of  less 
than  four  months  his  stock  was  reduced  to  the  value  of  $100, 
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which,  with  the  expection  of  a  few  articles  of  little  value, 
constituted  his  whole  property,  and  he  claims  it  all  as  being 
exempt  under  the  bankrupt-law.  In  the  mean  time  he  has 
paid  $400  prior  debts,  and  gives  no  reasonable  explanation  of 
what  has  become  of  all  his  other  property.  We  cannot  accept 
a  general  statement  that  it  had  been  consumed  in  support  of 
his  family  in  so  short  a  time.  Not  a  single  debt  incurred 
since  the  conveyance  has  been  discharged,  nor  has  his  pre- 
existing indebtedness  been  reduced  except  to  an  inconsiderar 
ble  extent.  There  is  one  circumstance  in  his  testimony  cal- 
culated to  make  an  unfavorable  impression :  he  declined  to 
answer  when  and  how  he  had  disposed  of  his  property.  We 
barely  state  this,  for  it  will  not  bear  comment.  Nor  does 
he  state  any  misfortune  in  business  or  other  unusual  occur- 
rence  by  reason  of  which  his  means  became  so  suddenly 
absorbed. 

It  cannot  be  supposed  that  a  transaction  so  surrounded 
with  evidence  of  turpitude  can  be  either  fair  or  honest.*  If  a 
debtor  has  been  deprived  of  the  ability  to  meet  his  obliga- 
tions, every  dictate  of  practical  justice  requires  that  he  should 
be  able  to  explain  the  unfavorable  events  which  have  led  to  his 
embarrassment.  If  he  puts  his  property  beyond  the  reach  of 
his  creditors  without  any  valuable  consideration,  the  inevita- 
ble inference  is  that  a  secret  trust  was  intended  for  his  own 
advantage,  which  is  utterly  inconsistent  with  any  valid  title 
being  passed,  and  the  whole  transaction  will  be  set  aside  as 
against  all  parties  intended  to  be  afifected  by  the  ftaud.  We 
think  the  circumstances  of  this  case  conclusively  show  that 
the  deed  was  directed  against  subsequent  as  well  as  prior 
creditors,  and  that  it  can,  therefore,  be  avoided  by  both. 

The  remaining  question  is  whether  the  transfer  of  the 
Kamsburg  notes  was  also  void  as  being  made  in  fraud  of 
creditors.  The  defendant,  Lane,  testifies  that  during  the 
fall  of  1871  he  gave  his  wife  the  $2,500  invested  in  these 
notes,  and  that  he  was  then  worth  from  $23,000  to  $25,000 
over  and  above  all  liabilities,  and  that  his  outstanding  debts 
were  not  over  $500 ;  and  that  there  was  also  due  $1,000  to  a 
building  association  which  was  a  lien  upon  his  property,  and 
has  since  been  paid  by  money  borrowed  from  the  Freed  man's 
Savings  and  Trust  Company,  which  loan  was  secured  by  a 
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prior  deed  of  trast  upou  the  same  premises  as  those  acqoired 
by  Mrs.  Lane  in  the  deed  from  said  Ward. 

His  brother  was  examined  as  a  witness,  and  testified  that 
his  brother  John  was  worth  aboat  $10,000  from  1870  to  1872 
clear  of  all  liabilities.  Mrs.  Lane,  in  her  answer,  avers  th^ 
the  money  represented  by  the  said  notes  was  given  to  her  ia 
good  faith  two  years  previous  to  the  institution  of  this  suit, 
and  over  a  year  before  the  proceedings  in  bankruptcy.  It  is 
unnecessary  further  to  examine  the  details  of  the  proof,  &x 
they  do  not  materially  vary  or  contradict  these  statements. 

Upon  this  showing,  the  case  is  manifestly  a  gift  from  Lane 
to  his  wife  of  the  money  in  question  at  a  time  when  he  was 
in  affluent  circumstances,  and  his  indebtedness  quite  incon- 
siderable when  compared  with  his  fortune,  and  having  an 
ample  fund  left  for  the  payment  of  what  he  owed. 

Now,  it  is  a  well-settled  principle  of  law  that  when  a  per- 
son is  indebted  in  a  small  amouut,  and  has  ample  means  and 
is  not  .embarrassed  in  his  circumstances,  he  may  make  a  gift 
in  iavor  of  a  wife  and  children,  and  it  cannot  be  impeached 
for  want  of  consideration.  This  point  has  been  expressly 
decided  by  the  Supreme  Court  in  the  two  cases,  already 
referred  to,  of  Sexton  vs.  Wheaton^  and  Rinde  vs.  Loagworth, 
The  same  doctrine  was  re-affirmed  in  Parish  vs.  Murphree^  13 
How.,  92,  where  the  court  says,  ^'  to  hold  that  a  settlemeat 
of  a  small  amouut  by  an  iudividual  in  independent  circum- 
stances, and  which  if  known  to  the  public  would  not  affect 
his  credit,  is  fraudulent,  would  be  a  perversion  of  the  statute." 
Applying  this  principle  to  the  case  under  consideration,  it  is 
quite  clear  that  no  fraudulent  intent  is  proven  as  respects 
this  gift.  There  is  no  proof  that  he  contemplated  any  delay 
to  his  creditors  in  collecting  the  small  amount  he  owed,  and 
more  than  a  year  elapsed  before  he  l>ecame  insolvent. 

We  therefore  think  it  was  a  gift  made  in  consideration  of 
love  and  affection  by  a  party  perfectly  solvent  at  the  tiraey 
and  without  fraudulent  intent,  and  ought  not  to  be  set  aside 
as  void.  That  part  of  the  decree  which  authorizes  the  com- 
plainants to  receive  and  collect  th.e  said  notes  for  the  benefit 
of  creditors  must  therefore  be  reversed  for  the  reason  just 
assigned,  and  the  residue  of  the  decree  is  affirmed. 
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THOMAS  MILLS  vs.  THE  ORANGE,   ALEXANDRIA 
AND  MANASSAS  RAILROAD  COMPANY. 

At  Law.— No.  9637. 

The  defendant  is  a  Virginia  railroad-corporation,  and  had  an  agreement 
with  a  similar  oorporation  in  the  District  of  Columbia,  by  which  the 
defendant  ran  its  trains  oyer  the  track  of  the  latter,  into  said  Dis- 
trict, and  through  the  city  of  Washington,  said  trains  being  in  the 
charge  of  the  servants  and  agents  of  the  defendants  except  the  cou- 
dnctor,  who  was  in  the  employment  of  the  company  whose  track  the 
defendant  so  used. 

Held,  that  the  defendant  is  liable  for  a  personal  injury  produced  by  care- 
lessness on  the  part  of  defendant's  agents  in  running  a  train  of  cars 
through  the  city  of  Wasington  on  the  track  of  the  other  company. 

STATEME17T  QF  THE  CASE. 

The  facts  as  tbey  appear  from  the  pleadings  and  testimony 
may  be  briefly  stated.  The  defendant  is  a  railroad  corpora- 
tion organized  nnder  the  laws  of  the  State  of  Virginia,  and 
had  an  agreement  with  the  Washington  and  Alexandria 
Railroad  Company,  which  operates  a  road  in  the  District  of 
Colnmbia,  to  use  the  track  of  the  last-mentioned  company  to 
ran  their  locomotives  and  trains  of  cars  from  the  city  of 
Alexandria  to  the  depot  of  the  Baltimore  and  Ohio  Railroad 
Company  in  the  city  of  Washington,  and  that  this  track 
passed  over  and  along  Maryland  Avenue  in  said  city  of 
Washington.  That  the  defendant's  trains  of  cars  start  from 
Lynchburgh,  Virginia,  and  run  direct  to  the  Baltimore  and 
Ohio  depot  in  this  city,  candying  through-passengers  both 
ways,  north  and  south.  At  Alexandria  a  conductor  of  the 
said  Washington  and  Alexandria  Railroad  Company  is  put 
on  the  train  belonging  to  defendant,  and  continues  on  the 
train  to  the  Baltimore  and  Ohio  Company's  depot  in  the  city 
of  Washington,  and  that  all  the  employes  of  the  defendant 
continue  on  the  train  except  the  conductor,  who  is  an  employ^ 
of  the  Washington  and  Alexandria  Company.  The  trains 
stop  about  five  minutes  at  Alexandria,  and  then  run  direct  to 
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the  Maid  depot  under  the  exclasive  control  of  sach  condactor, 
according  to  the  time  and  regulations  of  the  Washington  and 
Alexandria  Company ;  the  employes  all  start  with  the  train 
at  Lynchburgh,  and  continue  with  it  both  ways,  except 
the  conductor,  as  above  mentioned. 

The  plaintiff  testified  that  he  was  employed  for  nearly  a 
year  previously  to  the  occasion  of  the  accident  by  the  Wash- 
ington and  Alexandria  Company  ;  that  his  business  was  to  go 
before  the  engines  and  carry  a  red  flag  between  the  Maryland 
Avenue  depot  and  the  Baltimore  and  Ohio  depot ;  that  he 
was  to  walk  over  the  track  directly  in  front  of  the  engine  and 
tswing  a  red  flag  as  the  trains  pass  from  one  depot  to  the  other. 

That  the  defendant  ran  four  trains  a  day  over  this  track, 
and  that  he  carried  the  flag  before  defendant's  trains  as  he 
did  before  the  others,  and  that  be  was  in  the  employment  of 
the  Washington  and  Alexandria  Company.  That  he  carried 
the  flag  before  defendant's  train  of  passenger-cars  on  t^e 
15tli  day  of  March,  1872,  and  had  to  run  to  get  ahead  of  the 
train,  which  was  running  at  the  rate  of  five  or  six  miles  an 
hour,  and  that  while  he  was  on  the  track  where  he  was  re- 
quired to  carry  the  flag,  the  defendant's  train  of  cars  ran  over 
him  cutting  his  head  and  crushing  his  ankle  and  foot.  This 
was  between  Sixth  and  Seventh  streets  in  this  city.  That 
the  conductor  of  the  Washington  and  Alexandria  Company 
was  on  the  train  as  conductor  at  the  time  plaintiff  was  ran  over, 
and  all  the  other  employes  on  the  train  were  the  employ^ 
of  the  defendant. 

He  was  cross  examined  and  said : 

^*'  When  the  cowcatcher  hit  me  I  fell  on  my  side ;  I  ran  to 
get  on  the  track  in  front  of  the  engine  so  they  would  not  ran 
so  fast;  they  were  running  five  or  six  miles  an  hour;  I  was 
struck  first  on  my  heel  and  thrown  down,  and  then  my  ankle 
was  crushed ;  I  was  not  trying  to  get  on  the  cow-catcher  at 
the  time  the  train  run  over  me ;  I  did  not  attempt  to  get  on 
at  all ;  when  I  first  got  on  the  track  I  was  more  than  a  rod 
ahead  of  the  engine ;  the  train  was  running  faster  than  it 
had  a  right  to  run ;  I  believe  the  engineer  run  over  me  intea- 
tionally ;  I  was  trying  to  stop  it ;  all  the  trains  have  to  ran 
as  I  walk ;  they  are  not  allowed  to  go  faster,  and  never  have 
gone  faster  than  I  have  walked." 
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The  plaintiff  called  two  other  witnesses  and  rested  his  case/ 
Whereupon  the  defendant,  by  his  counsel,  before  offering 
any  evidence  on  his  part,  moved  the  court  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  on  the  ground 
that,  upon  the  evidence  before  the  jury,  the  plaintiff  was  not 
entitled  to  recover  against  the  defendant,  to  which  motion 
the  plaintiff's  counsel  objected  and  insisted  upon  his  right  to 
present  the  case  to  the  jury.  But  the  court  charged  and  di- 
rected the  jury  to  render  a  verdict  in  favor  of  the  defendant. 
To  which  instruction  and  direction  the  plaintiff,  by  his  coun- 
sel, excepted.  The  only  question  upon  the  bill  of  exceptions 
is,  whether  the  action  should  not  have  been  brought  against 
the  Washington  and  Alexandria  Company  instead  of  the  de-  ' 

fendant. 

William  B.  Hawes  for  plaintiff: 

I.  \ 


I 


In  this  case,  the  court  held  that  the  plaintiff  had  sued  the 
wrong  company ;  that  the  action  should  have  been  brought 
Against  the  Washington  and  Alexandria  Company.  This 
was  error.  Whether  the  plaintiff  had  or  had  not  selected 
the  proper  party,  was  a  question  of  fact  for  the  jury  to  deter- 
mine from  the  testimony.  It  is  a  proposition  well  settled 
that  a  court  cannot  refuse  to  allqw  the  jury  to  pass  upon  the 
evidence,  no  matter  how  slight  that  evidence  may  be.  The 
plaintiff  was  entitled  to  have  his  case  considered  by  the  jury. 

The  following,  among  the  numerous  authorities  on  this 

subject,  will  settle  this  question  :  Drukley  vs.  Oreggj  8  Wall., 

242  5    Viehman  vs.  JoneSj  9  Wall.,  197 ;   Anderson  vs.  Cape 

Fear  Steamboat  Company j  64  K.  C,  339 ;  Henry  vs.  Bichy  64 

U.  C,  379 ;   Waugh  vs.  Eidgewayy  42  Ala.,  398 ;  Barney  vs. 

Schmeid&Ty  9  Wall.,  248  ;.U.  States  Digest,  K  Series,  vol.  1, 

p.  705,  sec.  98. 

II. 

In  this  case  the  defendant  used  the  track  of  the  Washing- 
ton and  Alexandria  Company  to  run  its  cars  through  the 
€ity  of  Washington.  The  plaintiff*  was  a  servant  of  the 
Washington  and  Alexandria  Company,  and  may  therefore 
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^  recover  for  the  negligent  management  of  the  defendant's 
train  of  cars.  Sherman  and  Eedfield  on  Negligence,  126 
and  127;  27  Vermont,  370;  8  Allen,  Mass.,  441 ;  49  Penua., 
186 ;  Ked.  on  Kegl.,  p.  15,  sec.  13. 

ni. 

Where  one  railroad  company  nses  the  track  of  another 
similar  corporation  on  which  to  run  its  cars,  such  company 
must  be  held  to  observe  all  snch  precautions  as  are  required 
by  the  corporation  whose  track  such  company  uses.  XT.  8. 
Digest,  New  Series,  vol.  1,  p.  626,  sec.  112 ;  Webb  vs.  Port- 
land Railroad  Company^  Me.,  117. 

IV. 

In  this  case,  the  plaintiff  was  required,  by  the  WashingtOD 
and  Alexandria  Company,  to  carry  a  red  flag  in  front  of  all 
engines  that  passed  over  its  road.  This  requirement  was 
not  only  a  rule  of  its  road,  but  was  required  by  the  laws  of 
the  District  of  Columbia.  Webb's  Digest  of  Laws,  474, 
sec.  D« 

It  is  now  a  settled  rule  of  law  that  when  one  company 
mns  its  train  over  the  road  of  another  company,  the  first 
company  is  responsible  for  the  entire  route.  Bedfteld  on 
Bail  ways,  vol.  2, 277 ;  Railway  Company  vs.  Barron^  5  WalL, 
^ ;  Ayles  vs.  Southeojitern  Railway  Company^  Law  Bep.,  3 
Exch.,  146. 

R,  T.  Merrick  for  defendant. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

This  action  was  brought  by  the  plaintiff  to  recover  damages 
for  an  injury  produced  by  carelessness  on  the  part  of  the 
defendant's  agents  in  running  a  train  of  cars  by  which  he  was 
knocked  over  and  one  of  his  feet  crushed. 

The  accident  happened  within  the  limits  of  the  city,  and 
on  the  track  of  the  Washington  and  Alexandria  Kailroad 
Company. 

At  the  close  of  the  plaintiff's  evideuce-in-chief,  the  court 
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instructed  the  jary  to  find  a  verdict  for  the  defendant,  on  the 
gronnd  that  if  the  plaintiff  was  entitled  to  recover  damages 
at  all,  it  must  be  from  the  Washington  and  Alexandria  Com- 
pany, and  not  from  this  defendant,  to  which  ruling  of  the 
conrt  the  plaintiff  excepted. 

(The  evidence  on  behalf  of  the  plaintiff  will  be  found  in  the 
preceding  statement  of  the  case.) 

The  ground  upon  which  the  court  held  that  the  defendant 
was  not  liable,  consisted  of  the  single  fact  that  between 
Alexandria  and  Washington  "  the  entire  train  was  exclusively 
under  the  control  of  the  conductor  of  the  Washington  and 
Alexandria  Hailroad  Company,  running  exclusively  accord- 
ing to  the  time  and  regulations  prescribed  by  the  Washington 
and  Alexandria  Company,  and  not  subject  to  any  other 
control.'' 

The  train,  however,  was  a  through-train  from  Lynchburgh 
to  W^ashington,  was  owned  and  run  by  the  defendants,  and 
all  the  officers  and  servants  upon  it  except  only  the  con- 
ductor, whose  duties  began  at  Alexandria  and  terminated 
here,  w^ere  those  of  the  defendant.  There  was  no  evidence 
to  show  that  this  conductor  had  given  any  directions  to  the 
engineer  as  to  the  rate  of  speed  to  be  given  to  the  train,  at 
or  before  the  time  of  the  accident,  or  had  assumed  to  inter- 
fere with  him  in  any  manner.  There  was  evidence  tend- 
ing to  prove  that  the  train  was  going  at  a  greater  rate  of 
speed  than  it  had  a  right  to  run,  and  that  the  accident  was 
the  result  of  misconduct  on  the  part  of  the  engineer  alone. 
(See  plaintift's  evidence  on  cross-examination.)  In  some  re- 
spects the  duties  of  the  conductor  of  a  train  are  like  those 
of  the  master  of  a  ship ;  and  those  of  the  engineer  resemble 
those  of  the  pilot.  The  time  of  starting,  the  points  at  which 
to  stop,  the  collection  of  fares,  and  the  general  control  as  to 
the  rate  of  speed,  belong  to  the  conductor.  But  the  duty  of 
vigilance  to  avoid  danger,  the  control  of  the  engine,  and  the 
post  of  outlook  against  accidents,  belong  to  the  engineer. 
Should  the  order  of  the  conductor  be  that  the  train  be  run  at 
a  certain  rate  of  speed,  it  would  be  the  duty  of  the  engineer 
to  comply  with  such  order ;  but  it  is,  on  the  other  hand,  also 
the  duty  of  the  engineer  so  to  obey  the  order  as  that  acci- 
19  D  c 
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deDts  8hall  be  avoided,  and  to  this  extent  bis  authority  is 
paramoaut  to  that  of  the  conductor. 

In  the  present  case  there  is  no  evidence  tending  to  prove 
the  slightest  negligence  on  the  part  of  the  conductor.  If 
there  was  negligence  anywhere,  it  wan  the  negligence  or 
misconduct  of  the  engineer  which  caused  the  injury  to  the 
plaintiff. 

This  brings  us  to  the  point  as  to  which  of  these  two  com- 
panies the  engineer  was  the  servant  or  agent  of  at  the  time 
it  happened.  And  on  this  point  there  exists  no  doubt  npon 
the  evidence.  The  train  itself  was  that  of  the  defendant; 
and  the  engineer  and  every  other  person  employed  w^e 
paid  by  the  defendant,  except  only  the  couductor  who  had 
come  npon  it  at  Alexandria.  The  accident  was  the  resalt  of 
no  neglect  of  duty,  if  any  such  neglect  existed  anywhere,  on 
the  part  of  the  conductor,  but  solely  on  the  part  of  the  engi- 
neer. It  follows  that  the  liability,  if  any,  falls  upon  the 
defendant,  in  whose  service  he  was  at  the  time. 

Judgment  reversed,  and  a  new  trial  awarded. 


1874.J  Supreme  Court,  D.  0.  291 


Pries  T8.  Fries. 


HENRY  FRIES  vs.  EVA  PRIES. 
In  Equity.— No.  2734. 

I.  A  final  ddoree  passed  at  a  special  term  of  the  oonrt  in  eqnity  cannot 

be  opened,  set  aside,  modified,  or  altered  after  the  lapse  of  several 
tenns  of  that  court  upon  a  mere  petition  supported  by  ex^arte  affi- 
davits, and  upon  notice  to  the  adverse  party. 

II.  A  decree  is  deemed  to  be  enrolled  as  of  the  term  at  which  it  is  passed, 

and  a  final  decree  cannot  be  opened  after  the  expiration  of  such  term, 
except  npon  bill  of  review.  A  proceeding  by  petition  and  ex-parte 
affidavit  is  not  eqoivalent  to  a  bill  of  review. 

III.  A  final  decree  in  a  divorce  suit  in  reference  to  alimony  is  not  subject 
to  alteration  or  revision  on  ex-parU  affidavits,  unless  it  is  provided 
in  such  decree  that  either  party  be  at  liberty  to  apply  thereafter  to 
the  court  for  a  modification  of  such  decree  in  respect  to  alimony. 

STATEMENT  OF  THE  CASE. 

This  was  a  suit  for  divorce,  and  on  July  26, 1873,  at  a 
special  term  in  equity,  a  final  decree  was  passed  divorcing 
the  parties  from  the  bonds  of  matrimony,  and  decreeing  fur- 
ther, with  the  written  consent  of  counsel,  that  Henry  Fries 
convey  to  Eva  Fries  a  certain  house  and  lot  in  this  cit;y,  upon 
said  Eva  Fries  paying  or  causing  to  be  paid  to  him  the  sum 
of  five  hundred  dollars  within  ninety  days  from  the  date 
of  the  decree. 

On  November  1 1, 1873,  two  special  terms  having  intervened, 
and  the  said  money  not  having  been  paid  or  tendered,  a  sim- 
ple petition  was  filed  on  behalf  of  Eva  Fries,  asking  that  the 
time  for  the  payment  of  the  same  be  extended,  which  was 
opposed  on  the  ground  that  it  was  not  competent  for  the 
court  to  open  a  final  decree  after  the  lapse  of  several  terms 
of  court  upon  a  simple  petition,  and  also  on  the  merits  upon 
affidavits  filed. 

An  order,  however,  was  passed  and  signed  on  the  25th 
IJovember,  1873,  as  follows : 

"  This  cause  coming  on  to  be  heard  on  the  petition  of  the 
complainant  for  an  extension  of  the  time  in  which  she  was 
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required  to  pay  the  defendant  $500  as  condition  of  tbc  trans- 
fer to  her  of  the  property  named  in  the  proceedings,  on  con- 
sideration thereof  it  is  this  day  ordered  that  the  time  of 
making  said  payment  be  extended  for  sixty  days  from  this 
date,  and  the  time  for  the  execution  of  the  deed  x)rovided 
for  in  the  former  decree  herein  be  also  extended  for  sixtv 
days  from  this  date,  and  the  said  original  decree  be  contin- 
ued in  force  till  the  expiration  of  said  sixty  days." 

From  this   order  Henry  Fries  appealed  to  the  general 
term. 


8.  B.  Bond  and  J.  J.  Johnson  for  Henry  Fries,  in  support 
of  the  appeal,  submitted  : 

First.  The  order  undertakes  to  open  a  final  decree  and  to 
substitute  itself  as  an  essential  part  of  it,  and  is  appealable. 

Second.  In  the  courts  of  this  country  a  decree  is  deemed 
to  be  enrolled  as  of  the  term  at  \7hich  it  is  passed,  and  a 
final  decree  cannot  be  opened  after  the  expiration  of  such 
term  except  upon  a  bill  of  review.  Story's  Eq.  PI.,  5th  ed., 
§§  403,  404;  Cooper's  Eq.  PL,  p.  89;  Spence's  Equitable 
Jurisdiction,  &c.,  vol.  1,  p.  394;  Smith's  Chancery,  vol.  2,  p. 
48;  JenJcins  vs.  JEJldredge^  3  Story's  E.,  199;  Whiting  va.  Bank 
of  the  United  States,  13  Peters'  E.,  p.  6 ;  Equity  Rules  of 
Court,  81  and  87. 

Francis  Miller  for  Eva  Fries. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

The  first  ground  of  opposition  to  the  motion  to  open  the 
decree  or  modify  it  presents  the  simple  question  whether  a 
justice  holding  the  equity  court  may,  after  the  lapse  of  sev- 
eral terms  of  that  court,  upon  petition  supported  by  ex-parte 
affidavits  and  uponliotice  to  the  adverse  party,  open,  set  aside, 
modify,  or  alter  a  final  decree  of  that  court.  We  think  not. 
If  otherwise,  then  one  of  the  justices  of  this  court  who  hap- 
pens to  hold  a  term  for  the  month  of  ITovember  may,  on 
petition  or  ex-parte  affidavits,  modify,  alter,  or  reverse  all  the 
decrees  passed  by  his  predecessor  at  the  October  term.    Nay, 
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more,  he  can  in  the  same  way  reverse  all  orders  and  decrees 
passed  by  the  justices  holding  the  special  term  for  the  trial 
of  causes  in  eqaity  since  the  organization  of  this  court. 
This  we  think  is  not  the  mode  prescribed  by  law  for  review- 
ing orders  or  decrees  passed  by  a  justice  holding  the  special 
term.  It  would  be  a  novel  practice  for  a  justice  holding  the 
special  term  to  be  constituted  a  kind  of  appellate  court,  and 
sit  to  review  not  only  his  own  judgments,  orders,  or  decrees 
during  the  term  at  which  they  were  made,  but  upon  petition 
and  ex'parte  affidavits,  review  the  orders,  judgments,  and 
decrees  passed  at  some  preceding  term. 

By  the  rules  of  the  court  of  chancery  in  England,  when  a 
decree  of  that  court  was  enrolled  it  could  not  be  reversed, 
modified,  or  altered  but  by  a  bill  of  review,  which  in  legal 
effect  was  a  retrial  of  the  suit ;  a  bill  of  review  at  that  time 
being  almost  the  only  remedy  to  correct  any  error  made  by 
the  chancellor — no  appeal  being  allowed  at  that  time  from 
his  orders  or  decrees.  But  as  decrees  of  a  court  in  chancery 
are  not  actually  enrolled  in  this  cDurt,  a  decree  is  deemed 
to  be  enrolled  as  of  the  term  at  which  it  is  passed,  and  a 
final  decree  cannot  be  opened  after  the  expiration  of  such 
term  except  upon  bill  of  review.  See  Story  Eq.  PL,  §§  403 
and  404 ;  Cooper's  Eq.  PL,  p.  89 ;  Whiting  vs.  Bank  of  the 
United  States ^  13  Peters,  1  and  6. 

If  such  was  the  practice  of  the  court  of  chancery  in  Eng- 
land, and  deemed  wise  and  salutary,  and  over  whose  orders 
and  decrees  there  was  no  appellate  supervision  although  the 
chancellor  held  the  equity  court  for  as  many  years  as  did 
Lord  Eldon,  how  much  more  is  the  observance  of  some  such 
rule  imperative  in  a  court  constituted  like  this,  in  which  a 
new  chancellor  may  appear  every  month  in  the  year  save 
one. 

It  is  of  no  moment  that  the  modification  of  the  original 
decree  was  made  by  the  same  justice  who  passed  it.  Some 
rale  must  be  had  on  this  subject  of  universal  application. 
Few  will  contend  that  a  justice  holding  the  October  term  of 
the  court  could  upon  ex-parte  affidavits  alter,  modify,  or 
reverse  a  decree  passed  by  another  justice  at  a  preceding 
term.  We  must  either,  therefore,  adopt  the  rule  we  have 
indicated,  or  adopt  the  rule  allowing  any  justice  who  hap- 
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pens  to  hold  the  eqaity  coart  or  sx>ecial  term  to  look  back 
throngh  the  records  of  the  coart,  and  upon  ex-parte  affidavits 
vacate,  modify,  or  alter  his  own  decrees  whenever  passed. 

On  the  argument  of  this  appeal,  while  it  was  conceded 
that  a  decree  after  enrollment  or  what  is  equivalent  thereto^ 
after  the  lapse  of  the  term  at  which  it  was  passed,  could  not 
be  opened  except  by  bill  of  review,  it  was,  however,  claimed 
that  the  proceedings  on  the  petition  were  equivalent  to  a  bill 
of  review.  This  is  not  so ;  the  proceedings  had  on  this  peti- 
tion have  no  analogy  to  a  bill  of  review.  A  bill  of  review  is  » 
retrial  of  the  cause  at  least  upon  those  points  sought  to  be 
established  in  order  to  vacate  or  modify  the  decree.  The 
proceedings  upon  this  petition  were  wholly  founded  on  ex  parte 
affidavits,  a  kind  of  testimony  the  law  abhors,  and  never 
resorts  to  except  iu  case  of  necessity.  It  was  suggested  on 
the  argument  that  the  modification  of  this  decree  was  in 
reference  to  alimony,  and  that  that  matter  was  always  under 
the  control  of  a  court  of  equity.  This  doubtless  is  so  during 
the  pendency  of  the  suit,  but  after  a  final  decree  it  is  no  lon- 
ger subject  to  alteration  or  revision  on  petition  or  exparte 
affidavits  any  more  than  is  the  divorce  itself,  unless,  as  is 
often  provided  iu  the  final  decree,  either  party  be  at  liberty 
thereafter  to  apply  to  the  court  for  a  modification  of  such 
decree  in  respect  to  alimony. 

The  order,  we  think,  should  be  reversed. 
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MARY  R.  CHICHESTER  VS.  UNION  TRANSFER  COM- 
PANY. 

At  Law.— No.  10,370. 

The  right  of  action  for  a  tort  to  the  person  dies  with  the  person  injared. 

STATEMENT  OF  THE  CASE. 

The  plaintiff  sues  the  defendant  in  an  action  of  tort  for  an 
injury  caused  by  the  defendant  in  driving  a  baggage-wagon 
against  her,  by  which  she  was  knocked  down  and  her  collar- 
bone and  leg  broken,  and  she  was  otherwise  greatly  injured. 
The  accident  happened  on  the  3d  day  of  October,  1872,  in 
the  city  of  Washington,  and  District  of  Columbia. 

The  defendant  interposed  the  general  issue,  and  a  special 
plea;  and  subsequently  at  the  special  term  in  May,  1873,  the 
death  of  the  plaintiff  was  suggested.  At  the  succeeding 
special  term  in  October,  the  defendant  moved  the  court  to 
dismiss  the  suit.  That  motion  was  resisted  and  overruled, 
and  from  the  order  overruling  the  motion  the  defendant  ap: 
peals. 

H,  D.  Claughton  and  Francis  Miller  for  plaintiff. 

Stanton  &  Worthington  for  defendant. 

By  the  Court  : 

There  is  no  statute  in  force  in  this  District  changing  the 
common-law  rule,  that  the  right  of  action  growing  out  of  an 
injury  to  the  person  dies  with  the  person  injured.  The  order 
appealed  from  must  be  vacated  and  the  suit  dismissed. 
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MARIE  A.  K  POLLARD  vs.  JACOB  E,  LYON. 

At  Law.— I^To.  7961. 

I.  Od  the  trial  of  an  action  of  slander  the  plaintiff  must  prove  that  the 
-  defendant  uttered  the  words  set  out  in  the  declaration,  or  expressions 

of  substantially  the  same  meaning. 

II.  Words  which  if  true  would  subject  the  plaintiff  to  an  indictment  for 

crime  involving  moral  turpitude,  are  in  themselves  actionable  with- 
out averment  or  proof  of  special  damage. 

III.  Since  the  act  of  Maryland  of  1749  removing  the  infliction  of  corporal 
punishment  for  fornication,  and  that  of  1786  repealing  all  prooeedings 
against  that  offense,  words  spoken  of  an  unmarried  woman  imputing 
to  her  that  act  are  not  actionable  in  themselves. 

IV.  When  the  words  complained  of  in  the  declaration  are  not  actionable, 
and  no  special  circumstances  are  set  up,  and  there  is  a  verdict  in 
favor  of  the  plaintiff,  the  judgment  will  be  arrested. 

STATEMENT  OF  THE  CASE. 

This  is  an  action  of  slander,  and  the  words  alleged  in  the 
first  connt  of  the  declaration  to  have  been  spoken  b^'^  the 
defendant  of  and  concerning  the  plaintiff  are,  ^<  I  saw  her  ia 
bed  with  Captain  Denty ;"  and  in  the  second  count,  "  I  look- 
ed over  the  transom-light  and  saw  her  in  bed  with  Captain 
Denty."  There  was  no  averment  that  the  plaintiff  was  a  mar- 
ried woman,  nor  was  there  any  statement  of  special  damage, 
or  that  the  defendant  had  charged  the  plaintiff  with  adulter^'. 
At  the  trial  of  the  case  the  court  charged  the  jury  that  they 
*^ ought  to  find  a  verdict  for  the  defeudant  unless  they  are 
satisfied  from  the  proof  that  the  defendant  used  of  and  con- 
cerning the  plaintiff  the  words  set  out  in  the  declaration,  or 
language  substantially  identical ;  and  evidence  showing  that 
the  defendant  had  spoken  the  precise  language  in  the  decla- 
ration, or  that  he  had  caught  her  in  bed  with  Captain  Denty, 
or  that  she  was  in  bed  with  Captain  Denty,  or  that  he 
accused  her  of  being  in  bed  with  Captain  Denty,  may  prop- 
erly be  considered  by  the  jury  for  the  purpose  of  sustaining 
the  declaration,  as  in  the  opinion  of  the  court  such  expres- 
sions are  substantially  like  those  in  the  declaration.     But,  on 
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Ihe  other  band,  evidence  to  the  effect  that  defendant  only 
said  to  the  witness  that  he  had  caught  them  together,  or 
caught  her  with  him,  or  had  seen  her  with  him,  or  had  seen 
her  in  Denty's  room,  are  not  competent  to  be  considered  by 
the  jury  as  proof  of  the  alleged  slander,  for  they  do  not  con- 
form to  the  words  set  out  in  the  declaration.''  This  instruc- 
tion was  given  as  a  substitute  for  that  asked  for  by 
defendant's  counsel,  who  excepted  to  the  same.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$10,000.  A  bill  of  exceptions  was  made,  and  a  motion  in 
arrest  of  judgment,  on  the  ground  that  the  words  com- 
plained of  in  the  declaration  are  not  actionable,  and  because 
the  declaration  does  not  state  a  case  entitling  the  plaintiff 
to  a  recovery;  and,  therefore,  judgment  cannot  properly  be 
entered  on  the  verdict. 

The  case  is  now  here  on  the  bill  of  exceptions  and  the  mo- 
tion in  arrest  of  judgment,  which  was  ordered  to  be  heard 
at  the  general  term  in  the  first  instance. 

Dretc  and  J.  IT.  Bradleyjjr.,  for  plaintiff'. 
Davidge  and  Cox  for  defendant. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
court : 

We  thinkthat  in  the  rulingof  the  circuit  judge  there  was  no 
error. 

The  motion  in  arrest  of  judgment  is  heard  in  general  term 
now  in  the  first  instance.  The  words  spoken  by  the  defend- 
ant and  charged  in  the  declaration  are, "  I  saw  her  (the  plaint- 
iff) in  bed  with  Captain  Denty."  It  has  been  settled  that, 
at  common  law,  words  which  if  true  would  subject  the  accused 
to  infamous  punishment,  or  to  an  indictment  for  a  crime  in- 
volving moral  turpitude,  are  in  themselves  actionable  with- 
out averment  or  proof  of  special  damage.  The  rule  must 
have  been  so  settled  on  the  ground  that,  as  between  men,  a 
charge  made  by  one  against  another  could  result  in  no  serious 
injury,  as  a  general  rule,  unless  the  charge  if  true  would  sub- 
ject the  party  of  whom  the  words  were  spoken  to  the  incon- 
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venience  and  danger  of  an  indictment  in  which  the  public 
would  be  arrayed  against  him.  It  may  be  trae  that  a  man 
suifers  no  real  damage  from  words  which,  if  trae,  wonld  not 
and  conld  not  be  followed  by  an  indictment  and  punishment. 
Be  the  reason  what  it  may,  we  find  the  rale  and  cannot  de- 
part from  it.  Eade  as  the  generation  that  established  the 
rule  may  be  thought  to  have  been,  it  probably  did  not  occur 
to  them  that  the  same  rale  would  come  to  be  applied  in  a 
more  retined  age  so  as  to  protect  the  defamer  of  woman's 
character  from  responding  in  damages  for  the  looseness  of  his 
tongue.  Or  it  may  not  have  entered  the  mind  that  the  time 
would  come  when  men  could  wantonly  assail  the  reputation 
of  woman's  chastiy.  But  we  are  bound  by  the  stubborn  rule 
of  authority,  and  the  remedy  is  by  legislative  action. 

The  words  in  this  case  import  nothing  else,  legally  or 
according  to  the  common  acceptation  of  those  words,  than  a 
modest  way  of  charging  illicit  intercourse  between  a  man  and 
a  w^oman.  The  more  delicate  and  covert  the  charge,  the 
keener  the  injury.  When  the  defendant  said,  "  I  looked  over 
the  transom-light  and  saw  Mrs.  Pollard  in  bed  with  Captain 
Denty,"  who  would  doubt  his  meaning?  If  the  charge  was 
true,  defendant  could  have  justified;  if  untrue,  he  should  be 
held  to  answer  for  the  wrong  committed.  It  is  to  be  regretted 
that  the  rule  in  Ohio  and  Iowa  is  not  the  rule  of  the  common 
law  in  governing  us. 

But  we  are  bound  by  the  rule  that  the  charge  must  be  in 
words  which,  if  true,  would  subject  the  accused  to  an  indict- 
ment. There  is  moral  turpitude  in  the  charge  made ;  bat 
the  plaiutiif  could  not  be  indicted  even  if  the  trath  of  the 
charge  was  established.  The  act  of  Maryland  of  1749  re- 
moved the  infliction  of  corporal  punishment  for  fornication, 
and  the  act  of  1786  repealed  all  proceedings  for  the  punish- 
ment  of  fornication.  We  think  that  we  are  forced,  however 
reluctant  to  do  so,  by  the  mandate  of  authority,  to  arrest  the 
judgment. 
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MARVIN    EASTWOOD   v&    EDWARD    C.    CARRINa- 

TON. 

At  Law.— No.  102C9. 

C.  execated  a  deed  of  trast  on  real  estate  to  secure  a  note  for  $1,000.  He 
afterward  conveyed  the  premises  in  fee  to  G.,  whom  he  alleges  mer* 
balJy  agreed  to  assame  the  incnmbrance.  The  plaintiff  subsequently 
purchased  the  premises  at  auction  without  being  informed  of  said 
agreemeut,  and  conveyed  to  B.  with  covenants  of  warranty ;  and 
in  order  to  protect  the  title  of  his  vendee,  purchased  the  note  in  ques- 
tion and  brought  this  action  thereon  against  0.  Held,  that  the  equi- 
ties between  C.  and  G.  furnished  no  defense  against  the  present 
plaintiff. 

L.  G.  Jline  for  plaintiff. 

Carringion  &  Carrington  for  defendant. 

Mr.  Justice  Wylie  stated  the  case  and  delivered  the 
opinion  of  the  conrt; 

This  is  an  action  upon  a  promissory  note  for  $1,500,  made 
by  the  defendant  and  payable  to  Mrs.  Annie  E.  Brent.  The 
note  was  secured  by  deed  of  trust  made  by  the  defendant 
upon  lots  19,  20,  24,  and  25  in  Carrington  and  Hughes  sub- 
division of  square  234  in  this  city.  Mrs.  Brent  having  died^ 
the  note  and  security  passed  to  the  executor,  John  Carroll 
Brent,  from  whom  it  was  purchased  by  the  plaintiff  after 
maturity.  The  defense  set  up  at  the  trial  was  that  the  note 
had  been  paid  and  satisfied ;  not  that  it  had  ever  been  paid  to- 
Mrs.  Brent  in  her  life-time,  or  to  her  executor  after  her  death, 
nor  even  to  the  present  plaintiff  since  its  purchase  by  him 
from  the  executor,  but  that  it  had  been  satisfied  in  law 
because  the  defendant  had  had  dealings  with  several  other 
parties  who  ought  to  have  paid  it  on  his  account  according 
to  their  contracts  severally  with  him,  one  after  the  other,  in 
succession.  Indeed,  the  defendant  claims  that  in  this  way 
the  note  has  been  already  paid  three  times  over,  and  if  he 
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should  fail  in  his  defense  in  the  present  action  he  will  be 
obliged  to  pay  it  once  more.  And  he  makes  it  out  in  this 
way:  first,  he  sold  the  lots  on  which  he  had  given  security 
for  the  note,  to  one  Benjamin  F.  Gilbert  for  $1,500  less  than 
their  value,  because  of  this  incumbrance,  and  this  was  pay- 
ment No.  1;  second,  Gilbert,  having  got  the  property  from 
the  defendant  at  such  reduced  price,  and  agreed  to  pay  off 
the  incumbrance,  and  failed  to  meet  his  contract  in  this  as 
well  as  other  respects,  this  amounted  to  payment  No.  2; 
third,  that  the  present  owner  of  the  lots  is  one  Browne, 
who  derives  his  title  through  several  mesne  conveyances 
from  the  said  Gilbert,  and  that  this  Browne  is  justly  indebted 
to  the  defendant  in  a  sum  larger  than  the  amount  of  this 
note,  and,  therefore,  ought  to  pay  off  the  incumbrance  upon 
the  property,  and  this  is  payment  No.  3. 

According  to  this  pretension  if  Browne  should,  in  his  turn, 
sell  the  same  property  to  some  other  person  who  is  indebted 
to  the  defendant  in  like  amount,  that  would  be  payment  No. 
4^  and  so  the  progression  might  be  continued  as  long  as  the 
successive  purchasers  should,  on  any  account,  be  debtors  of 
the  defendant,  and  yet  the  holder  of  the  note  never  be  paid. 
Notwithstanding  all  these  *^  payments,"  no  money  of  the  de- 
fendant has  ever  reached  the  hands  of  either  Mrs.  Brent,  in 
her  life-time,  or  of  her  executor,  or  of  his  indorsee  since ;  nor 
is  it  pretended  that  either  of  these  parties  has  ever  had  a 
place  on  the  list  of  defendant's  debtors  so  as  to  afford  him 
the  benefit  of  a  set-off  against  the  note.  Whatever  disap- 
pointments the  defendant  may  have  met  with  in  his  dealings 
with  Gilbert  and  his  successors,  they  furnish  no  defense  in 
the  present  action. 

In  examining  the  record  in  this  case,  we  have  met  with 
some  difficulty  in  clearing  it  of  the  surrounding  circumstances, 
and  what  the  works  on  logic  call  its  accidents,  which  have 
no  bearing  on  the  issue  to  be  decided,  but  serve  only  to  em- 
barrass investigation.  Divested  of  all  such  matter,  and  of 
its  attendant  verbiage,  the  present  case,  we  believe,  is  only 
what  we  have  presented. 

Judgment  affirmed  with  costs. 
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IN  THE  MATTER  OP  THE  APPLICATION  OP  RUPUS 
S.  MERRILL  FOR  REISSUE  OP  PATENT  No.  28,762, 
GRANTED  JANUARY  19,  1860,  POR  IMPROVEMENT 
IN  LAMPS. 

I.  Where  a  claim  was  for  a  flange  around  and  in  a  plane  with  the  top  ot 

a  lamp-wick  tnbe,  and  a  prior  patent  described  a  like  flange  "  at  or 
near"  the  top  of  the  tnbe,  bat  showed  it  in  drawing  and  model  a  trifle 
below  the  top.  Held,  that  the  patent  anticipated  the  claim,  althongb 
the  purposes  or  effects  of  the  flanges  respectively  declared  by  the 
claimant  and  patentee  were  diiferent. 

II.  If  two  ioTentions  are  substantially  the  same  in  fact,  whatever  may  be 

claimed  by  either  party  in  effect,  in  contemplation  of  patent-law  they 
are  one. 

III.  It  is  not  pnrpose  or  results  that  are  the  subject  of  patent,  but  the  in* 
strumentality,  contrivance,  or  machinery  through  the  agency  of  which 
results  are  effected. 

STATEMENT  OF  THE  CASE. 

This  was  an  application  of  Eafus  S.  Merrill  for  re-issae  of 
patent  No.  28,762,  granted  January  19, 1860,  for  improvement 
in  lamps.  The  Commissioner  rejected  the  application  on  the 
ground  that  the  alleged  improvement  had  been  anticipated 
by  a  patent  granted  to  Hale  &  Chandler  March  1,  1859;. 
The  invention  is  described  in  the  opinion  of  the  court. 


A.  PolloJc  and  M,  Bailey  for  appellant. 

Marcus  8.  Hopkins  for  the  Commissioner  of  Patents : 

The  only  difference  between  the  two  devices,  if  there  be  a 
difiterence,  is  in  the  position  of  the  flanges  on  the  wick-tube 
as  shown  by  the  respective  drawings  and  models.  Merrill 
shows  his  flange  at  the  top  of  the  wick-tube,  and  Hale  & 
Ghandlernear  thetop — about  one-sixteenth  of  an  inch  below 
it — iu  their  model.  But  they  direct  in  their  patent  that  it  is 
to  be  put  ^^at  or  near  the  top."  Whether  or  not  the  effect 
would  be  materially  different  with  the  flange  one-sixteenth. 
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of  an  inch  from  the  top  instead  of  at  the  top  is,  perhaps, 
questionably,  and  I  have,  at  present,  no  means  of  determin- 
ing. But,  admitting  that  it  would  be  different,  the  question 
for  the  court  is  whether  the  words  "  at  or  near^ "  in  the  patent 
of  Hale  &  Chandler,  did  not  mean  at  the  top  as  well  as  near 
the  top  of  the  wick-tube.  Ko  argument  can  aid  the  court  in 
deciding  this.  Patents  are  to  be  construed  liberally.  Parker 
vs.  Stiles^  1  Fish.,  P.  R.  If  the  devices  le  held  to  be  practi 
cally  the  same  in  construction  and  position,  and  it  bethought 
that  Merrill  was  seeking  a  different  object  or  effect,  which 
Hale  &  Chandler  did  not  contemplate,  then  I  submit  this 
is  immaterial ;  that  Hale  &  Chandler  are  entitled  to  all  the 
benefits  of  the  operation  of  their  flange  in  the  position  they 
specified,  whether  they  understood  and  contemplated  them 
when  they  made  their  invention  or  not.  The  discoverer  of 
the  fact  that,  when  applied  ^^af"  the  top  of  the  tube,  as  their 
patent  specified,  instead  of  near  the  top,  the  flange  produced* 
a  better  effect,  was  not  an  inventor  of  a  new  device,  bat  the 
mere  dicoverer  of  a  function  of  an  existing  device.  Morton 
vs.  New  York  Eye  Infirmary^  2  Fish.,  320. 

The  case  resolves  itself  into  this  question :  When  one  man 
has  a  patent  for  employing  a  flange  ''at  or  near''  the  top  of 
a  lamp-wick  tube,  can  another  man  properly  be  granted  a 
patent  for  employing  a  like  flange  at  the  top  of  a  like  lamp- 
wick  tube  iu  the  same  manner,  to  be  used  in  the  same  way, 
because  he  sets  up  a  different  reason  for  doing  it,  or  a  differ- 
ent theory  of  its  effect  f  If  Hale  &  Chandler  should  come 
into  the  Office  now  with  a  re-issue  application,  and  claim  the 
flange  ''at  or  near"  the  top  of  the  tube,  such  a  claim,  accord- 
ing to  the  established  practice  of  the  Ofdce,  would  be  granted 
them,  (Commissioner's  Decisions  for  1870,  p.  170,)  because 
that  is  the  invention  actually  set  forth  by  them  in  their 
patent.  G^Reilly  vs.  Morse,  15  Howard ;  Battin  vs.  Ta§gartj 
17  Howard  '^^HtMsey  vs.  MeCormieky  1  Fish.,  509. 

Cabttbe,  Ch.  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  decision  of  the  Oonunissioner  of 
Patents  rejecting  an  i^^plicatioa  for  the  re-is&ue  of  patent 
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No.  28,762,  granted  to  liufas  S.  Merrill,  January  19, 1860, 
for  an  improvement  in  lamps. 

Ttie  invention  is  a  flanged  lamp- wick  tube. 

The  flange  is  placed  on  the  tube,  or  made  a  part  of  it,  and 
extends  around  its  mouth  in  the  plane  of  its  top.  Tbe  object 
of  employing  it  in  this  position,  as  stated  in  the  application, 
is  to  deflect  the  ascending  current  of  air  which  supports  corn- 
bastion,  and  cause  it  ^^  to  impinge  at  an  angle  upon  the  flame, 
to  produce  more  perfect  combustion."  The  appellant  claims, 
'Mn  flat- wick  lamp-burners,  of  otherwise  ordinary  or  suitable 
construction,  a  laterally  projecting  deflecting-flange,  adapted 
to  the  top  or  mouth  of  the  wick-tube,  and  constructed  sub- 
stantially as  described,  to  operate  in  the  manner  and  for 
the  purpose  set  forth.''  This  chiim  was  rejected  by  the 
Commissioner  upon  the  patent  of  Hale  &  Chandler,  No. 
23,085,  granted  March  1,  1859,  which  shows  a  like  flange 
placed  upon  a  flat  lamp-wick  tube,  as  the  patent  describes, 
^^atarnear  the  top  of  the  wick-tube,"  for  the  purpose  *'of 
equalizing  the  aerial  current  as  it  passes  upward  toward  the 
flame,"  and  making  'Hhe  flame  .more  even  and  uniform." 
The  model  and  drawing  of  this  patent  show  the  flange  a  trifle 
below  the  top  of  the  tube.  I^othing  is  said  in  either  of  the 
patents,  or  in  the  reissue  application  under  consideration, 
with  reference  to  the  width  of  the  flange  employed,  although 
it  is  obvious  that  its  effect  in  deflecting  the  ascending  cur- 
rent of  air  depends  about  as  much  upon  its  width  as  upon 
its  position. 

The  object  sought  by  both  patentees  in  the  use  of  the 
flange  was  to  obtain  a  better  light ;  but  their  explanations 
liow  and  why  the  flange  improved  the  flame  were  difierent. 
Hale  &  Chandler  said  it  equalized  the  ascending  air-cur- 
rent and  made  the  flame  more  uniform ;  while  Merrill  has 
another  hypothesis — in  fact,  two  others.  In  his  original 
patent  he  said : 

*•  This  my  improvement  relates  to  coal-oil  burners,  con- 
structed in  such  a  manner  as  to  impel  the  vapors  generated 
in  the  oil  reservoir,  and  issuing  therefrom,  to  mingle  with  a 
ourreiit  of  air,  and  to  impinge  upon  the  flame,  and  thus  supply 
it  V  ith  the  quantity  of  oxygen  requisite  to  consume  entirely 
the  hydrogen  and  carbon  of  the  oil  and  vapor  decomposed 
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by  heat,  and  thereby  avoid  the  production  of  smoke  and 
increase  the  brilliancy  of  the  light,  without,  however,  aug- 
menting the  consumption  of  oil." 

In  his  re-issue  application  he  says  the  ^^main  point"  is: 

"That  the  ascending  current  shall  be  deflected  away  from 
the  base  of  the  flame  and  caused  to  impinge  upon  the  flame 
at  a  point  higher  up.  The  flange  constitutes  a  shield  or 
barrier  which  surrounds  the  base  of  the  flame,  and  the  air 
must  pass  outwardly  around  this  obstacle  before  it  can  reacli 
the  flame,  and  is  consequently  compelled  to  strike  the  flame 
at  a  point  above  its  base." 

The  latter  explanation  is  probably  the  true  one,  and  it  no 
doubt  sets  out  the  most  important  function  of  the  flange^ 
But  there  is  nothing  in  either  of  the  patents  before  us  to 
show  that  this  was  originally  contemplated  or  understood 
by  either  of  the  patentees.  The  solution  of  the  issue  herein 
is  to  be  found  in  the  naked  statement  of  the  case.  The  im- 
provement of  Merrill,  sought  to  be  re-issued,  was  anticipated 
by  the  patent  granted  to  Hale  &  Chandler  March  1,  1859. 
The  speciflcation  of  Hale  &  Chandler,  enlightened  by  their 
model,  makes  their  earlier  invention  identical  with  the  sub- 
sequent invention  of  Merrill.  It  is  true  that  each  declares 
a  diflerent  purpose  in  the  result  of  their  respective  inventions. 
And  perhaps  if  the  claim  of  diflerent  and  distinguished 
results  was  to  control  the  subject,  the  applicant  might  be 
entitled  to  a  re-issue. 

It  is  not  purpose  or  results  that  are  the  subject  of  patent^ 
but  the  instrumentality,  contrivance,  or  machinery  through 
the  agency  of  which  results  are  efiected. 

It  is  an  axiom  in  mechanics  and  mathematics,  and  a  self- 
evident  truth  of  universal  application,  that  the  same  causes 
produce  the  same  results.  If,  therefore,  the  two  inventions 
are  substantially  the  same  in  fact,  whatever  may  be  claimed 
by  either  party  in  effect,  in  contemplation  of  pateut-law 
they  are  one  as  a  necessary  and  legal  consequence. 

The  subsequent  invention  of  Merrill  must  yield  to  the 
prior  patent  of  Hale  &  Chandler. 

It  is  the  judgment  of  the  court  that  the  decision  of  the 
Commissioner  is  right,  and  it  is  therefore  afllrined. 
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GEORGE  HILL,JR.,vs.  EDWAED  SHOEMAKER  AKD 
THE  FARMERS  AND  MECHANICS'  NATIONAL 
BANK  OF  GEORGETOWN. 

In  Equity.— No.  32 U. 

I.  The  sale  of  real  estate  nnder  a  deed  of  trust  as  a  whole,  when  it  is 

capable  of  being  divided,  and  when  serious  injury  has  been  occasioned 
by  that  way  of  selling,  furnishes  just  ground  for  relief  in  a  court  ot 
equity. 

II.  If  the  property  has  been  consolidated  and  iroprored  into  a  paper-mill 

(after  the  deed  was  made)  with  fixed  machinery  and  water-power  to 
operate  the  same,  the  sale  will  be  set  aside  if  it  is  made  without  refer- 
ence to  this  altered  condition  of  the  property. 

STATEMENT   OP  THE   CASE. 

The  bill  is  filed  in  this  case  to  set  aside  a  sale  of  lands  un- 
der a  deed  of  trust,  for  the  reason  that  separate  lots  were' sold 
in  mass,  and  without  respect  to  certain  improvements  and 
water-privileges,  in  consequence  of  which  the  premises  sold 
for  a  grossly  inadequate  price. 

The  lots  are  in  the  city  of  Georgetown,  two  of  them  fronting 
23  feet  each  on  Water  street,  with  a  depth  of  61  feet ;  the 
third,  which  adjoins  the  two  preceding  ones,  fronts  19y*^  on 
Potomac  street  and  has  a  depth  of  71  feet ;  and  the  next,  which 
adjoins  the  last  one  on  the  north,  fronts  71  feet  on  Potomac 
street  with  a  depth  of  71  feet.  The  complainant  alleges  that 
he  conveyed  said  parcels  of  land  on  or  about  the  15th  day  of 
Jannary,  1864,  in  distinct  parcels  to  the  defendant  Edward 
Shoemaker,  upon  certain  trusts  to  secure  the  payment  of  three 
promissory  notes,  each  for  the  sum  of  $2,2 10,33 J,  payable  re- 
spectively in  one,  two  and  three  years  after  date,  which  notes 
were  payable  to  the  order  of  Judsou  Mitchell  and  other  trus- 
tees of  the  late  Farmers  and  Mechanics'  Bank. 

That  the  object  of  the  complainant,  as  both  defendants  well 
knew,  in  making  such  purchase,  was  to  establish  upon  the 
lots  a  paper-manufactory  ;  tbat  at  the  time  of  said  purchase 
there  was  no  water-power  annexed  to  or  belonging  to  said 
property ;  that  after  his  said  purchase  thereof,  the  plaintiff, 
20  DC 
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after  much  trouble  and  negotiation  and  the  payment  of  a 
bonus  of  $1,000  in  cash,  obtained  from  the  Chesapeake  and 
Ohio  Canal  Company  a  grant  of  the  privilege  and  right  to  200 
cubic  inches  of  water  for  the  purpose  of  propelling  machinery 
upon  the  property  so  purchased,  at  and  for  the  yearly  rent  of 
$500  for  the  use  of  said  water ;  and  after  several  years  occu- 
pied in  litigation,  and  the  expenditure  of  large  sums  of  money, 
the  complainant  succeeded  in  obtaining  the  right  and  privi- 
lege of  the  use  of  217  inches  of  water  from  said  company  upon 
said  property,  but  upon  the  payment  of  a  bonus  of  $1,045  in 
cash  and  the  yearly  rent  of  $2.50  per  inch  of  said  water,  mak- 
ing the  total  water-power  available  upon  said  property  417 
cubic  inches,  at  the  annual  rental  of  $1,042.50  ;  that  to 
make  said  water  available  upon  said  property  the  plaintiff 
was  obliged  to  expend  large  sums  of  money  to  effect  the 
proper  conduct  of  the  water  to  the  said  property,  by  means  of 
the  fore-bay  and  head-race,  and  also  from  the  said  property, 
after  the  power  of  said  water  had  been  availed  of,  to  the  Po- 
tomac Eiver  by  what  is  called  generally  the  "tail-race" — the 
length  of  eaq)i  race  being  about  three  hundred  feet;  that 
upon  this  work,  as  well  as  arranging  the  property  for  the  par- 
pose  of  a  paper-mill,  the  plaintiff  expended  large  sums  of 
money,  at  least  to  the  amount  of  thirty  thousand  dollars. 

That  said  defendant  bank,  who  had  become  owners  of  said 
notes,  and  claiming  that  the  same  were  overdue  and  unpaid, 
caused  the  said  defendant  Edward  Shoemaker  to  advertise 
said  property  for  sale  under  the  said  deed  of  trust  aforesaid. 
Said  advertisement  does  not  describe  the  property  to  be  sold  in 
the/oifr  separate  and  distinct  parcels  as  described  in  said  deed, 
but  publishes  and  announces  the  same  as  one,  and  the  pub« 
lie  are  advised  by  such  advertisement  that  the  %ohoU  proper!  j 
would  be  sold  together,  greatly  to  the  disadvantage  of  plaint- 
iff. That  the  plaintiff  requested  the  bank  and  said  Shoema- 
ker to  sell  the  property  in  parcels,  which  they  refused  to  do, 
and  that  the  bank  became  the  purchaser  for  $7,000.  The  said 
complainant,  in  the  notice  requesting  the  property  to  be  sold 
in  parcels,  states  his  object  as  follows : 

"  My  object  is  to  have  the  two  southern  parcels  with  the 
buildings  to  sell  as  well  as  possible  ;  and  my  belief  is  these 
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alone  will  sell  for  much  more  than  sufficient  to  pay  the  debt, 
expenses,  &o.,  becaase  1  am  the  owner  of  the  water-power, 
{amounting  to  200  horse-power,)  which  is  not  covered  or 
embraced  in  the  deed  of  trast,  and  I  propose  to  distribute 
this  power,  allowing  66  horse-power  to  each  of  the  southern 
parcels,  which  will  enhance  greatly  the  value  of  these  parcels. 

"  The  wheel-pit  with  two  wheels  is  located  upon  the  cen- 
tral (19  5-12  feet)  parcel  above  mentioned,  and  I  expect  to 
retain  this  so  as  to  furnish  the  water-power  above  mentioned 
to  whoever  may  become  the  purchaser." 

The  bank  and  Edward  Shoemaker  answer,  stating  the 
amount  due,  the  varions  attempts  at  settlement,  the  sale  of 
the  premises  together,  and  the  request  of  the  plaintiff  to  sell 
them  in  separate  parcels.  The  following  is  extracted  from 
Shoemaker's  answer : 

^^  7.  I  charge  and  allege  that  I  did  exercise  a  sound  and 
reasonable  discretion  in  the  manner  of  the  sale  of  said  real 
estate,  and  for  the  following  considerations:  I  was  advised 
and  did  believe  and  do  allege  that  the  machinery  was  not 
included  in,  and  could  not  be  sold  by  me  under  said  deed  of 
trust;  that  I  could  not,  either  under  said  deed  of  trust  or  as 
the  agent  of  said  plaintiff,  sell  the  said  water-privileges,  and 
that  any  representations  as  to  the  distribution  of  said  water- 
power  made  to  encourage  the  purchase  of  separate  parcels 
would  have  been  false  and  fraudulent ;  that  the  debt  due 
and  to  be  collected  under  said  deed  of  trust,  and  the  expenses 
of  sale  and  other  charges,  amoanted  to  about  the  sum  of 
seven  thousand  ($7,000)  dollars;  that  the  premises  were 
originally  sold,  in  the  year  1863,  to  said  plaintiff  for  the  sum 
of  eight  thousand  one  hundred  and  thirty-one  ($8,131)  dollars ; 
that  the  same  had  been  re-arranged  and  made  suitable  for 
the  purposes  of  a  paper-mill,  and  were  thereby  unfitted  for 
other  purposes,  and  could  only  be  applied  to  other  uses  at 
great  expense,  and  that  the  baildings,  being  very  old,  had 
much  depreciated  in  value  since  the  purchase  by  said  plaint- 
iff, and  that  the  subject  to  be  sold  by  me  was  barely  suffi- 
cient in  value  to  realize,  in  a  sale  thereof,  the  amount  of  the 
principal  debt  and  interest  due  and  the  cost  and  charges  of 
the  sale;  and  I  do  allege  that  the  amount  for  which  the  prem- 
ises were  sold  to  the  said  cestui  qnstrmtj  to  wit,  the  sum  of 
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seven  thousand  ($7,000)  dollars,  is  more  than  they  are  rea- 
sonably worth,  after  the  damage  caused  by  the  removal  of 
the  machinery  and  water-power  therefrom." 

The  complainant's  witnesses  testify  that  the  property  in 
question  is  susceptible  of  division,  and  that  each  parcel 
would  have  a  specific  value,  and  that  for  manufacturing  par- 
poses,  with  the  right  of  using  the  water-power,  the  premises 
are  worth  from  $40,000  to  $80,000 ;  and  independently  of  the 
water-power  they  would  be  worth  from  $4,000  to  $6,000. 
The  plaintiff  estimates  the  expense  he  incurred  in  getting 
the  water-power  and  machinery  into  the  building  at  $30,000. 

TT.  B,  Bavidge  and  Fred,  W.  Jones  for  plaintiff: 

I.  Deed  of  trust  is  in  substance  a  mortgage,  with  specific 
provisions  for  foreclosing  or  barring  the  equity  of  redemption. 
Woodruff  vs.  Rohb^  19  Ohio  K.,  212,  in  which  case  the  sub- 
ject is  treated  very  fully. 

II.  Trustee  is  bound  to  act  in  good  faith,  and  take  care 
of  and  look  to  the  interest  of  both  parties  in  the  execution 
of  the  power,  "  Trustees  should  consider  themselves  impar- 
tial agents  for  both  parties,  and  act  in  all  sales  for  the  inter- 
est of  the  debtor  as  well  as  the  creditor."  If  a  discretion  is 
left  with  him,  he  must  exercise  it  in  a  reasonable  manner; 
otherwise  the  sale  will  be  set  aside,  or  he  be  personally  re- 
sponsible. Richardson  vs.  Holmes^  18  Howard,  147 ;  Johnson 
vs.  Eason^  3  Iredell  Eq.,  336. 

He  should  not  permit  the  creditor  to  force  the  sale  at  an 
inadequate  price  in  the  absence  of  other  bidders,  and  should 
postpone  the  sale,  if  necessary,  to  obtain  a  fair  price.  Johnson 
vs,  Uason,  3  Iredell  Eq.,  336 ;  Quarles  vs.  Ldcy^  4  Munf.,  251 ; 
Rossett  vs.  Fisher^  11  Gratt.,  492 ;  Lane  vs.  Tidball,  1  Gilmer, 
132 ;  11  Lehigh,  556 ;  Singleton  vs.  Seott^  11  Iowa,  589,  597 ; 
Jenlcs  vs.  Alexander^  11  Paige,  619 ;  Outwater  vs.  Barry^  2 
Halst.  Oh.,  63 ;  Richardson  vs.  Holmes^  18  How.,  143. 

Kot  only  must  he  act  in  good  faith,  but  he  must  use  every 
requisite  degree  of  diligence  to  bring  the  property  to  sale 
under  the  best  possible  circumstances.  Mathie  vs.  Edwards^ 
2  Ooll.,  465,  where  the  vice-chancellor  says:  ** Mortgagee 
cannot  exercise  power  of  sale  in  manner  merely  arbitrary,  but 
is  bound  to  exercise  some  discretion,    •        ♦        •    and  act 
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with  a  view  to  obtain  as  large  a  price  as  may  fairly  and 
reasonably,  with  dae  diligence  and  attention,  be  obtained 
nnder  the  circumstances." 

The  mortgagee  becomes  the  trustee  of  the  debtor,  and  is 
bound  to  act  bona  fide  and  to  adopt  all  reasonable  modes  of 
proceeding  in  order  to  render  the  sale  the  most  bensfidal  to 
the  debtor.  Ch.  J.  Shaw  in  3  Metcalf,  311.  (See  Hobson  vs. 
Bdl^  2  Beav.,  17 ;  Goldsmith  vs.  Osborne^  1  Edw.'Ch.,  661.) 

For  power  of  equity  to  control  discretion,  see  36  Miss.,  495 ; 
Prewett  vs.  Landj  11  Gratt.,  348;  and  Hill  on  Trustees, 
715,  725. 

III.  Sales  "  should  be  watched  by  the  courts  with  a  jealous 
eye,  and  should  not  be  sustained  unless  conducted  with  all 
fairness  and  integrity."    Gaton,  J.,  in  15  Illinois,  507. 

Upon  the  slightest  proof  of  fraud  or  unfair  conduct,  they 
will  be  instantly  set  aside.  Longworth  vs.  Butler,  3  Gilm., 
32,  44 ;  Gh.  J.  Taney  in  Bronson  vs.  Kinsiey  1  Howard,  321 ; 
Vide  also  11  Barb.,  191;  10  Iowa,  408. 

Charles  M,  Matthews  for  defendant  Shoemaker: 

I.  The  real  estate  when  purchased  by  appellant  was  treated 
and  considered  by  him  and  settled  for  as  one  piece  of  prop- 
erty; and  its  separate  character  was  not  contemplated  in 
the  power  of  sale  contained  in  the  deed  of  trust. 

II.  No  damage  by  reason  of  excessive  advertisement. 
The  deed  of  trust  required  advertisement  in  one  newspaper, 
which  might  have  been  made  daily ;  advertisement  was  made 
on  alternate  days  in  two  dail3'  papers  and  twice  in  a  weekly 
paper  published  in  Georgetown,  the  place  of  location  of 
property  to  be  sold. 

III.  The  consideration  of  the  request  that  the  real  estate 
be  sold  in  parcels  was  that  appellant  would  distribute  the 
water-power  owned  by  him  to  the  different  parcels  sold. 

Under  the  leases  and  agreements  with  the  Ghesapeake  and 
Ohio  Ganal  Gompany  appellant  could  not  thus  apportion  or 
distribute  his  water-privileges,  nor  is  he  rightfully  possessed 
of  the  water-power  claimed  by  him  in  this  request. 

IV.  A  sale  made  by  trustee  and  accompanied  with  repre- 


310  Supreme  Court,  D.  O.  fJan.T.y 


• 


Hill  vs.  Shoenaker  et  al. 


sentations  in  regard  to  water-power  woald  have  been  false 
and  deceptive. 

V.  Neither  machinery  nor  water-power  being  incladed 
in  the  deed  of  trust,  three  very  old  houses,  built  early  in  this 
century,  defaced  by  use  as  a  paper-mill,  specially  prepared 
for  its  machinery  and  to  be  damaged  by  its  removal,  and 
which  sold  in  1863  for  $8,151,  before  the  machinery  or 
water-power  were  introduced,  were  bought  at  sale  made  by 
appellee.  Shoemaker,  for  $7,000.  This  was  a  reasonable  and 
fair  price  for  the  property. 

Cartter,  C.  J.,  delivered  the  opinion  of  the  court,  to  the 
effect  following: 

In  this  case  the  court  have  unanimously  come  to  the  con- 
clusion that  the  sale  should  be  set  aside.  The  reason  stated 
in  the  bill  for  setting  aside  the  sale  is,  that  it  took  place  un- 
der a  deed  of  trust,  and  that  the  property,  which  consisted  of 
four  lots  of  ground,  was  sold  collectively  when  it  should  have 
been  sold  in  parcels.  The  sale  of  trust-property  as  a  whole 
when  it  is  capable  of  being  divided,  and  when  serious  damage 
has  been  occasioned  by  selling  in  that  manner,  furnishes  jast 
ground  in  a  court  of  equity  for  relief.  But  this  does  not  con- 
stitute the  gross  error  of  the  sale  in  this  case.  At  the  time 
the  deed  of  trust  was  executed,  the  buildings  upon  the  premises 
consisted  of  two  brick  warehouses  and  a  dwelling-house. 
The  complainant  placed  in  these  structures  at  great  expense 
all  the  machinery  necessary  to  a  paper-mill,  and  procured 
from  the  Chesapeake  and  Ohio  Canal  Company  a  water-power, 
which  he  conveyed  under  ground  some  three  or  four  hun- 
dred feet  to  the  mill-property.,  for  the  purpose  of  operating 
the  machinery,  and  also  incurred  heavy  expense  for  an  un-^ 
derground  tail-race  to  conduct  the  water  away.  He  estimates 
that  he  has  expended  thirty  thousand  dollars  on  these  ob- 
jects. The  property  thus  improved  and  consolidated  was, 
according  to  the  uncontradicted  testimony,  worth  from  $40,000 
to  $80,000.  The  great  mischief  done  by  the  sale,  as  we  think, 
was,  not  in  selling  the  lots  together,  but  in  selling  them  with- 
out reference  to  the  fixed  machinery  and  water-power  con- 
nected therewith.    The  result  is  that  for  $7,000  this  valuable 
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mill-property  has  been  destroyed.  The  machinery  and  water- 
power  of  the  mill  have  been  rendered  worthless.  We  are 
governed  in  onr  conclnsion  in  setting  aside  this  sale  by  the 
fact  that  both  parties  had  a  right  to  permanent  improvements 
npon  the  premises,  so  far  as  the  same  were  inalienably  fixed 
thereto,  and  that  there  was  no  exclusive  right  of  either  to 
separate  or  divide  them. 

Under  the  prayer  for  general  relief,  we  think  the  sale  ought 
to  be  set  aside,  so  that  the  property,  without  destroying  any 
constituent  part  of  it,  may  be  brought  into  market  and  sold 
for  what  it  is  worth.  We  therefore  set  it  aside,  and  leave 
both  parties  at  liberty  to  apply  to  the  special  term  to  have 
their  rights  in  the  property  correctly  adjusted. 
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OFFUTT  &  CO.  ET  AL.  vs.  K^G  ET  AL. 

In  Equity.— No.  1035. 

I.  The  creditors  of  a  deceased  person  may  come  into  a  oonrt  of  equity 

and  ask  to  reach  the  property  belonging  to  his  estate  and  apply  it 
to  the  satisfaction  of  their  claims,  without  having  previously  estab- 
lished the  amount  of  their  debts  by  judgments  at  law.  The  adminis- 
tration of  the  assets  of  a  deceased  person  is  a  well-established  rule 
in  equity  jurisdiction. 

II.  A  deed  of  trust  executed  for  the  benefit  of  the  grantor's  wife  and 

children,  in  consideration  of  love  and  aftection,  is  not  void  on  its  fiaoe 
as  to  creditors  by  reason  of  a  provision  therein  by  which  the  graotor 
reserves  to  himself  the  right  to  sell  and  dispose  of  the  trust-property 
as  he  shall  deem  most  for  the  advantage  of  his  said  wife  and  chil- 
dren, and  where  the  property,  however  varied,  is  to  be  in  the  name 
of  the  trustee  for  the  benefit  and  use  of  the  beneficiaries  during  such 
grantor's  natural  life,  and  at  his  death  is  to  be  equally  divided  among 
them. 

III.  A  voluntary  conveyance  is  void  as  to  existing  creditors,  but  not  as 
to  subsequent  creditors,  unless  there  is  intentional  fraud  oonieni' 
plated  by  the  grantor  in  the  creation  of  future  debts. 

lY.  Where  a  person  is  indebted  in  a  small  amount  and  is  doing  a  pros- 
perous business  and  is  not  embarrassed  in  his  circumstances,  he  may 
make  a  conveyance  in  favor  of  a  wife  and  children,  and  it  cannot  be 
impeached  for  a  want  of  consideration.  Natural  love  and  affection  is 
a  good  and  valid  consideration  in  a  deed  from  a  parent  to  a  child. 

V.  A  creditor  may  apply  payments  to  any  of  the  debts  due  him,  in  his  dis- 
cretioD,  where  the  debtor  has  failed  to  give  any  direction ;  and  when 
he  makes  it,  he  cannot  afterward  change  the  application.  Equity, 
however,  will  not  permit  an  appropriation  to  be  made  by  tbecreditois 
for  the  mere  purpose  of  showing  an  apparent  indebtedness  at  the 
date  of  a  trust-deed,  in  order  to  raise  a  presumption  that  it  was 
fraudulently  executed  by  the  debtor. 

YI.  Where  testimony  has  been  taken  upon  a  matter  not  in  the  pleadings, 
and  where  there  is  no  stipulation  in  regard  to  such  matter,  no  decree 
should  be  made,  but  the  parties  should  be  left  to  pursue  other  reme- 
dies. 

STATE3IENT  OF  THE  CASE. 

The  original  bill  in  this  cause  was  filed  by  the  creditors  of 
Elijah  Shelton,  deceased,  in  1855,  praying  that  a  certain  deed 
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of  trust  executed  by  said  Elijah  Sbelton,  May  12,  1852,  con- 
veying the  property  therein  described  to  William  A.  King, 
in  trust  for  his  wife  and  children,  should  hh  declared  void 
upon  the  ground  of  fraud  against  creditors.  Pending  the 
proceedings,  Thomas  Knowles  took  possession  of  the  property 
in  dispute,  at  the  instance  of  the  creditors,  receiving  the  rents 
and  profits,  to  be  held  by  him  to  abide  the  event  of  the  suit. 
The  case  was  referred  to  an  auditor,  who  duly  made  his 
report,  which  was  filed  of  record. 

On  the  25th  day  of  May,  1870,  the  cause  was  heard  in  the 
equity  court,  before  Justice  Wylie,  and  the  court  declared  the 
deed  of  trust  void  on  its  face  as  a  matter  of  law  on  account 
of  a  power  therein  reserved  by  the  grantor  to  direct  the  sale 
of  the  property  therein  mentioned,  and  the  investment  of  the 
proceeds  for  the  benefit  of  his  wife  and  children.  From  this 
decision  an  appeal  was  taken  to  the  court  in  general  term. 

The  trusts  declared  iu  the  trust-deed  concerning  the  prop- 
erty are,  in  part,  as  follows : 

*'  In  trust  for  the  said  Elizabeth  Shelton,  (the  wife  of  the 
said  Elijah  Shelton,)  Martha  Ann  Shelton,  Mary  Jane  John- 
son, James  Henry  Shelton,  Mildred  Shelton,  Sarah  Elizabeth 
Shelton,  Utah  Shelton,  and  Charles  Edgar  Shelton,  children 
of  the  said  Elijah  Shelton  as  aforesaid,  and  their  heirs 
arid  assigns  forever,  subject,  nevertheless,  to  the  powers  of 
sale  and  the  exercise  of  the  same  hereinafter  contained, 
reserved,  aud  authorized ;  and  upon  further  trust  that  when- 
ever the  said  Elijah  Shelton  shall  or  may  deem  it  for  the 
benefit  aud  advantage  of  the  said  beneficiaries  or  any  of 
them  to  have  the  said  hereditaments  and  furniture  or  any  of 
them  or  any  part  thereof  sold,  it  shall  and  may  be  lawful  to 
and  for  the  said  Elijah  Shelton,  of  his  own  mere  authority 
aud  without  the  consent  or  concurrence  of  his  said  wife  and 
children,  orof  thesaid  Wm.  Albert  King,  his  heirs  and  assigns, 
absolutely  to  sell  and  dispose  of  the  same  hereditaments  and 
furniture  hereby  conveyed,  every  or  any  part  thereof,  either 
together  or  in  parcels,  and  either  at  public  sale  or  by  private 
contract,  and  to  any  person  or  persons  whomsoever,  and  at 
such  price  or  prices,  and  either  for  cash  or  upon  credit,  as  to 
him  shall  seem  best  and  most  for  the  advantange  of  his  said 
wife  and  children }  and  upon  all  or  any  such  sale  or  sales  it 
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shall  and  may  be  lawful  to  and  for  the  said  W.  Albert  King, 
his  heirs  and  assigns,  and  it  is  hereby  expressly  made  his  and 
their  duty,  upon  the  sole  request  and  by  the  mere  direction  of 
the  said  Elijah  Shelton,  to  be  testified  by  some  writing  or  deed 
under  his  hand  and  seal,  and  upon  full  payment  of  the  pur- 
chase-money or  purchase-moneys,  to  convey  the  said  heredit- 
aments and  premises  which  shall  or  may  be  sold  unto  such 
person  or  persons  as  the  said  Elijah  Shelton  shall  or  may  des* 
ignate  and  declare  to  be  or  to  have  become  the  purchaser  or 
purchasers  thereof  as  aforesaid,  his,  her,  or  their  heirs  or 
assigns  forever,  freed  and  absolutely  discharged  of  and  from 
the  limitation  and  trust  hereinbefore  contained  and  created 
to  and  in  favor  of  the  said  (wife  and  children,)  and  as  fully, 
freely,  and  absolutely  discharged  therefrom  as  if  the  same 
had  never  been  created  and  limited  and  not  inserted  in  these 
presents.'' 

The  other  facts  necessary  to  an  understanding  of  the  case 
are  mentioned  in  the  opinion  of  the  court. 

Jones  <6  Ashford  and  W.  D.  Cassin  for  complainants. 

B.  H.  Webb  contra. 

Mr.  Justice  MaoArthur  delivered  the  opinion  of  the 
court : 

The  complainants  filed  their  bill  on  the  2d  of  September^ 
1854,  against  the  administrator  and  heirs  at  law  of  Elijah  Shel- 
ton, deceased,  alleging  that  they  were  creditors  of  the  said  Shel- 
ton, that  the  personal  estate  was  not  sufficient  to  pay  their 
debts,  and  they  therefore  ask  that  the  real  estate  be  aoid, 
and  their  claims  paid  out  of  the  proceeds.  I  state  the  scope 
of  the  bill  in  this  general  manner  in  the  outset,  in  order  to 
meet  an  objection  taken  to  the  jurisdiction  of  the  courts 
which  it  will  be  proper  to  dispose  of  before  considering  the 
other  questions  involved. 

The  point  was  made  in  argument  that  the  creditors  of  a 
deceased  person  could  not  come  into  a  court  of  equity  and 
ask  for  the  administration  of  the  assets  belonging  to  his 
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estate  until  they  had  established  the  amoant  of  their  claim 
by  a  jadgment  at  law.  This  principle  is  undoubtedly  correct 
when  applied  to  an  ordinary  creditor's  bill,  where  the  judg- 
ment-debtor is  alive  and  can  be  made  a  party,  and  where  he 
has  concealed  his  property,  or  has  equitable  interest  that 
cannot  be  reached  at  law.  The  object  of  such  a  bill  is  to 
discover  his  property  and  apply  it  to  the  satisfaction  of  an 
execution.  In  such  case  the  remedy  at  law  must  be  ex- 
hausted before  you  can  pursue  the  remedy  in  a  court  of 
equity.  This  principle  does  not,  however,  apply  here ;  for  the 
administration  of  the  assets  of  a  deceased  person  is  a  well- 
established  rule  in  equity.  Mr.  Story  explains  the  doctrine 
fully,  and  traces  the  jurisdiction  to  the  power  and  duty  of 
the  court  to  enforce  the  execution  of  trusts.  It  is  held  that 
the  estate  of  a  deceased  person  ought  to  be  applied  to  the 
payment  of  his  debts  and  legacies,  and  that  the  estate  is  sub- 
jected to  this  trust  in  the  hands  of  any  person  who  may  be 
entitled  to  its  possession,  or  who  may  have  obtained  it  with 
notice  of  the  trust.  The  jurisdiction  is  therefore  properly 
cognizable  in  equity.  1  Story,  Eq.  P.,  sees.  530  to  547,  and 
foot-notes.  One  of  the  members  of  the  court  intimated  some 
difficulty  on  this  point  at  the  hearing,  but  he  now  concurs  in 
the  views  expressed,  making  the  opinions  of  the  court  unan- 
imous in  sustaining  the  jurisdiction. 

This  brings  us  to  a  consideration  of  the  merits. 

It  appears  that  Elijah  Shelton  during  his  life-time  owned 
the  north  ^  and  the  south  i  of  lot  23,  in  Beatty  and  Haw- 
kins's addition  to  Qeorgetown.  He  had  his  homestead  on 
the  south  ij  and  resided  there  with  his  family.  On  the  12th 
day  of  May,  1872,  he  cx)nveyed  the  said  south  ^,  together 
with  all  his  household  furniture,  to  the  defendant  King,  upon 
certain  trusts,  for  the  benefit  of  his  wife  and  children.  The^ 
real  consideration  named  in  the  deed  was,  natural  love  and 
affection.  The  bill  alleges  that  at  the  time  of  executing  thia 
deed  Shelton  was  indebted  to  the  complainants,  Offntt  &  Co., 
and  that  the  deed  was  wholly  voluntary,  and  was  made  for 
the  purpose  of  putting  the  property  out  of  the  reach  of  said 
complainants,  Offutt  &  Co.,  and  of  such  other  persons  as  he 
might  thereafter  become  indebted  to,  and  for  these  reasons,, 
it  is  averred,  the  conveyance  is  null  and  void.    The  bill 
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further  alleges  that  the  grantor  has  made  reservations  in  the 
conveyance  which  are  inconsistent  with  any  valid  title  in 
the  trustee,  and  that  it  is  therefore  void  on  its  face.  We  will 
i^onsider  this  last  point  first. 

The  provisions  in  the  deed  of  trust  that  are  claimed  to 
render  it  invalid  are,  that  the  grantor  reserves  to  himself  the 
absolute  right  to  sell  and  dispose  of  the  trust-property  in 
any  manner  that  shall  seem  to  him  most  for  the  advantage 
of  his  wife  and  children,  and  that  the  trustee  shall  execute 
deeds  to  the  purchaser  and  invest  the  purchase-moneys  again, 
as  he  shall  be  directed  by  the  said  8belton ;  but  the  property, 
however  varied,  shall  be  in  the  name  of  the  trustee,  for  the 
benefit  and  use  of  the  beneficiaries  during  the  natural  life  of 
the  grantor,  and  at  his  death  the  trust-funds  are  to  be  equally 
divided  among  his  said  wife  and  children.  The  ground  for 
asking  that  the  conveyance  be  declared  void  is  this  power 
reserved  by  the  grantor  as  to  the  sale  and  investment  of  the 
trust-estate.  It  is  a  sufiicient  answer  to  this  objection  that 
the  trust  pervades  the  entire  deed  and  attaches  to  the  prop- 
erty, however  changed.  We  cannot  see  how  this  reservation 
can  Invalidate  a  deed  of  trust.  A  man  may  convey  his  prop- 
erty upon  any  trusts  that  are  not  prohibited  by  law ;  and 
surely  there  is  nothing  unlawful  in  the  mere  fact  that  he  retains 
a  controlling  voice  in  the  variation  of  the  trust-estate  for  the 
benefit  of  minor  children.  If  he  had  provided  that  upon  the 
children  coming  of  age  the  property  should  revert,  or  if  he 
had  settled  the  estate  in  trust  for  the  joint  benefit  of  himaelf 
and  family  during  his  life,  and  directed  it  then  to  be  divided 
equally  among  his  heirs,  no  one,  I  think,  would  contend  that 
these  limitations  would  defeat  the  deed.  We  read  in  the 
books  that  a  man  may  covenant  to  stand  seized  of  his  own 
property  in  trust  for  the  benefit  of  others,  thus  making  him- 
self his  own  trustee ;  and  it  is  quite  common  in  marriage - 
settlements  for  one  of  the  parties  to  convey  property  in  trust 
for  the  use  of  both,  and  in  case  of  the  death  of  the  other  p;ir- 
ty  first,  without  issue,  that  the  estate  should  revert  to  the 
grantor.  It  seems  to  us  that  a  power  to  direct  the  variation 
of  the  property  would  not  be  so  important  a  reservation  as 
those  just  stated,  especially  when  the  property,  into  what- 
ever form  it  might  be  con  verted,  was  to  be  subject  to  precisely 


1874.]  Supreme  Court,  D.  C.  317 


Ofhilt  et  111.  vs.  King  et  al. 


the  same  trusts  as  those  in  the  original  declaration.  We 
cannot  discover  any  legal  turpitude  on  the  face  of  the  instru* 
ment,  and  must  therefore  hold  that  it  created  a  valid  trust, 
unless  defeated  by  actual  and  intentional  fraud. 

This  brings  us  to  the  statement  in  the  bill  that  the  deed  of 
trust  was  executed  with  intent  not  only  to  defeat^existiDg 
•  creditors,  bat  also  in  contemplation  of  creating  future  debts. 
The  statute  of  13  Elizabeth,  which  is  in  force  in  this  District^ 
declares  all  conveyances  void  which  are  made  with  intent 
to  defraud  creditors,  but  by  a  proviso  in  the  act  itself  it  does 
not  extend  to  hoixa-fide  deeds  made  upon  good  consideration. 

The  decisions  are  very  numerous  which  hold  that  mere 
voluntary  conveyances  are  within  the  statute,  and  therefore 
void  as  to  existing  creditors,  on  the  ground  that  a  man  must 
be  just  before  he  is  generous,  and  the  gift  of  his  property 
to  a  stranger  is  held  to  be  a  fraud  both  upon  the  statute  ^and 
the  persons  to  whom  he  is  indebted.  A  distinction  is,  how- 
ever, made  between  existing  and  subsequent  creditors;  for 
as  against  the  latter  the  conveyance  is  not  void  unless  there 
is  intentional  fraud  contemplated  by  the  grantor  in  the  crea- 
tion of  future  debts.  Chapin  vs.  Pease,  10  Conn.,  69 ;  Ounn 
vs.  Butler,  18  Pick.,  248 ;  Reed  vs.  Livingston,  3  Johus.  Ch.  E., 
481;  1  Am.  Leading  Oases,  52,  53;  Sexton  vs.  Wheaton, 
8  Wheaton,  229,  252. 

Another  well-recognized  exception  to  the  rule  is  that  where 
a  person  is  indebted  in  a  small  amount,  and  is  doing  a  pros- 
perous business,  and  is  not  embarrassed  in  his  circumstances, 
he  may  make  a  voluntary  conveyance  in  favor  of  a  wife  and 
children,  and  it  cannot  be  impeached  for  want  of  considera- 
tion. This  point  has  been  expressly  decided  in  the  Supreme 
Court  of  the  United  States  in  the  celebrated  cases  of  Sexton 
vs.  Wheaton  and  Wife,  8  Wheaton,  229-251,  and  Hindis  Lessee 
vs.  Longworth,  11  Wheaton,  199.  The  first  of  these  cases 
was  brought  by  a  subsequent  creditor  to  have  a  conveyance 
declared  void,  and  the  other  was  brought  by  persons  whose 
judgments  were  founded  upon  debts  contracted  prior  to  the 
alleged  fraudulent  conveyance,  and  the  court,  in  view  of  the 
proofs,  sustained  the  deeds  in  both  cases,  on  the  ground  that 
natural  love  and  affection  is  a  good  and  valid  consideration 
in  a  deed  from  a  parent  to  a  child. 
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To  the  same  effect  are  ScdmanvB,  Bennett^  1  Conn.,  525,  558: 
Verplank  vs.  Sterry^  12  Johns.,  536 ;  1  Story  Bq.  PL,  sec  355, 
and  foot-note. 

So  far,  therefore,  as  we  are  concerned,  the  doctrine  of  oar 
own  Supreme  Court,  even  if  it  were  not  sustained  by  decisioos 
elsewhere,  would  be  conclusive  upon  us.  Indeed,  we  donbt 
if  a  case  can  be  found  in  which  a  court  of  equity  has  held 
«uch  a  deed  void,  in  favor  of  creditors,  unless  actual  fraud  is 
I  proven.    Each  individual  case  must  depend  on  its  own  cir- 

»  cumstances  and  the  nature  of  the  transaction. 


I  In  applying  these  principles  to  the  case  under  consideration, 


) 


^  it  is  quite  clear  that  no  fruduleut  intent  is  proven  as  to  those 

^  complainants  who  became  subsequent  creditors.    The  deed 

^  was  recorded  the  day  after  its  date,  and  no  secret  trusts  are 

I  shown.    The  record  constructively  was  an  open  and  notorions 

L  notice  to  those  who  dealt  with  the  grantor  that  they  were 

i  not  to  trust  him  on  the  faith  of  that  property,  and  more  than 

a  year  elapsed  before  the  first  transaction  with  either  of  them, 
nor  is  there  a  particle  of  proof  that  Shelton  contemplated 
dealing  with  them  when  he  made  the  conveyance;  and  I  think 
it  may  be  almost  inferred  from  the  circumstances  that  they 
sought  him  rather  than  he  them  to  make  the  purchases  upon 
which  their  alleged  indebtedness  arose.  The  court  are  of 
opinion  that,  as  the  deed  of  trust  was  not  directed  against 
subsequent  creditors,  it  cannot  be  avoided  by  them. 

The  remaining  question  is,  whether  the  deed  was  void  as 
to  Off  utt  &  Co.,  who  were  the  only  creditors  of  Shelton  at  the 
time  of  its  execution.  We  have  seen  that  blood  and  affec- 
tion, by  repeated  decisions,  is  a  good  consideration  within 
the  terms  of  the  statute ;  so  that  the  question  is  reduced  to  a 
matter  of  actual  intention,  provided  the  grantor  was  in  a  con- 
dition to  make  the  conveyance.  A  reference  to  the  circum- 
stances which  surrounded  the  transaction  is  therefore  neces- 
sary. 

It  appears  both  from  the  pleadings  and  evidence  that  Shel- 
ton opened  an  account  with  Offutt  &  Co.,  who  were  merchants 
in  Georgetown  in  the  year  1850,  which  continued  until  his 
death.  They  supplied  him  with  goods,  and  the  account  which 
they  file  in  the  testimony  shows  that  at  the  date  of  the  deed 
of  trust  there  was  a  balance  due  them  of  $400.    Shelton 
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died  March  17, 1854,  nearly  two  years  after  he  executed  the 
conveyance.  The  whole  amoant  of  the  account  is  over  $7,000, 
covering  a  period  of  more  than  four  years.  Previous  to  the 
deed  of  trust  he  had  paid  from  time  to  time  various  sums  of 
money  amounting  in  the  aggregate  to  over  $4,000,  and  after 
that  time  up  to  his  death,  his  payments  amounted  to  $^,078.35, 
leaving  a  balance  still  due  of  $311.  Shelton  was  a  colored 
man  and  had  been  emancipated,  and  for  one  of  his  humble 
condition  appears  to  have  had  unusual  business  qualities, 
and  one  of  the  members  of  the  firm  swears  that  it  was  on  this 
account  alone  they  gave  him  credit.  He  was  doing  a  pros- 
perous business,  his  indebtedness  was  not  considerable,  and 
he  was  not  embarrassed  at  the  time.  He  had  other  property, 
but  its  value  then  does  not  appear ;  nor  is  th«  value  of  his 
stock  in  trade  at  that  time  shown  by  the  testimony.  It 
seems,  however,  that  he  continued  to  trade  with  0£^tt  &  Go. 
as  before,  making  his  purchases  and  payments  from  time  to 
time,  and  within  three  months  had  paid  more  than  the  bal- 
ance due  at  the  time  he  executed  the  deed,  and  at  the  time 
of  his  death  his  payments  exceeded  many  fold  such  indebt- 
edness. 

We  think  these  facts  repel  the  presumption  of  fraud  in 
the  execution  of  the  deed.  If  an  inference  is  to  be  drawn 
from  the  nature  of  the  deed  that  it  was  to  delay  creditors, 
certainly  that  inference  is  successfully  resisted  by  the  steady 
and  constant  payments  he  is  admitted  to  have  made.  When 
it  is  alleged  that  a  conveyance  is  made  in  derogation  of  the 
rights  of  a  single  creditor,  surely  the  payment  of  more  than 
enough  to  liquidate  that  debt  should  remove  the  injurious 
imputation  and  relieve  the  transaction  from  the  unfavorable 
inference.  And  when  we  see  a  series  of  these  mutual  deal- 
ings continued  after  the  record  of  the  deed,  it  could  certainly 
only  be  by  an  overstrained  assumption  that  we  could  elim- 
inate fraud  out  of  circumstances  that  are  so  entirely  con- 
sistent with  fair  and  honest  traflQo. 

But  it  is  said  on  the  other  side  that  Offntt  &  Go.  in  their 
bill  elect  to  apply  the  payments  made  subsequent  to  the 
execution  of  the  deed  of  trust  to  the  items  of  subsequent 
indebtedness.  The  right  of  the  complainants  to  make  the 
Application  here  claimed  cannot  be  conceded  without  qual- 
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ification.  The  principle  that  a  creditor  may  apply  payments 
in  his  discretion  when  the  debtor  fails  to  give  any  direction, 
is  conceded,  especially  when  there  are  different  liabilities 
against  the  party  making  the  payment,  such  as  simple  con- 
tract debts  and  specialties.  The  right  of  appropriation  may 
be  exercised  by  the  creditor,  unless  the  debtor  points  out  the 
debt  to  which  the  application  is  to  be  made  at  the  time  be 
pays.  But  if  the  creditor  makes  the  appropriation  he  cannot 
change  it  afterwards.  ]S^ow,  the  payments  made  by  Sbelton 
from  time  to  time  were  made  to  apply  generally  on  the  open 
account.  This  was  such  an  appropriation  as  would  not  leave 
any  particular  item  due,  but  only  the  balance  after  deducting 
the  payments,  and  having  exercised  the  right  in  this  manner 
it  can  neither  be  recalled  nor  changed.  The  account-current 
introduced  in  evidence  does  not  form  separate  debts,  but  the 
items  are  blended  into  an  entity  when  the  creditor  or  debtor 
applies  a  general  payment.  Besides,  we  .think  it  would  be 
inequitable  to  permit  such  an  appropriation  as  is  claimed 
now  for  the  mere  purpose  of  leaving  an  apparent  indebted- 
ness at  the  date  of  the  deed  of  trust,  in  order  to  raise  a 
presumption  that  a  certain  transaction  of  the  debtor  was 
fraudulent.  It  would  be  the  act  of  the  creditor  really 
creating  a  case  of  fraud  at  his  own  option  for  the  purpose  of 
asking  relief  where  no  fraud  existed  ;  and  it  would  effectuate 
an  injustice  to  the  motives  and  intentions  of  parties  through 
the  agency  of  a  court  of  equity.  We  do  not  consider  it  our 
duty  to  encourage  such  labored  management  to  raise  a  pre- 
sumption of  fraud.  We  are  satisfied  that  the  deed  of  trust 
is  valid  in  law  and  fact. 

There  was  a  mass  of  testimony  taken  before  the  aaditor, 
but  in  view  of  the  conclusion  we  have  announced  respecting 
the  validity  of  the  trust-deed,  it  becomes  irrelevant  and  pre- 
sents no  point  the  court  ought  to  pass  upon.  It  appears  that 
Thomas  Knowles,  one  of  the  firm  of  Offutt  &  Co.,  was  ap- 
pointed administrator  of  the  personal  estate  belonging  to  the 
said  Shelton,  and  soon  after  the  commencement  of  this  suit  he 
went  into  possession  of  the  premises  embraced  in  the  deed  of 
trust.  He  claims  he  took  such  possession  with  the  consent  of 
King,  the  trustee,  and  of  some  or  all  of  the  heirs,  and  under 
an  arrangement  by  which  he  was  to  collect  the  rent  and  prof- 
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its  of  the  premises  until  they  should  amount  to  enough  to  pay 
the  indebtedness  of  the  said  Elijah  Shelton,  or  until  the  court 
should  decide  upon  the  deed  of  trust.  A  great  deal  of  testi- 
mony taken  by  the  auditor  wasin  regard  to  the  rental  value  of 
this  house  and  lot.  As  there  is  no  relief  asked  in  the  bill  and 
none  in  the  answer  in  regard  to  this  matter,  and  as  there  is 
neither  cross-bill  nor  stipulation  upon  the  subject,  the  court  is 
of  opinion  that  no  decree  can  be  made  in  reference  thereto, 
bat  the  parties  may  be  left  to  such  other  remedies  as  they 
may  be  advised  to  pursue. 

There  is  no  doubt  but  the  complainants  are  entitled  to  have 
the  north  half  of  the  lot,  which  was  not  embraced  in  the  deed  of 
trast,  sold  for  the  payment  of  debts  due  from  the  deceased. 
The  order  appealed  from  must  be  reversed,  and  the  cause  re- 
mitted  with  directions  to  order  the  sale  of  the  north  half  of 
the  lot,  and  to  apply  the  proceeds  to  the  payment  of  debts 
that  shall  be  found  due  from  the  estate  of  the  said  Elijah 
Shelton. 

21  DC 
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WILLIAM  BARNES  VS.  THE  DISTRICT  OF  COLUM- 

BIA. 

At  Law.— No.  0239. 

I.  The  act  of  CongreM  to  provide  a  goyemment  for  the  District  of 

Colambia  confers  sach  powers  only  as  are  granted  in  the  statote 
creating  that  government,  and  such  powers  as  are  necessary  to  carry 
into  practical  effect  those  which  are  expressly  granted. 

II.  This  act  oonfers  npon  the  government  it  creates  no  control  over  the 
avenues,  streets,  or  alleys  in  the  District ;  nor  does  it  impose  on  it 
any  duty  to  repair  or  keep  them  in  order,  and  therefore  an  action  for 
an  injury  caused  by  a  defect  in  one  of  the  streets  will  not  lie  against 
the  District. 

III.  The  act  creates  the  board  of  public  works,  and  provides  tifat  tfaey 
**  shall  have  entire  control  of  the  streets,  And  shall  make  all  regula- 
tions for  keeping  them  in  repair,''  and  the  members  of  the  board  are 
to  be  appointed  and  paid  by  the  United  States.  It  is,  therefore,  held 
that  they  act  independently  of  the  municipal  government  of  the 
District,  and  that  the  District  is  not  liable  in  an  action  at  law  for 
damage  occasioned  by  the  negligence  or  misconduct  of  the  said  board. 

lY.  On  February  5, 1867,  Congress  authorized  the  Baltimore  and  Potomac 
Railroad  to  construct  a  lateral  branch  of  their  road  into  the  District 
of  Columbia,  and  prescribed  how  the  road  might  pass  aloni^  (ke  pub- 
lic streets  and  alleys  to  the  point  of  terminns  within  the  city  of 
Washington,  and  in  no  way  subjected  the  railroad  corporation  to  the 
control  or  supervision  of  the  municipal  government  of  the  said  city, 
and  it  is,  therefore,  held  that  said  oorporaiion  was  exempt^  from 
all  interference  from  such  city  government,  and  that  it  was  erroaeoiu 
to  admit  in  evidence  on  the  trial  an  ordinance  of  the  oommou  coun- 
cil in  reference  to  the  use  of  a  street  by  said  company. 

STATEMENT  OF  THE  CASE. 

The  plaintiil'  saeff  the  District  of  Colambia  for  au  iDjarr 
alleged  to  have  been  received  by  him  on  K  street,  soiitheast, 
in  the  city  of  Washington.  He  claims  that  while  traversiDg 
the  street  in  question  in  the  evening,  after  dark,  he  fell  into 
an  excavation  and  injnred  one  of  his  legs.  The  exeamtioii 
was  made  by  the  Baltimore  and  Potomac  Railroad  Company 
in  constrncting  its  track  under  the  acts  of  Oongress  which 
authorized  the  company  to  construct  a  lateral  branch  into 
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the  District,  and  to  use  the  streets  of  the  city  for  that  pur- 
pose. The  coart  instructed  the  jnry  on  the  trial  of  the  case 
that  if  the  District  had  notice  of  the  existence  of  the  exca- 
ration,  the  action  would  lie  against  it  for  the  injury.  The 
case  was  tried  March,  1873,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  $3,500.  A  motion  for  a  new  trial 
was  overruled,  and  the  case  comes  here  on  exceptions. 

The  first  of  these  exceptions  is  to  the  admission  of  an  ordi- 
nance of  the  late  corporation  of  the  city  of  Washington, 
together  with  a  plat  in  regard  to  changing  the  grade  on  E 
street,  and  giving  permission  to  the  Baltimore  and  Potomac 
Bailroad  to  construct  their  road  thereon ;  and  the  other  ex- 
ception related  to  the  liability  of  the  District  of  Columbia 
when  it  was  not  invested  with  any  care  or  control  of  the 
streets  and  avenues.  The  charge  of  the  court  was  also 
excepted  to,  so  far  as  relates  to  the  liability  of  the  District 
for  the  injury  complained  of. 

R.  K.  Elliot  for  plaintiff. 

I. 

The  ordinance  of  the  late  corporation  of  Washington,  to 
which  exception  was  taken  by  defendant,  was  properly  read 
in  evidence,  and  the  accompanying  plat,  being  a  part  thereof, 
was  properly  exhibited  to  the  jury. 

The  ordinance  was  a  valid,  subsisting  act,  in  full  force  and 
effect  at  the  time  of  the  occurrence  of  the  accident  to  the 
plaintiff,  and  at  the  time  of  the  trial  at  the  circuit,  and  inas- 
much as  defendant  is  the  legal  successor  of  the  corporation 
that  passed  the  ordinance,  it  was  bound  by  it,  and  bound  to 
take  notice  thereof. 

The  act  incorporating  defendant  continued  the  ordinance 
in  force,  and  it  was  notice  to  defendant,  its  officers  and  agents, 
that  the  Baltimore  and  Potomac  Bailroad  Company  had  been 
authorized  to  change  the  grade  of  a  portion  of  K  street,  S.  E. 
I>illon  on  Mun.  Cor.,  §§  288,  289, 290. 

Defendant  was,  therefore,  bound  to  take  notice  of  the 
change  of  grade  made  in  pursuance  of  that  ordinance,  and 
reaalting  in  the  excavation  or  pit-fall  complained  of;  and  in 
so  far  as  the  ordinance  tended  to  prove  by  what  authority 
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the  change  of  grade  was  made,  and  the  effect  thereof  npon 
the  remainder  of  the  street,  it  was  of  coarse  competent  e?i- 
dence,  bat  it  did  not  tend  to  connect  the  defendant  with  the 
eonstruction  of  the  railroad,  as  that  question  was  not  in  tbe 
case,  but  it  merely  tended  to  show  the  existence  of  an  ordi- 
nance aathoriziug  the  change  of  grade,  and  hence  the  exca- 
vation, and  as  that  ordinance,  within  the  municipality,  had 
the  force  of  law,  defendant  was  bound,  at  his  peril,  to  notice 

it.    Ibid.,  §245. 

II. 

The  fact  that  the  board  of  public  works  is  appointed  and 
paid  by  the  United  States,  does  not  render  its  members 
officers  of  the  United  States,  in  respect  to  their  municipal  or 
local  duties. 

The  majority  of  the  principal  officers  of  the  government  of 
the  District  of  Columbia,  the  defendant  here,  are  appointed 
and  paid  by  the  same  authority. 

It  is  not  correct  as  a  proposition  of  law,  nor  is  it  correct  in 
point  of  fact,  that  "aW  the  functions  of  the  board  are  derived 
from  the  United  States.''    (See  act  of  Congress  cited  above.) 

The  defendant,  as  a  municipal  or  local  government,  can 
interfere  with  the  streets  of  the  city,  and  has  interfered  there- 
with. It  has  conferred  on  the  board  all  the  specific  power 
and  authority  it  possesses  in  relation  thereto,  by  nameroas 
acts  of  its  legislative  assembly,  passed  at  divers  times  during 
its  several  sessions. 

The  37th  section  of  the  act  of  Congress,  creating  defendant, 
does  not  constitute  the  board  an  independent  body  of  public 
agents  whose  functions  concern  the  State  at  large. 

They  are  peculiarly  local  or  municipal  officers,  whose  duties 
concern  the  municipality  alone.  They  have  no  fund,  and 
have  no  power  to  raise  a  fund. 

They  have  no  subordinate  officers,  and  no  power  to  appoint 
them  independent  of  the  will  of  the  defendant. 

They  can  do  nothing  in  respect  to  the  streets,  avenues,  &c., 
without  obtaining  the  sanction  of  defendant,  and  an  appro- 
priation of  funds  necessary  for  the  performance  of  the  work. 
They  act  under  the  direction  of  the  defendant,  make  con- 
tracts binding  upon  it  by  its  authority,  but  not  otherwise; 
report  to  it,  execute  its  laws,  enforce  its  ordinances,  expend 
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its  appropriations,  nse  its  officers,  and  direct  and  perform 
snch  work  as  may  be  imposed  npon  them  by  the  defendant, 
in  respect  to  the  local  or  municipal  affairs  of  the  manicipal 
government  as  such.  They  are,  therefore,  by  adoption  at 
least,  the  agents  of  or  a  branch  of  the  government  of  the 
District  of  Columbia.  Wherefore  their  acts  of  omission  and 
commission,  within  the  scope  of  their  authority,  become  ex 
necessitate  the  acts  of  the  defendant.  Bailey  vs.  The  Mayor ^ 
3d  Hill,  358,  531 ;  S.  C.  2d  Denio,  450 ;  Dillon  on  Municipal 
Corporations,  §  32;  Sherman  &  Eedfield,  §§  155,  '73;  Thayer 
vs.  Boston^  19  Pick.,  511. 

It  is  not  contended  that  defendant  could  prohibit  or  con- 
trol the  excavation,  but  it  could  have  warned  the  citizen  of 
its  existence,  and  it  was  bound  so  to  do  or  cause  the  railroad 
company  to  do  it. 

The  suit  in  this  case  should  not  have  been  brought  against 
the  board  of  public  works,  for  if  they  are,  in  law,  what  the 
defendant  contends  they  are,  to  wit,  an  independent  body 
of  public  agents,  they  are  not  suable  in  a  private  action  by 
a  citizen  for  negligence  in  the  performance  of  their  duty — ^they 
are  answerable  only  to  the  State. 

The  fact  that  the  board  of  public  works,  as  such,  or  as  indi- 
viduals, can  sue,  is  no  reason  why  the  defendant  here  cannot 
be  sued.  !N'either  is  it  claimed  that  the  defendant  and  the 
board  are  both  liable  to  the  plaintiff  in  this  cause — the  action 
is  against  the  municipal  corporation  alone. 

There  was  no  error  in  the  charge  of  the  court  to  the  preju- 
dice of  the  defendant.  The  law  as  stated  therein  has  been 
uniformly  held  by  the  courts  jn  respect  to  the  liability  of 
municipal  corporations  for  negligence,  and  does  not  require 
the  citation  of  any  authorities  to  sustain  it,  in  addition  to 
those  to  which  reference  has  already  been  made. 

William  A,  CooArand  Eiwch  Totten  for  defendant: 

The  ordinance  of  the  city  of  Washington  was  irrelevant. 
It  was  not  the  act  of  the  District  of  Columbia. 
Beceived  as  evidence,  allowed  to  be  considered  by  the  jury, 
its  effect  was  injurious  to  the  defendant;  could  not  he  otherwise. 
It  tended,  inevitably,  to  connect  the  District  of  Columbia 
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to  create  the  impression  that  the  District  aathorized  and 
sanctioned  it }  and  was,  therefore,  responsible  for  the  evi- 
dence of  the  excavation  and  the  iivjary  received  by  the  plaint- 
iff. It  placed  the  defendant  in  an  unfair  and  incorrect  atti- 
tude before  the  jury. 

Evidence  which  does  this  is  always  improper.  Its  effect  on 
a  verdict  must  be  unjust. 

The  District  of  Columbia^  under  the  act  of  Congress  creating 
the  present  government  of  the  District,  has  no  control  over  the 
avenues  or  streets  of  Washington.  The  "  entire  control,"  bj 
the  37th  section  of  the  organic  act,  is  conferred  on  the  board 
of  public  works.    16  Stats,  at  Large,  p.  426. 

And  this  board  is  not  only  appointed  and  paid  by  the 
United  States,  but  all  its  functions  are  derived  from  the 
United  States. 

Hence  the  District  of  Columbia,  as  a  municipality  or  terri- 
toryj  cannot  interfere  with  the  streets.  It  is  not  charged  with 
the  control  of  them  for  repairs  or  otherwise.  It  cannot  alter 
or  modify  the  enumerated  or  specific  functions  of  the  board. 
How,  then,  can  it  be  held  responsible  for  defects  in  the  streets 
and  avenues  ? 

It  is  true,  it  may  make  appropriations  for  the  improvement 
or  repair  of  the  streets ;  but  it  is  not  required  to  do  so. 

Whether  it  will  do  so  or  not  must  depend  exclusively  oa 
the  judgment  or  discretion  of  its  legislative  assembly. 

If  it  could  be  held  responsible  at  all  for  injuries  arising 
from  defects  in  the  streets,  it  could  only  be  when  it  has  given 
its  sanction  to  improvements  by  making  appropriations  for 
them. 

But  no  appropriations  had  been  made  for  the  improvement 
of  K  street  east,  at  the  time  of  the  defendant's  injury.  No 
contract  existed  for  its  improvemenf  with  the  District  or  the 
board  of  public  works. 

The  cause  of  the  injury  was  created  entirely  by  the  Balti- 
more and  Potomac  Railroad,  acting  under  the  exclusive  an. 
thority  of  Congress. 

The  railroad  was,  therefore,  the  only  proper  defendant 

The  District,  while  it  had  not  authorized  the  excavation,. 
cotdd  not  prohibit  or  control  it. 
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The  relation  to  the  ^^ cause  of  iojnry,"  which  renders  local 
governments  ordinarily  responsible^  conld  not  therefore  exist 
on  the  part  of  the  District.  The  local  governments  are  held 
responsible  on  the  ground  of  control  over  the  localities  of  in- 
juries, or  over  citizens  creating  them.  The  District  had  no 
such  control  over  the  railroad.  It  could  issue  no  <'  permit " 
—it  did  not ;  it  could  establish  no  rule  for  the  work  of  the 
road — it  did  not. 

But  if  the  railroad  was  not  the  only  proper  defendant,  the 
suit  should  have  been  against  the  board  of  public  works. 
Itj  and  it  only,  possesses  general  statutory  control  over  the 
streets. 

And  this  court  has  decided  that  it  is  capable,  as  respects 
this  very  control,  of  suing  and  being  sued. 

It  cannot  be  that  both  the  District  and  the  board  can  be 
liable  to  actions  respecting  the  same  matter  or  wrong. 

The  liability  of  the  one  excludes  the  other.  Board  of  Pub- 
lic Works  vs.  CUy  of  Washington  et  al.,  Shearman  &  Redfleld 
on  Negligence,  Chap.  VII. 

The  errors  in  the  general  charge  are  two.  First,  in  holding 
the  District  of  Columbia  liable.  This  is  done  in  different 
forms;  among  others,  in  saying  that  the  District  inherited, 
as  respects  the  highways,  the  duties  of  the  city  of  Washing- 
ion  ;  and  second,  in  relation  to  implied  notice,  i.  6.,  that  long- 
continued  neglect  on  the  part  of  the  District  would  be  notice. 

This  is  too  indefinite.    And  the  evidence  did  not  justify  it. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  case  comes  before  us  upon  a  bill  of  exceptions  taken  to 
the  rulings  of  Chief-Justice  Cartter,  who  presided  at  the 
trial. 

The  following  are  all  the  facts  io  the  case  appearing  on  the 
trial  necessary  to  be  recited  to  raise  the  question  of  law 
which  I  think  decisive  of  the  case. 

It  was  made  to  appear  that  the  Baltimore  and  Potomac 
Bailroad  Company  had  been  incorporated  by  an  act  of  the 
general  assembly  of  Maryland,  and  that  on  the  5th  of  Feb- 
ruary, 1867,  Congress  authorized  the  extension,  construction, 
and  use  of  a  lateral  branch  into  and  within  the  District  of 
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Columbia.  This  act,  after  prescribing  the  mode  of  acqaiiiDg 
the  right  of  way  over  or  through  lands  in  the  District,  in  see- 
tion  three^  provides  that  whenever  it  becomes  necessary  for 
the  railroad-track  to  pass  any  street  or  alley,  the  company 
shall  make  a  convenient  wagon- way,  so  as  not  to  obstract 
public  travel,  and  providing,  first,  that  said  railroad  shall 
enter  the  District  at  such  place,  and  pass  along  such  pnblie 
streets  and  alleys  to  such  point  or  terminus  within  said  city, 
as  shall  be  allowed  by  Congress  upon  presentation  of  map 
and  survey  of  said  road;  and  further  providingthat  the  level 
of  said  road  within  the  city  shall  confof  m  to  the  present  grada- 
ation  of  the  streets,  unless  Congress  shall  authorize  a  difter- 
ent  level. 

Whatever  powers  or  privileges  were  granted  to  this  rail- 
road company  under  this  act  were  as  wholly  independent 
of  the  then  municipal  government  of  the  city  of  Washington 
as  though  no  such  government  existed.  The  same  may  be 
said  of  the  acts  of  Congress  of  March  18, 1869,  and  of  March  25, 
1870.  It  will  be  seen  in  all  of  them  that  the  powers  and  privi- 
leges granted  by  Congress  to  this  railroad  corporation  were  in 
no  way  subjected  to  the  control  or  sapervision  of  the  municipal 
government  of  the  city  of  Washington,  and  the  power  of 
Congress  to  exempt  this  railroad  company  from  all  interfe- 
rence with  or  control  over  it  by  the  city  government  of  Wash- 
ington wUl  scarcely  be  doubted. 

On  examination  of  the  several  acts  of  Congress  in  reference 
to  this  railroad  company,  I  am  at  a  loss  to  discover  the 
necessity  for  or  the  propriety  of  the  ordinance  of  the  mayor, 
board  of  aldermen,  and  board  of  common  council  of  the  city 
of  Washington  of  May  30,  1870,  recited  in  the  first  biU  of 
exceptions.  They  had  nothing  whatever  to  do  in  the  matter. 
The  same  power  that  granted  the  privileges  and  rights  to 
the  railroad  company  created  the  board  of  aldermen,  and  it 
might  have  refused  the  one  and  destroyed  the  other  at  its 
sovereign  will  and  pleasure. 

To  the  introduction  of  this  act  of  the  corporation  of  Wash- 
ington as  evidence  in  the  case,  an  objection  was  taken  and 
the  objection  overruled.  Upon  any  possible  theory  of  lids 
case,  this  evidence  was,  I  think,  inadmissible }  and  as  we  can 
not  know  judicially  what  iufiaence  this  testimony  had  in  deter- 
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mining  the  verdict  of  the  jnry,  the  verdict,  for  this  caase 
alone,  should  be  set  aside. 

Bat  before  the  plaintiff  in  this  case  received  the  iujary 
of  which  he  complains,  the  old  District  government  of  Wash- 
iDgton  was  abolished,  together  with  all  the  offices  9reated  by 
it,  or  existing  under  it,  and  nothing  was  left  of  the  old  gov- 
emment  save  the  ordinances  passed  by  it,  and  those  made 
subject  to  repeal  by  the  incoming  government.  This  was 
accomplished  by  the  act  of  Congress  of  February  21, 1871, 
entitled  '^An  act  to  provide  a  government  for  the  District 
of  Columbia." 

By  section  first  of  that  act  it  is  provided  '^  that  all  that  part 
of  the  territory  of  the  United  States  included  within  the  limits 
of  the  District  of  Columbia  be,  and  the  same  is  hereby,  created 
into  a  government  by  the  name  of  the  District  of  Columbia,  by 
which  name  it  is  hereby  constituted  a  body-corporate  for 
municipal  purposes,  and  may  contract  and  be  contracted  with, 
sue  and  be  sued,  plead  and  be  impleaded,  have  a  seal,  and 
exercise  all  the  powers  of  a  municipal  corporation  not  incon- 
sistent with  the  Constitution  and  the  laws  of  the  United 
States  and  the  provisions  of  this  ax^P 

This  last  clause  is  worthy  of  observation. 

I  understand  it  to  mean  this:  that  Congress  creates  a 
municipal  government  for  this  District,  with  such  powers, 
and  such  powers  only^  as  are  granted  in  the  act  creating  that 
government  Municipal  governments,  like  all  other  corpo- 
rations, take  such  powers  only  as  are  expressly  granted  in 
the  act  creating  them,  or  at  most,  such  powers  as  are  neces- 
sary to  carry  into  practical  effect  the  powers  expressly 
granted. 

The  only  remaining  provision  of  the  act  of  Congress  creat- 
ing a  ^^  government"  for  this  District  which  it  seems  to  me 
necessary  to  refer  to,  is  contained  in  the  37th  section. 

The  provisions  of  that  section  are  as  follows : 

*^  Sec.  37.  And  he  it  further  enacted^  That  there  shall  be  in 
the  District  of  Columbia  a  board  of  public  works,  to  consist 
of  the  governor,  who  shall  be  president  of  the  board  \  four 
persons  to  be  appointed  by  the  President  of  the  United  States^ 
hy  and  wilh  the  advice  and  consent  of  the  Senate^  one  of  whom 
shall  be  a  civil  engineer,  and  the  others  citizens  and  residents 
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of  the  District,  having  the  qualification  of  an  elector  therein ; 
one  of  said  board  shall  be  a  citizen  and  resident  of  Georg6> 
town ;  and  one  of  said  board  shall  be  a  citizen  and  resident 
of  the  county  outside  of  the  cities  of  Washington  and  George- 
town. They  shall  hold  office  for  the  term  of  four  years, 
unless  sooner  removed  by  the  President  of  the  United  States. 
The  board  of  public  works  shall  have  entire  control  o/,  and 
make  all  regulations  which  they  shall  deem  necessary  for  keeping 
in  repair  the  streets^  avenues j  alleys^  and  sewers  of  the  city,  and 
all  other  works  which  may  be  intrusted  to  their  charge  bjr 
the  legislative  assembly,''  &c. 

This  is  all  of  this  section  I  deem  it  important  to  refer  to. 
It  will  be  seen,  therefore,  by  the  provisions  of  the  three 
several  acts  of  Congress  in  reference  to  the  Baltimore  and 
Potomac  Kailroad  Company  before  referred  to,  that  what- 
ever rights,  privileges,  or  immunities  were  conferred  upon 
it,  were  wholly  independent  of  the  then  existing  manicipal 
government  of  Washington. 

This  railroad  company,  in  constructing  its  road,  as  by  law 
it  was  authorized  to  do,  opened  a  deep  excavation  for  its 
track  by  the  side  of  a  traveled  street,  and  so  negligently 
omitted  to  put  up  barriers  or  safeguards,  or  lights,  that  a 
citizen  in  the  exercise  of  ordinary  care  and  pradence,a8 
found  by  the  jury,  fell  into  this  excavation  made  by  the  rail- 
road company,  and  was  seriously  injured.  He  brings,  suit— 
not(  against  the  company,  which  was  conceded  by  coansel  on 
both  sides  of  the  case  to  be  liable  for  the  damage  sustained 
if  there  was  any  liability  in  the  case— *but  brings  suit  against 
the  District  government.  Under  the  instruction  of  the  pre- 
siding justice  a  verdict  was  rendererd  by  the  jury  for  the 
plaintiff. 

The  action,  I  think,  cannot  be  maintained,  becaase  the 
organic  law  creating  the  existing  government  of  this  District 
confers  on  it  no  control  over  the  avenues,  streets,  and  alleys, 
in  the  District,  nor  imposes  on  it  any  duty  to  repair  or  keep 
them  in  order ;  and  where  no  such  power  is  given  or  duty 
imposed,  it  is  the  grossest  of  legal  solecisms  to  affirm  that  an 
obligation  can  arise. 

But  it  is  argued  that  it  Ls  impossible  to  conceive  of  the  ex 
istence  of  a  municipal  government  that  would  not  have  power 
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to  open,  improve,  repair,  and  regalate  the  pablic  streets  and 
alleys  within  its  corporate  limits.  All  I  have  to  say  in  reply 
is,  if  the  thing  really  cannot  be  conceived  of  by  a  rational 
mind,  it  probably  cannot  be  done ;  bnt  I  must  add,  that  the 

m 

act  of  Congress  not  only  says  that  it  can  be  done,  bnt  that  it 
shall  be  done;  and  says  so  in  language  so  plain  that  he  who 
runs  may  read :  <^  The  hoard  of  public  works  shall  have  entire 
eantrol  of  the  streetSy^  &c. 

After  entire  control  of  any  subject  or  matter  is  given  to 
one  person  or  to  a  board,  what  kind  of  control  can  be  implied, 
by  way  of  reversion  or  remainder  in  the  District,  to  some 
other  person  or  body  t  What  fraction  of  the  whole  control 
of  a  given  subject  is  the  entire  control  f 

It  is  said  that  the  board  of  public  works  is  a  constituent 
part  of  the  District  government  as  last  organized ;  and,  there- 
fore, for  any  omission  of  duty  by  any  constituent  part  of  such 
government,  whereby  damage  has  been  occasioned  to  third 
persons,  an  action  may  be  maintained  by  such  persons  against 
the  District  government.  This  position,  1  think,  is  rather 
specious  than  sound. 

It  by  no  means  follows  that  the  municipal  government  of 
this  District  is  liable  in  an  action  at  law  for  damages  occa- 
sioned by  negligence  or  misconduct  of  an  officer  of  this  District 
in  respect  to  the  duties  imposed  upon  them  by  law. 

The  marshal  of  this  District,  (who  is  no  unimportant  part 
of  its  government,)  if  he  neglect  to  discharge  his  duty,  to  the 
injury  of  a  third  party,  may  be  sued,  and  the  damages  sus- 
tained may  be  recovered  off  him ;  but  whoever  thought  his 
negligence  ever  would  be  cause  of  action  against  this  muni- 
cipal govemm  ent  ?  The  case  put  is  no  extreme  one.  The 
same  may  be  averred  of  every  officer  of  the  District,  from  the 
judge  on  the  bench  to  the  constable  or  police  officer.  Stat- 
utes in  pari  materia  are  to  be  construed  as  one  statute ;  it  is 
therefore  of  no  importance  whatever  that  the  board  of  pub- 
lic works  was  created  by  the  same  act  of  Congress  which 
created  the  existing  municipal  government  of  the  District. 

It  is  argued,  thirdly ,  that  it  would  be  a  great  hardship  if  a 
person  injured  as  the  plaintiff  was  could  not  maintain  an 
action  for  the  damage  he  received  against  the  District  of 
Columbia. 
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I  have  before  remarked  that  it  was  conceded  oa  the  arga- 
ment  that  the  primary  liability  in  this  case,  if  liability  there 
was,  was  on  the  part  of  the  Baltimore  and  Potomac  Eailroad 
Company,  and  this  upon  the  principle,  sic  utere  tw>  ut  alienum 
non  ledasj  so  exercise  your  own  rights  as  not  to  unnecessarily 
injure  others.  The  plaintiff,  then,  having  a  clear  right  to 
maintain  an  action  against  the  Baltimore  and  Potomac  Eail- 
road Company,  it  would  seem  to  be  no  hardship  that  he  was 
anable  to  maintain  an  action  against  some  other  person  or 
corporation.     . 

It  sometimes  happens,  most  frequently  in  actions  of  tort, 
that  a  person  injured  may  have  two  remedies,  or,  more  prop- 
erly, a  remedy  against  different  persons,  upon  the  principle 
of  r€spo)ideat  superior;  but  that  principle  has  no  application 
to  the  present  case.  The  Baltimore  and  Potomac  Eailroad 
Company  was  not  the  servant  or  agent  in  any  sense  of  the 
municipal  government  of  this  District;  and  I  have  before 
shown,  I  think,  that  the  District  had  no  authority  or 
power  conferred  upon  it  over  the  streets  of  the  city.  Indeed, 
any  interference  with  the  streets,  &c.,on  the  part  of  the  officers, 
servants,  or  agent.s  of  the  District  against  the  will  or  con- 
sent of  the  board  of  public  works  would  be  a  trespass. 
The  members  of  the  board  are  appointed  on  the  nomination 
of  the  President,  confirmed  by  the  Senate,  paid  by  tlie  United 
States;  and  being  thus  appointed,  to  them  is  committed  the 
control  and  repair  of  the  streets.  It  would  be  as  much  a  tres- 
pass to  interfere  with  their  prescribed  duties  as  with  those 
of  any  other  agents  of  the  United  States. 

It  was  held  by  this  court,  after  protracted  argument,  that 
the  board  of  public  works,  created  by  the  organic  act  estab- 
lishing the  easting  municipal  government  of  this  District, 
was  Shqtiasi  corporation^  and  as  such  might  maintain  a  suit 
at  law  or  in  equity  when  the  discharge  of  the  duties  imposed 
upon  it  was  wrongfully  interfered  with.  In  that  decision  I 
concurred,  and  see  no  reason  why  we  should  reverse  it.  It 
would  seem  to  follow,  as  a  logical  and  legal  sequence  from 
that  decision,  that  the  board  of  public  works  would  be 
liable  to  an  action,  if,  by  their  neglect  to  perform  a  clear 
duty  imposed  by  law,  they  occasioned  special  damage  to  some 
innocent  person.    I  conclude,  then,  that  if  there  was  any 
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remedy  for  the  plaiotift'  beyond  the  liability  of  the  railroad 
company,  it  was  against  the  board  of  pablic  works.  But  it 
is  said  that  the  board  of  pablic  works  have  no  fand  out  of 
which  to  satisfy  any  judgment  which  may  be  recovered 
against  it.  This,  it  seems  to  me,  is  no  better  reason  than  to 
say  no  man  should  be  sued  for  an  assault  and  battery  who 
has  no  means  to  pay  any  judgment  which  may  be  recovered 
against  him.  The  failure  of  a  public  officer  to  perform  a 
duty  impose<l  on  him  by  law  to  the  special  injury  of  any 
person,  is  a  good  cause  of  action,  but  the  damages  awarded 
for  such  cause  are  to  be  paid  out  of  the  officer's  private  funds, 
and  not  out  of  any  public  funds  under  his  control  or  else- 
Tihere.  This  board  was  charged  by  law  with  the  entire  and 
exclusive  control  of  the  streets.  If  they  neglected  their  duty 
and  omitted  to  keep  them  in  safe  repair,  perhaps  they  may 
be  liable  to  suit ;  but  upon  this  subject  it  is  quite  unneces- 
sary, and  therefore  I  express  no  opinion. 

If  the  present  action  can  be  maintained,  the  tax-paying 
popnlation  of  this  District  must  pay  the  amount  of  the  judg- 
ment. What  offense,  what  neglect  of  duty  have  they  been 
guilty  oft  A  government  is  imposed  upon  them,  in  respect 
to  which  they  have  little  or  no  voice  at  all,  and  in  respect  to 
the  streets  of  the  city  absolutely  none.  But  it  is  proi)osed 
to  hold  the  tax-paying  population  of  the  District  responsible 
for  the  negligence  of  this  railroad  corporation,  created  by 
Congress,  or  the  negligence  of  the  board  of  public  woifks, 
created  in  the  same  way,  and  over  neither  of  which  the  peo- 
ple of  this  District  have  any  more  control  than  the  people  of 
any  neighboring  State.  I  can  readily  perceive,  upon  grounds 
of  public  policy,  that  a  municipality  which  elects  or  appoints 
its  own  agents,  officers,  or  servants,  may  be  held  responsible 
for  their  misfeasance  or  malfeasance,  and  be  made  to  sweat 
out  by  taxation  all  judgments  recovered  against  such  officers, 
servants,  or  agents  for  failing  in  any  respect  to  perform  their 
duty ;  but  such  a  rule  in  this  case  would  run  the  doctrine  of 
imputed  sin  so  far  into  the  ground  that  I  am  unwilling  to 
follow  it.  The  President  and  Senate  would  be  made  respon- 
sible upon  this  rule. 

I  have  not  (ieemed  it  important  to  refer  to  adjudicated 
cases  to  sustain  any  principle  I  have  announced.    Those 
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principles  are  so  elementary  in  their  character  that  the  cita- 
tion of  cases  might  impair,  bat  could  not  strengthen  them. 
They  will  be  foand  in  Dillon  on  Manicipal  Corporations,  a 
most  able  and  instructive  book,' remarkable  for  its  admirable 
arrangement  and  lucid  examination  of  adjudicated  cases, 
and  in  Shearman  &  Bedfteld  on  Negligence.  'So  adjudi- 
cated case  can  be  found,  I  think,  where  it  has  been  held  that 
a  municipal  corporation  has  been  held  responsible  for  the 
non-repair  of  streets,  where  the  power  to  repair  was  not 
given,  or  the  duty  to  repair  imposed,  or  where  the  streets 
were  in  the  charge  of  independent  officers,  over  whom  a 
municipal  body  has  no  control,  either  as  respects  their 
appointment  or  essential  duties.  Other  considerations  might 
be  presented,  but  I  do  not  deem  it  necessary  to  add  more. 
A  new  trial  must  be  granted. 
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O.  B.  DODDRIDGE  vs.  M.  C.  GAINES. 
At  Law.— No.  6691. 

I.  A  motion  for  a  new  trial  on  the  ground  that  the  coiltt  erred  in  its 

charge  to  the  Jary,  where  the  rnlings  complained  of  were  not 
excepted  to  before  verdict,  nor  even  after,  will  be  overraled. 

II.  The  legal  effect  of  an  order  that  the  motion  for  a  new  trial  be  heard 

at  the  general  term  in  the  first  instance,  is  equivalent  to  a  refusal  of 
the  presiding  justice  to  entertain  the  motion  upon  his  minutes  of  the 
trial ;  and  the  case  can  then  only  be  heard  at  the  general  term  upon 
a  bill  of  exceptions  to  be  settled  by  the  jostice. 

III .  The  motion  may  be  made  upon  the  minutes  of  the  Justice  at  the  term 
at  which  the  trial  is  had,  and  must  be  determined  at  the  term  in 
which  it  is  made;  otherwise,  it  will  be  regarded  as  denied  or  refused 
to  be  entertained. 

IV.  If  a  motion  for  a  new  trial  be  made  on  the  ground  that  the  verdict 
is  against  evidence  or  the  damages  excessive,  and  it  is  denied  by  the 
justice  presiding  or  he  orders  it  to  be  heard  at  the  general  term  in 
the  first  instance,  if  the  moving  party  desires  the  merits  of  his  motion 
to  be  reviewed  by  the  court  in  general  term,  he  must  prepare  a  case 
to  be  settled  as  prescribed  by  the  rules  of  the  court. 

V.  An  order  granting  a  new  trial  upon  either  of  the  grounds  mentioned 

in  section  8  of  the  act  organizing  this  court  is  not  appealable,  but 
the  denial  of  these  motions  involves  the  merits  of  the  suits,  and  an 
appeal  then  lies  to  the  general  term. 

m 

VI.  The  statute  and  rules  in  relation  to  what  motions  shall  be  heard  at  a 
special  term  and  what  shall  be  heard  at  a  general  term  in  the  first 
instance,  and  also  the  distinction  between  enumerated  and  non-enu- 
merated motions  considered,  and  the  proper  construction  of  the  pro- 
vision of  the  statute,  and  the  rules  pronounced  to  be  that  no  motion 
made  to  a  court  in  special  term  can  be  heard  at  the  general  term, 
unless  such  motion  involve  the  merits  of  the  suit  in  which  it  is  made 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 


Moore^  Hine^  and  Gray  for  the  plaintiff. 
Appleby  dk  Edmomton  for  the  defendant. 
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Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

This  case  involves  a  question  of  such  frequent  recurrence 
in  this  court,  arising  partly  as  to  the  true  meaning  and 
proper  construction  of  the  act  of  Congress  establishing  this 
court,  and  partly  in  connection  with  the  rules  of  practice 
adopted  by  the  court,  that  we  have  deemed  it  proper  to 
reduce  to  writing  what  was  in  substance  orally  expressed  as 
the  opinion  of  the  court  upon  the  question  before  it,  and  to 
add  some  observations  as  to  the  rules  of  practice  to  be 
observed  in  similar  cases. 

It  appears  from  the  printed  paper  laid  before  us,  which  is 
certainly  neither  a  case  nor  a  bill  of  exceptions,  that  an  action 
founded  upon  contract  was  brought  by  the  plaintiflf  to  recover 
the  amount  of  $50,000  for  professional  services  as  counselor 
or  attorney  at  law.  This  paper  says,  ^^  that  on  the  trial  of 
this  cause  the  plaintiff  introduced  evidence  conducing  to 
prove  that  the  defendant  employed  him  as  an  attorney  at 
law  in  the  year  1858  to  look  into,  examine,  and  give  her  a 
legal  opinion  in  two  certain  suits,  involving  to  the  defendant 
a  very  large  amount  of  property  in  the  city  of  jSew  Orleans^ 
that  for  and  in  consideration  of  his  said  services,"  (that  is, 
giving  Mrs.  Gaines  a  legal  opinion  in  these  twosuits,)  '^  defend- 
ant agreed  to  pay  the  plaintiff  a  large  or  magnificent  fee, 
contingent  upon  the  final  success  in  said  suit ;  that  within 
one  year  or  less  he  had  performed  all  the  professional  labor 
which  he  w^as  employed  to  perform ;  that  within  the  year, 
and  after  the  first  employment  of  the  plaintiff  by  defendant, 
the  defendant  fixed  the  amount  of  plaintiff's  compensation  her- 
self at  $50,000,  and  promised  to  pay  the  plaintiff  that  sum  at 
the  final  termination  of  the  suits  in  the  Supreme  Conrt  of  the 
United  States,  provided  that  the  defendant  was  successful;'' 
and  further,  that  the  defendant  was  successful,  and  that  the 
plaintiff  was,  for  many  years,  a  practicing  lawyer,  residing 
in  West  Virginia. 

The  paper  further  states,  ^^  that  the  defendant,  to  defeat 
the  plaintiff's  claim,"  introduced  proof  conducing  to  prove 
that  she  never  employed  the  plaintiff  as  a  lawyer;  that  she 
then  had  several  eminent  counsel,  and  had  no  need  of  the  plaint 
iff's  professional  services ;  that  she  never  promised  to  pay 
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him  for  professional  services;  that  she  did  promise  to  pay 
him  two  and  one-half  per  cent,  if  he  succeeded  in  negotiating 
a  sale  in  New  York  of  a  certain  interest  in  her  property  in 
litigation ;  that  all  the  labor  which  the  plaintiff  performed 
was  in  reference  to  said  negotiation,  and  not  in  relation  to 
the  suits  in  courts;  that  he  failed  iu  the  negotiation, and 
that  nothing  was  due  to  him  on  that  account. 

The  paper  further  recited  that  the  court  charged  the 
jury— 

"That  if  they  believed  from  the  evidence  that  there  was 
a  contract  between  the  plaintiff  and  the  defendant,  by  which 
the  defendant  promised  to  pay  to  the  plaintiff  a  stipulated 
fee,  they  would  render  a  verdict  for  the  plaintiff,  according 
to  the  contract,  unless  they  should  further  find  that  the  con- 
tract was  of  such  a  nature  that  it  could  not  be  performed,  on 
both  sides,  within  one  year  from  the  time  it  was  entered 
into ;  that,  being  a  verbal  contract,  if  not  to  be  performed 
within  one  year,  it  was  rendered  void  by  the  statute  of 
frauds." 

One  further  instruction  to  the  jury  is  recited  in-  the  paper, 
as  follows :  "That  if  they  should  find  there  was  no  stipulated 
fee  fixed  by  contract,  but  should  find  that  the  phiintiff  ren- 
dered services  for  the  defendant  at  her  request,  they  should 
find  a  verdict  for  the  plaintiff  for  what  his  services  wet^e 
reasonably  worth,  unless  they  should  also  find  that  more  than 
three  years  had  elapsed  from  the  time  such  services  were 
rendered  before  the  beginning  of  the  plaintiff's  suit."  It  is 
further  stated  "that  the  jury  rendered  a  verdict  for  the 
defendant,  and  the  plaintiff  thereupon  moved  the  court  for  a 
new  trial  upon  the  grounds  filed,  viz,  1st,  that  the  court 
erred  in  its  charge  to  the  jury  on  the  subject  of  the  statute 
of  frauds;  2d,  that  the  court  erred  in  its  charge  to  the  jury 
on  the  subject  of  the  statute  of  limitations;  3d,  that  the 
verdict  of  the  jury  is  contrary  to  the  law  as  given  by  the 
court;  4th,  the  verdict  of  the  jury  is  against  or  contrary  to 
the  evidence." 

Upon  this  motion  being  made,  the  Chief-justice  made  the 
following  order:  "Which  motion  for  anew  trial  the  Chief- 
justice  holding  the  special  term  certified  up  to  the  court  in 
general  term,  to  be  heard  there  in  the  first  instance." 
22  D  0 
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This  motion  is  overruled  as  to  the  first  and  second  groands 
mentioned  as  reasons  for  a  new  trial,  because  in  reference  to 
those  two  grounds  it  is  not  claimed  or  pretended  that  the 
rulings  of  the  law  made  by  the  presiding  justice  were  excepted 
to  before  verdict,  or  even  afterward.  It  would  be  a  novel 
ground  for  granting  a  new  trial  by  an  appellate  court,  that 
the  rulings  of  the  presiding  justice  were  wrong  in  law, 
though  expressly  or  tacitly  assented  to  by  both  parties  oa 
the  trial.  The  appellate  court,  in  other  words,  is  asked  to 
grant  a  new  trial  upon  exceptions  taken  to  the  ruling  of  the 
judge,  when  no  exception  was  taken. 

This  would  seem  to  dispose  of  the  first  two  grounds  of  this 
motion  for  a  new  trial. 

We  will  now  consider  the  3d  and  4th  grounds  of  the 
motion,  and  what  is  the  proper  practice  to  enable  this  appel- 
late court  to  judge  of  the  propriety  of  granting  a  new  trial 
upon  either  of  those  grounds. 

For  this  purpose,  it  will  be  necessary  to  recur  to  the  act  of 
Congress  creating  this  court,  and  defining  its  powers,  and,  to 
some  extent,  regulating  its  practice. 

The  eighth  section  of  the  act,  12  TI.  S.  Statutes  at  Large, 
764,  provides,  "that  if  upon  the  trial  of  a  cause  an  exception 
be  taken,  it  may  be  reduced  to  writing  at  the  time,  or  it  may 
be  entered  on  the  minutes  of  the  justice,  and  afterward  set- 
tled in  such  manner  as  may  be  provided  by  the  rules  of  the 
court,  and  then  stated  in  writing,  in  a  case  or  bill  of  excep- 
tions, with  so  much  of  the  evidence  as  may  be  material  to 
the  questions  to  be  raised;  but  such  case  or  bill  of  exceptions 
need  not  be  sealed  or  signed." 

"The  justice  who  tries  the  cause  may  in  his  discretion 
entertain  a  motion,  to  be  made  on  his  minutes,  to  set  aside  a 
verdict  and  grant  a  new  trial  upon  exceptions,  or  for  insuffi- 
cient  evidence,  or  for  excessive  damages,  provided  that  such 
motion  be  made  at  the  same  term  or  circuit  at  which  the 
trial  was  had.  When  such  motion  is  made  and  heard  upon 
the  minutes,  an  appeal  to  the  general  term  may  be  taken 
from  the  decision,  in  which  case  a  bill  of  exceptions  or  case 
shall  be  settled  in  the  usual  manner." 

It  is  important  that  the  provisions  of  this  section  be  ftilly 
understood. 
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I  observe  first,  tbat  this  section  speaks  of  a  case  and  a  bill 
of  exceptions.  It  would  scarcely  seem  necessary  to  explaiu 
to  an  attorney  at  law  what  is  meant  by  a  case  or  bill  of 
exceptions,  but  at  the  hazard  of  wasting  time  I  will  state 
that  a  bill  of  exceptions,  in  practice,  is  a  formal  statement, 
in  writing,  of  exceptions  taken  to  the  opinion  or  decision  of  a 
judge  to  a  jury,  delivered  during  the  trial  of  a  cause,  or  after 
the  charge  to  the  jury,  and  before  the  rendition  of  their  ver- 
dict, setting  forth  the  proceedings  on  the  trial,  the  opinion  or 
decision  given,  and  the  exception  taken  thereto.  This  bill 
of  exceptions  need  not  be  signed  or  sealed  by  the  judge, 
but  is  to  be  settledby  the  judge,  that  is,  in  some  way  certified 
to  the  appellate  court  that  the  bill  of  exceptions  truly  and 
corre^ctly  presents  the  question  raised  before  him  on  the 
trial,  and  how  decided.  (See  3  Blackstone's  Com.,  372;  3 
Stephens'  Com.,  615.)  Whoever  wishes  to  learn  further  as 
to  the  nature  and  mode  of  making  a  bill  of  exceptions,  may 
consult  Raymond  on  Bill  of  Exceptions,  33,  34 ;  2  Tidd's 
Practice,  802,  864;  2  Reeve's  History  of  the  English  Law, 
188. 

The  making  of  a  case  is  provided  for  in  this  section,  which, 
as  near  as  I  can  define  it,  is  <^  a  statement  in  writing  of  the 
facts  proved  on  the  trial  of  a  cause j  drawn  up  and  settled  by 
the  attorneys  for  the  respective  parties  under  the  supervision 
of  the  judge,  for  the  purpose  of  having  certain  x>oints  of  law 
which  arose  at  the  trial,  and  which  could  not  then  be  satis- 
factorily decided,  determined  upon  full  argument  before  the 
court  in  banc,  (general  term.)  This  is  otherwise  called  a 
special  case ;  and  it  is  usual  for  the  parties,  where  the  law  of 
the  case  is  doubtful,  to  agree  that  the  jury  shall  find  a  gen- 
eral verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  such  a  case  to  be  made,  instead  of  obtaining  from 
the  jury  a  special  verdict.  (See  3  Bl.  Com.,  378;  3  Ste- 
phens' Com.,  621;  Stephens'  PL,  92,  93;  1  Archbold's 
Prac,  216.) 

The  motion  made  for  a  new  trial  upon  all  the  grounds  men- 
tioned in  the  paper  before  us,  might,  in  the  discretion  of  the 
justice  presiding,  be  ordered  to  be  heard  in  the  first  Instance 
at  the  general  term. 

That  order  was  made  in  this  case,  and  the  legal  effect  of 
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that  order  was  simply  a  refusal  of  the  justice  to  entertaiu  the 
motion  upon  his  owu  minutes  of  the  trial. 

What  then  ?  If  a  formal  bill  of  exceptions  be  taken  oq 
the  trial,  and  which  was  ground  for  a  new  trial,  the  party 
may  thereupon  appeal  to  this  court  in  general  term,  and  then 
have  the  ruling  of  the  justice  reviewed.  If  the  exception  be 
simply  noted  on  the  minutes  of  the  justice,  and  he  entertains 
the  motion  and  denies  it ;  or  if  he  refuses  to  entertain  the 
motion ;  or,  as  in  this  case,  if  he  orders  the  motion  to  be 
heard  at  the  general  term  in  the  first  instance,  the  party 
then  makes  out  his  formal  bill  of  exceptions,  which  is  settled 
by  the  justice,  and  upon  that  brings  the  case  to  the  court  in 
general  terra. 

If  the  motion  for  a  new  trial  be  made  on  the  justice's  min- 
utes, upon  either  of  the  other  two  grounds  mentioned  iii  the 
statute:  1st.  That  the  verdict  is  against  the  weight  of  evi- 
dence ;  or,  2d.  That  the  damages  given  b^^  the  jury  are  exces- 
sive, and  the  justice  entertains  such  motion  and  denies  it; 
or,  which  is  equivalent  to  a  refusal  to  entertain  it,  orders  the 
motion  to  be  heard  at  the  general  term,  in  the  first  iuatance, 
then,  if  the  moving  party  desires  the  merits  of  his  motion  to 
be  reviewed  by  the  court  in  general  term,  a  case  must  be  pre- 
pared, such  as  I  have  before  described,  containing  the  plead- 
ings, and  all  the  evidence  given  on  the  trial,  or,  at  least,  so 
much  thereof  as  tends  to  prove  or  disprove  the  question  in 
dispute,  and  aought  to  be  reviewed,  which  case  should  always 
be  settled  as  prescribed  by  the  rules  of  court.  In  no  other 
way  can  a  motion  for  a  new  trial,  for  the  two  causes  last  men- 
tioned, be  intelligently  reviewed  by  an  appellate  court.  How 
can  the  latter  court  decide  that  a  ^^  verdict  is  against  evi- 
dence;"  or,  '*  against  the  weight  of  evidence ; "  or, "  contrary 
to  evidence,"  except  by  having  laid  before  it  all  the  evidence 
given,  tending  to  prove  or  disprove  the  issue  submitted  to 
the  jury  f 

The  same  is  true  where  the  ground  of  the  motion  for  a  new 
trial  is  that  the  damages  given  by  the  jury  are  excessive. 

This  wise  provision  in  the  organic  act,  allowing  a  motion 
to  be  made  at  the  same  term  at  which  the  trial  is  had,  for  a 
new  trial,  on  the  ground  that  the  justice  erred  in  his  rnling^ 
of  law,  no  matter  whether  the  rulings  made  and  excepted  to 
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were  at  the  time  reduced  to  a  formal  bill  of  excepHions,  or 
whether  the  ruliugs  and  exceptions  were  simply  noted  upon 
his  minotea.  In  either  case  the  justice  may  upon  this  motion 
reconsider  his  rulings  of  the  law,  and  if  he  finds  himself  in 
error,  may,  and  should,  grant  a  new  trial. 

In  respect  to  the  two  other  grounds  of  motion,  the  plead- 
ings being  before  him,  and  all  the  evidence  given  on  the  trial 
fresh  in  his  recollection,  the  presiding  justice  is  quite  as  well 
if  not  better  qualified  to  judge  of  the  propriety  of  granting  a 
new  trial  than  the  appellate  court  can  be,  especially  in  refer- 
ence to  the  two  last  grounds  of  motion  mentioned  in  the  act. 
He  has  the  pleadings  before  him,  listens  to  the  testimony, 
sees  the  manner  in  which  the  witnesses  testify,  and  knows 
how  a  question  ingeniously  put  for  the  purpose  of  eliciting  a 
favorable  answer  from  a  willing,  anxious,  and  not  over-scru- 
pulous witness  often  decides  the  fate  of  a  case  before  a  jury. 
It  is  quite  impossible  for  the  appellate  court  to  have  laid  be- 
fore it  what  the  justice  presiding  at  the  trial  must  necessarily 
know;  unless  the  whole  trial,  by  some  mode  yet  undiscovered, 
could  be,  as  it  were,  daguerreotyped  and  presented,  in  all  its 
peculiar  features,  to  the  court  in  general  term. 

The  law  further  provides  that  the  motion  for  a  new  trial, 
upon  the  three  grounds  before  mentioned,  may  be  made  upon 
the  minutes  of  the  justice,  provided  the  motion  be  made  at  the 
term  at  which  the  trial  is  had.  Such  motion,  if  made,  should 
be  heard  and  determined  at  the  term  at  which  it  is  made, 
otherwise  it  should  be  regarded  as  denied  or  refused  to  be 
entertained,  and,  in  either  event,  a  case  or  bill  of  exceptions 
should  be  made,  if  it  be  desired  to  bring  the  matter  for  review 
before  the  court  in  general  term. 

If  the  presiding  justice  grant  a  new  trial  upon  either  of 
the  grounds  mentioned  in  section  8  of  the  organic  act,  such 
order  would  not  be  appealable  to  the  court  in  general  term, 
for  the  reason  that  the  order  grantin^g  a  new  trial  does  not 
involve  the  merits  of  the  controversy.  On  the  other  hand, 
if  the  motion  for  a  new  trial  be  made  to  the  justice  presiding, 
upon  his  minutes,  for  either  of  the  causes  mentioned  in  sec 
tion  8,  and  he  refuses  to  entertain  it,  or  entertains  but  denies 
it,  an  appeal  may  then  be  made  to  the  general  terra  in  the 
mode  I  have  pointed  out.     The  denial  of  these  motions, 
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founded  "on  the  causes  mentioned  in  section  8,  involves  the 
merits  of  the  suit,  for  if  the  verdict  of  the  jury  be  allowed  to 
stand,  judgment  follows,  as  a  matter  of  course,  and  ends  tbe 
controversy. 

This  case  seems  to  invite  some  further  remark  upon  the 
peculiar  provisions  of  the  organic  act,  contained  in  sectiou 
5,  providing  for  special  terms  of  the  court  to  be  held  by  one 
of  the  justices  at  such  time  or  times  as  the  court  in  general 
term  shall  appoint.  In  pursuance  of  this  power,  tbe  conrt 
has  appointed  the  first  Tuesday  in  each  month,  except 
August,  for  holding  special  terms.  The  section  further  pro- 
vides that  "  non-enumerated  motions,  in  all  suits  and  pro- 
ceedings at  law  and  in  equity,  shall  first  be  heard  and  deter- 
mined at  such  special  terms.  Suits  in  equity,  not  triable  by 
jury,  shall  also  be  heard  and  determined  at  such  special  terms. 
Bat  the  justice  holding  such  special  terms  may,  in  his  discre- 
tion, order  any  such  motion  or  suit  to  be  heard,  in  the  first 
instance,  at  a  general  term.''  Two  further  provisions  in  tbe 
organic  act  ought  to  be  considered  in  this  connection,  namely : 
The  provision  in  the  first  section  that  "  a  special  term  may 
be  held  at  the  same  time  with  a  circuit  court,  and  by  the 
same  justice ;''  and  the  provision,  in  the  sixth  section,  "That 
such  court  in  general  term  may  also  establish  such  other 
rules  as  it  may  deem  necessary  for  regulation  of  the  practice 
of  the  several  courts  organized  by  this  act ;  and,  from  time 
to  time,  revise  and  alter  such  rules.  It  may  also  det^rmine^ 
by  rtilej  what  motions  shall  he  heard  at  a  special  term  as  enu- 
merated motions^  and  tchat  motions  shall  he  heard  at  a  general 
term  in  the  first  instance."^ 

[Jnder  the  power  conferred,  in  the  latter  part  of  the  sixth 
section,  this  court  has  determined,  by  its  rules  100  and  101, 
what  motions  shall  be  heard,  in  the  first  instance,  at  a  gen- 
eral term,  and  what  shall  be  first  heard  at  the  special  term. 

The  object  sought  to  be  attained  by  the  provisions  of  the 
statute,  and  the  adoption  of  rules  100  and  101,  was  to  dis- 
criminate as  to  what  motions  should  or  might  be  heard  at  a 
general  term,  in  the  first  instance,  and  what  motions  shonld 
be  first  heard  and  decided  at  a  special  term ;  the  true  ineaa- 
ing  of  the  statute  and  the  rule  of  court  being  that  evp ry 
motion  not  involving  the  merits  of  a  suit  or  proceeding  shall, 
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in  the  Urst  instauce,  be  heard  and  decided  at  a  special  term, 
and  that  such  motions  are  not  appealable ;  nor  can  they  be 
properly  ordered  to  be  heard  at  a  general  term,  in  the  first 
instance.  The  only  obscurity  in  the  practice  to  be  adopted, 
under  the  peculiar  language  of  the  organic  act,  arises  out  of 
the  provisions  contained  in  the  5th  section,  viz,  taken  in  con- 
nection with  the  latter  part  of  the  6th  section  :  '*Xon-enumer- 
ated  motions  in  all  proceedings  at  law  and  in  equity  shall 
first  be  heard  and  determined  at  such  special  terms.  But  the 
justice,  holding  such  special  term,  may,  in  his  discretion, 
order  any  such  motion  or  suit  to  be  heard,  in  the  first  instance, 
at  a  general  term." 

This  is  all  plain  enough  if  we  know  what  a  non-enumerated 
motion  is.  For  it  would  seem  from  this  language  that  all  non- 
enumerated  motions  in  suits  at  law  aud  in  equity,  whatever 
that  designation  may  include,  and  all  suits  in  equity,  not  tri- 
able by  jury,  may,  in  the  discretion  of  the  justice,  be  ordered 
to  be  heard  at  the  general  term.  But  the  latter  part  of  sec- 
tion 6  is  strongly  in  conflict  with  such  a  construction  of  the 
provision  in  section  5,  allowing  the  court  to  determine  by  rule 
what  motions  shall  be  heard  at  a  special  term  as  non-enumer- 
ated motions,  and  what  motions  shall  be  heard  at  a  general 
term  in  the  first  instance. 

I  have  looked  with  some  care  into  works  on  the  practice  ot 
eourts  of  law  to  find  the  origin  of  the  distinction  between 
enumerated  and  non-enumerated  motions,  terms  which  are 
found  in  the  organic  act.  The  only  light  I  have  found  on  this 
subject  comes  from  various  works  on  the  practice  of  the 
supreme  court  of  the  State  of  New  York.  It  is  generally 
reputed  that  Ex-Senatpr  Harris,  of  that  State,  draughted  the 
organic  act  establishing  this  court.  He  was  for  many  years  a 
lawyer  of  extensive  practice  in  the  State  of  Kew  York,  and  for 
twelve  or  fourteen  years  a  judge  of  its  supreme  court.  By  the 
rules  of  that  court,  early  adopted,  it  was  provided  as  follows : 
"Special  motions  are  either  enumerated  or  non-enumerated. 
Enumerated  motions  comprise,  1,  motions  in  arrest  of  judg- 
ment, under  which  are  considered  motions  for  judgment  no/i 
obstante  veredicto  ;  2,  motions  arising  on  special  verdict,  bill 
of  exceptions,  case  reserved  at  the  trial,  (including  reports  of 
referees,)  subject  to  the  opinion  of  the  court,  cases  agreed  on 
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bet^^weeu  the  parties  without  trial,  demurrer  to  evidence  or 
l>leadiDgs,  writ  of  error,  or  writ  in  the  nature  of  writ  of  error, 
comprehending  the  writ  of  mandamus;  3,  all  motions  to  set 
aside  a  non-suit,  verdict,  inquisition,  or  report,  otherwise 
than  for  irregularity  exclusively.  If  on -enumerated  motions 
include  all  other  questions  submitted  to  the  court."  Gra- 
ham's Practice,  671.  Here,  so  far  as  I  have  been  able  to 
ascertain,  is  the  origin  of  the  distinction  in  hand,  and  I  allude 
to  it  now  only  because  I  think  it  gives  some  light  as  to  the 
proper  construction  and  meaning  of  the  organic  act. 

It  will  be  seen  that  what  are  designated  as  enumerated 
motions  are  motions  involving  the  merits  of  the  suit  or  pro- 
ceedings, and  very  properly  may  be  heard  in  the  first  instance 
in  the  general  term.  This,  I  think,  is  what  the  organic  act 
designed  to  accomplish ;  and  that  all  other  motions  possi- 
ble to  be  made,  but  not  involving  the  merits  of  the  action, 
should  be  made  and  determined  at  special  term. 

If  I  have  given  the  proper  construction  of  the  provisions 
of  this  law,  no  motion  made  to  a  court  in  special  term  can  be 
heard  at  the  general  term  unless  such  motion  involve  the 
merits  of  the  proceeding  or  suit  in  which  it  is  made. 

Much  has  been  said  in  this  case  in  no  way  necessary  to  a 
proper  disposition  of  the  case ;  but  it  seemed  to  me  to  afford  a 
convenient  opportunity  for  the  court  to  express  its  views, 
in  writing,  upon  some  questions  of  practice  of  frequent  recur- 
rence, which,  if  acquiesced  in  by  the  court,  will  be  observed 
by  the  court  and  practiced  by  the  bar. 
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MAX  LUCHS  vs.  PAKKEKSON  JONES. 
At  Law.— No.  8930. 

I.  Id  case  of  the  sale  of  real  property  nnder  a  deed  of  trnst,  the  purchaser, 

as  matter  of  law,  becomes  vested  with  the  title,  and  if  the  p^Tson  who 
executed  the  trust-deed  remains  in  possession  of  the  preuiises  with- 
out any  agreement  to  that  effect,  he  becomes,  by  operation  of  the 
landlord  and  tenant  act,  tenant  by  sufferance  to  such  purchaser,  and, 
apou  being  notified  to  quit  in  thirty  days,  is  liable  to  be  turned  out 
by  prooeodingB  under  that  statute. 

II.  The  judgment  of  the  special  term  in  cases  of  appeal  from  justices  of 

the  peace  is  final ;  and  it  has  the  same  effect  in  cases  arising  under 
the  landlonl  and  tenant  act  as  in  other  cases. 

The  case  is  stated  in  the  opinion  of  the  court. 

« 

Moore  and  Hine  for  plaintiff. 

The  plaintiff  and  appellant  insist  that  the  court  below 
erred  in  deciding  that  there  was  no  evidence  conducing  to 
show  that  the  relation  of  landlord  and  tenant  existed 
between  appellant  and  appellee.  It  will  be  seen  that  in  the 
deed  of  trust  the  appellee  surrenders  the  possession  of  the 
property  in  dispute  to  the  trustee,  with  a  reservation  to  be 
re-invested  with  the  possession  upon  the  payment  of  the 
money  due  and  other  charges. 

The  appellant  insists  that  the  possession,  as  a  matter  of 
law,  followed  the  legal  title,  which  was  vested  in  the  trustee^ 
and  that,  when  the  purchase  was  made  by  the  api>ellant,  the 
appellee  became,  by  operation  of  law,  his  tenant,  and  was 
liable  to  be  turned  out  by  a  writ  of  forcible  detainer.  (See 
Taylor's  Landlord  and  Tenant,  pages  ^8  and  39,  sec.  64,  and 
authorities  cited,  sec.  122,  page  74.) 

We  insist  that  the  judgment  of  the  court  below  must  be 
reversed. 

Carrington  cfc  Carrington  for  defendant. 
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Mr.  Justice  MacArthur  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  before  a  justice  of  the  peace 
of  the  District  of  Columbia  under  the  statute  "  to  regulate 
proceedings  between  landlord  and  tenant,''  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  possession  of  the  premises 
in  dispute,  and  the  defendant  appealed  to  this  court.  On 
the  trial  in  the  special  term,  the  judge  presiding  instructed 
the  jury  that  *'  there  was  no  evidence  conducing  to  prove 
such  tenancy  as  authorized  this  proceeding,  and  they  mast 
therefore  find  a  verdict  for  defendant  A  verdict  was  re- 
turned in  accordance  with  this  instruction,  and  an  appeal 
was  taken  therefrom  to  the  general  term  upon  a  bill  of 
exceptions. 

It  also  appears  that  the  plaintiff  read  in  evidence  at  the 
trial  a  deed  of  trust  executed  by  the  defendant,  who  was  the 
owner  of  the  premises  in  question,  conveying  them  to  Philip 
A.  Darneille,  trustee,  and  dated  March  8,  1870.  The  deed 
recites  that  the  defendant,  Jones,  had  given  his  promissory 
nole  to  George  P.  Needham  for  the  sum  of  $950,  payable  in 
twelve  months,  and  to  secure  the  payment  of  this  note  the 
said  deed  of  trust  was  executed.  It  contains  the  usual  power 
authorizing  the  trustee,  upon  default  being  made  in  the  pay- 
ment of  the  note,  to  sell  the  premises  and  convey  them  in 
fee-simple  to  the  purchaser.  Darneille  was  introduced  by 
the  plaintiff'  and  swore  that  he  was  the  trustee  nameil  in  the 
deed,  and  that  he  sold  the  premises  and  conveyed  them  to 
the  plaintiff,  who  was  the  purchaser.  The  plaintiff  also 
proved  tliat  the  defendant  remained  in  possession  without 
his  consent,  and  that  he  had  served  him  with  a  notice  of 
thirty  days  to  quit  and  surrender  the  premises.  This  is  a 
substantial  statement  of  the  facts  contained  in  the  bill  of 
exceptions  upon  which  the  court  below  directed  a  verdict  for 
defendant.  I  was  of  opinion  then  that  the  relation  of  land- 
lord and  tenant  between  the  parties  could  not  be  inferred 
from  these  circumstances  so  as  to  bring  the  cause  within  the 
statute  upon  which  it  was  founded.  A  careful  examination 
of  the  language  used  in  the  first  section  has  satisfied  me  thai 
in  this  respect  my  construction  of  the  act  was  erroneous,  and 
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all  the  judges  who  heard  the  case  here  are  of  the  same  opin- 
ion. 

That  portion  of  the  first  section  which  is  to  be  considered 
in  disposing  of  this  case,  reads  as  follows: 

**That  a  tenancy  at  will  shall  not  arise  or  be  created  with- 
out an  express  contract  or  letting  to  that  effect,  and  that  all 
occupation,  possession,  or  holding  of  an^^  messuage  or  real 
estate  without  express  contract  or  lease,  or  by  such  contract 
or  lease  the  terms  of  which  have  expired,  shall  be  deemed 
and  held  to  be  tenancies  by  sufferance ;  and  all  estates  at 
will  or  sufferance  may  be  determined  by  a  notice  in  writing 
to  quit,  of  thirty  days,  delivered  tothe  tenant  in  hand  or  to 
some  person  of  proper  age  upon  the  premises,  or  in  the  ab- 
sence of  such  tenant  or  person,  then  such  notice  may  be 
served  by  affixing  the  same  to  a  conspicuous  part  of  the 
premises  where  it  may  be  conveniently  read.'' 

It  will  be  seen  that  tenancies  of  two  kinds  are  here  pro- 
vided for,  one  being  at  will  and  the  other  by  sufferance,  and 
that  both  may  be  determined  by  a  notice  to  quit  in  thirty 
days.  It  also  appears  that  a  tenancy  at  will  cannot  be  cre- 
ated without  an  express  contract,  but  that  all  occupation, 
possession,  or  holding  of  real  estate  without  a  contract,  or 
by  one  the  terms  of  which  have  expired,  shall  be  deemed  a 
tenancy  by  sufferance.  The  simple  fact  of  possession  where 
there  is  no  contract  is  a  sufficient  circumstance  to  create  such 
tenancy ;  and  if  a  man,  therefore,  holds  possession  of  premises 
belonging  to  another,  and  there  is  no  agreement  between 
them,  the  relation  of  landlord  and  tenant  arises  by  mere 
operation  of  the  statute. 

At  common  law  an  estate  at  sufferance  is  where  one  comes 
into  possession  of  land  by  lawful  title,  but  keeps  it  afterward 
without  any  title  at  all ;  as  if  a  man  takes  a  lease  for  a  year, 
and  aft^r  the  year  is  expired  continues  to  hold  the  premises 
without  any  fresh  lease  from  the  owner  of  the  estate.  2 
Btackstone,  150.  It  also  occurs  wher^  the  tenant  willfully 
holds  over  after  the  determination  of  his  term.  But  the  act 
In  force  here  relates  to  all  occupation  or  possession  whether 
with  or  without  a  previous  contract,  and  declares  in  explicit 
terms  that  such  possession  is  the  ample  requisite  to  consti- 
tute a  tenancy  by  sufferance. 
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I  am  aware  that  in  several  of  the  States  it  has  been  de- 
cided that  in  order  to  authorize  the  institution  of  summary 
proceedings  to  recover  the  possession  of  land,  the  relation  of 
landlord  and  tenant  must  be  shown  to  have  existed  between 
the  parties  by  agreement.  The  statutes;,  however,  under 
which  these  decisions  have  been  made,  differ  from  the  one  in 
force  in  this  District.  They  do  not  undertake  to  create  a 
new  kind  of  tenancy,  and  a  remedy  to  enforce  it.  They  gen- 
erally provide  for  cases  of  forcible  and  unlawful  entries  apon 
land,  and  for  a  wrongful  holding  over  by^a  tenant  after  the 
expiration  of  the  time  for  which  the  premises  have  been 
leased  to  him.  The  language  used  in  the  present  act  of  Con- 
gress is  more  comprehensive,  for  it  was  evidently  their 
design,  in  addition  to  these  cases,  to  deelare  that  where  a 
person  is  in  possession  of  laud  belonging  to  another  without 
lease  or  agreement,  he  is  to  be  deemed  a  tenant  by  sufferance, 
and  that  upon  his  being  served  with  a  notice  of  thirty  days 
to  quit,  he  is  to  be  liable  to  the  sumtnary  process  furnished 
by  the  second  section  of  the  act.  We  hold,  therefore,  that 
these  proceedings  may  be  maintained  in  this  District  against 
a  person  in  possession  of  real  estate,  although  the  conven- 
tional relation  of  landlord  and  tenant  does  not  exist  between 
the  parties. 

In  the  case  at  bar,  it  appears  that  the  premises  were 
owned  by  the  defendant  at  the  time  he  executed  the  deed  of 
trust,  and  that  upon  the  sale  being  made  by  the  trustee  the 
plaintiff  became  the  purchaser.  As  a  matter  of  law  the  legal 
title  was  vested  by  virtue  of  such  purchase  in  the  plaintiff, 
and  the  defendant  remaining  in  possession  of  the  premises 
without  any  agreement  to  that  effect,  became  by  operation  of 
the  statute  tenant  by  sufferance,  and  upon  being  notified  to 
quit  in  thirty  days,  was  liable  to  be  turned  out  by  a  proceed- 
ing of  this  kind. 

The  third  section  provides  that  if  defendant  upon  the  trial 
before  the  justice  pleads  title  in  himself,  the  suit  is  to  be 
removed  into  this  court.  If  the  defendant's  possession  is 
without  agreement,  he  is  under  no  disability  or  estoppel  from 
asserting  title  in  himself,  and  if  he  pleads  that  fact,  the  canse 
is  removed  atonceintoanappropriate  tribunal  for  the  determi- 
nation of  such  an  issue.    We  can,  therefore,  see  no  iucou- 
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lenience  likely  to  arise  from  the  construction  we  hare  placed 
upon  the  law. 

Entertaining  these  views,  we  would  be  obliged  to  reverse 
the  judgment  if  the  case  were  properly  before  us.  But  we 
think  the  general  term  has  no  jurisdiction  of  the  appeal. 
The  twelfth  section  of  the  act  organizing  this  court  gives  an 
appeal  from  judgments  of  justices  of  the  peace,  but  expressly 
declares  that  such  appeals  shall  be  heard  and  decided  at  a 
special  term.  We  have  determined  in  several  instances  that 
the  judgment  of  the  special  term  in  these  appeal  cases  is  final, 
and  that  we  have  no  jurisdiction  to  review  them  here.  We 
still  think  this  is  the  obvious  meaning  of  the  statute.  The 
right  of  appeal  to  this  court  in  cases  arising  under  the  land- 
lord and  tenant  act  is  given  in  the  fourth  section,  but  only  in 
the  same  manner  as  appeals  are  taken  in  other  cases.  The 
judgment  of  the  special  term  in  this  respect  has,  therefore, 
the  same  final  effect  as  in  other  cases  of  appeal  from  justices 
of  the  peace,  and  it  is  equally  clear  that  we  can  exercise  no 
more  jurisdiction  in  one  case  than  in  the  other. 

Although  we  are  obliged  to  dismiss  this  appeal  for  the 
reasons  stated,  we  have  thought  it  a  suitable  opportunity  to 
construe  that  portion  of  the  law  which  was  presented  in  the 
argument,  as  a  judicial  interpretation  was  of  constant  and 
almost  daily  importance. 

Let  the  appeal  be  dismissed  for  want  of  jurisdiction. 
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JOSIAH  W.  DEENER  vs.  WILSON  E.  BROWN  AND 

JEROME  BROWNE,  Jr. 

At  Law.— No.  9225. 

W.  made  bis  bank-check  for  the  accommodation  of  B.,  who  transferred  it 
to  D.  The  latter  did  not  present  it  for  payment  at  the  bank  for  np^rard 
of  five  mouths.  For  three  or  four  months  after  the  date  of  the  check, 
B.  was  in  solvent  circumstances  and  the  money  could  have  been 
collected  out  of  him,  but  subsequently  he  became  insolvent,  and  tw 
continued  to  the  time  of  the  trial.  Immediately  before  the  check 
was  presented,  W.  directed  the  bank  not  to  pay  it :  Held — 

I.  That  the  drawer  of  a  check  appropriates  the  amount  it  calls  for  out  of 

the  deposit  to  his  credit  in  the  bank  at  the  time  of  its  date,  and  he 
has  no  right  to  withdraw  it  afterward. 

II.  If  the  holder  of  a  check  delays  iu  presenting  it,  and  in  the  mean  time 

the  bank  fail,  the  loss  will  be  his  and  not  that  of  the  drawer. 

III.  That  the  check  was  an  accommodation-check  loaned  by  W.  to  B., 
cannot  exonerate  him  from  liability,  for  he  occupies  the  grouod  of 
the  maker  of  commercial  paper. 

STATEMENT  OF  THE  CASE. 

Action  on  the  following  check : 

'< No.  40.]  "Washington,  D.  C,  July  24,  1871. 

National  Metropolitan  Bank,  pay  to  J.  Browne,  jr.,  or 
bearer,  one  liundred  dollars,  ($100.) 

W.  E.  BROVVN.^ 

[Revenue-stamp,  2  cents.] 

(indorsed:)  "J.  Browne,  jr.,  J.  W.  Deener.^' 

On  tlie  —  day  of  November,  A.  D.  1873,  the  above  cause 
being  called  for  trial,  the  same  was  submitted  to  the  court  to 
hear  the  evidence  and  determine  the  cause,  whereupon  the 
plaintiff  proved  the  following  facts : 

1.  The  signature  of  Wilson  E.  Brown  on  said  check  to  be 
the  genuine  signature  of  said  defendant  Wilson  E.  Brown. 
That  said  check  was  drawn  in  favor  of  Jerome  Browne,  jr. ; 
that  the  signature  on  back  of  said  check  is  the  genuine 
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signature  of  said  defendant,  Jerome  Browne,  jr. ;  and  that 
said  check  was  presented  for  payment  at  said  National  Met- 
ropolitan Bank  on  the  4th  day  of  January,  1872,  between 
the  hours  of  1  and  2  o'clock  p.  m.,  and  during  the  business 
hours  of  said  bank ;  and  that  payment  thereof  was  refused 
by  said  bank.  That  said  plain tifi'  received  said  check  from 
said  defendant  Jerome  Browne,  jr.,  for  valuable  considera- 
tion, on  the  26th  day  of  July,  1871.  And  that  said  plaintiff 
presented  said  check  at  said  bank  for  payment  on  the  4th 
day  of  January,  1872,  and  payment  was  refused  by  said 
bank.  That  said  defendant  Wilson  E.  Brown  instructed 
said  bank  about  the  time  said  check  was  presented  for 
payment  not  to  pay  said  check.  And  that  said  defend- 
ant Wilson  E.  Brown  had  no  funds  in  said  bank  with 
which  to  pay  said  check  at  the  time  it  was  presented  for 
payment.  That  soon  after  said  check  was  transferred  to 
plaintiff  he  laid  it  away  and  forgot  all  about  it,  until,  look- 
ing over  his  papers  afterward,  he  accidentally  found  it,  and 
immediately  afterward  presented  it  to  said  bank.  That  said 
National  Metropolitan  Bank  at  the  date  of  said  check  was 
solvent,  and  continued  to  be  solvent  from  the  date  of  said 
check  to  the  time  of  presentation  of  said  check  for  payment, 
and  continued  solvent  to  date  of  trial  of  said  cause,  and 
was  then  solvent  j  and  said  plaintiff  then  offered  and  read 
in  evidence  said  check.  And  that  plaintiff  was  the  present 
owner  and  holder.    And  then  said  plaintiff  rested  his  case. , 

The  defendant  Wilson  E.  Brown,  to  maintain  the  issue  on 
his  part,  ollered  and  proved  in  evidence  the  following  facts, 
subject  to  the  exceptions  hereinafter  mentioned. 

That  said  plaintiff'  presented  said  check  for  payment  at 
said  bank  on  the  4th  day  of  January,  1872,  and  never  before 
that  time  presented  said  check  at  said  bank  for  payment. 

That  said  check  was  an  accommodation-check  for  ten  days; 
that  for  three  or  four  months  from  date  of  said  check,  said 
defendant  Jerome  Browne,  jr.,  was  solvent,  and  that  the 
money  could  have  been  made  out  of  him.  And  that  in  the 
month  of  November  preceding  the  presentation  of  said  check 
said  defendant  Jerome  Browne,  jr.,  was  insolvent,  and  re- 
mained so  up  to  the  time  of  trial ;  that  after  the  date  of  said 
check,  and  up  to  the  date  of  November,  said    defendant 
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Jerome  Browne  Jr.,  carried  on  business  and  paid  many  notes. 
And  if  said  check  had  been  presented  at  any  time  before 
said  date  it  was  presented  it  would  have  been  paid,  as  it  was 
for  a  small  amount.  And  that  the  said  Wilson  E.  Brown 
had  been  a  good  customer  at  the  bank. 

To  the  admissibility  of  each  and  every  part  of  said  evi- 
dence, at  the  time  each  and  every  part  was  offered,  said 
plaintiff,  by  his  counsel,  objected.  And  yet  the  court  over- 
ruled each  and  every  objection,  and  admitted  and  heard  each 
and  every  part  of  said  evidence.  And  plaintiff,  by  his  coun- 
sel, then  and  there  excepted  to  each  ruling.  Whereupon 
said  defendant  Wilson  E.  Brown  rested  his  case. 

Ko  evidence  was  offered  on  the  part  of  said  defendant 
Jerome  Browne,  jr. 

Judgment  was  rendered  by  the  court  for  defendant. 


William  J.  Miller  for  plaintiff: 

The  plaintiff  contends  that  the  court  erred  in  its  finding^ 
decision,  and  judgment  upon  the  fact^s  presented  in  this  case, 
because,  even  admit  for  the  sake  of  the  argument  (but  which 
we  do  not  admit)  that  the  foregoing  evidence  on  the  part  of 
the  defense  was  admissible,  yet  there  was  no  evidence  to 
show  that  the  defendant  Wilson  B.  Brown  (the  drawer  of 
the  check)  was  injured  by  the  non-presentation.  On  the 
contrary,  it  appears  from  the  evidence  that  the  National 
Metropolitan  Bank,  on  which  the  check  was  drawn,  was  sol- 
vent at  the  date  of  the  check,  and  from  that  time  continued 
to  be  and  was  solvent  at  time  of  presentation  of  check  for 
payment,  and  at  time  of  the  trial  of  the  cause;  and  that  the 
defendant  Wilson  E.  Brown,  drawer  of  the  check,  had  no 
funds  in  the  bank.  Hence  we  claim  that  a  valuable  consid- 
eration having  been  given  for  the  check,  and  Wilson  E. 
Brown,  drawer  of  said  check,  was  not  injured  or  damaged  by 
the  non-presentation  of  the  check  for  payment  before  the  4th 
day  of  January,  1872,  and  as  the  bank  was  solvent  on  the 
day  it  was  presented,  and  defendant  Wilson  E.  Brown  had 
no  funds  in  said  bank  with  which  to  pay  said  check,  judg- 
ment should  have  been  given  for  the  plaintiff.  In  matter  of 
Ephraim  Brown,  2d  Story,  602-511;   Convoy  vs.    Warrenj 
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3  Jobasou's  Cases,  259;  4  Kent's  Gomm.,  4th  ed.,  p.  549, 
note* ;  Little  vs.  Phcenix  Bank,  2  Hill,  K  Y.  R.,  425;  Rob- 
inson vs.  Hatokesfordj  9  Queen's  Bench,  52 ;  Mullock  vs.  Bad- 
akisenj  23  Eng.  Law  and  Equity  E.,  94. 


John  E,  Norris  for  defendant  W.  E.  Brown : 

There  was  no  legal  or  sufficient  demand  of  payment  of  the 
check,  and  no  legal  or  sufficient  notice,  both  of  which  are 
required.  Laches  on  the  part  of  the  plaintiff  takes  away  bis 
right  to  relief.  1  Parsons  on  Notes  and  Bills,  p.  355,  and 
Cruger  vs.  Armstrong,  &c.,  3  Johnson's  Cases,  5,  citing  2  Rob- 
inson, 173. 

The  plaintiff  was  bound  to  due  diligence  in  presenting  the 
check  for  payment.  American  Law  Register,  New  Series, 
vol.  ix,  320. 

Checks  drawn  in  the  ordinary  general  form,  not  describing 
any  particular  fund,  do  not  amount  to  an  assignment  of  the 
funds  of  the  drawer  in  the  bank.  Am.  Law  Reg.,  vol.  vii, 
376-7. 

The  same  rules  apply  to  checks  as  to  notes  and  other  nego- 
tiable paper  and  securities,  that  the  holder  must  use  diligence 
in  collecting,  especially  if  the  condition  of  the  parties  has 
been  changed  so  as  to  prevent  the  guarantor  from  re-imburs- 
iog  himself.    1  Parsons  on  Bills  and  Notes,  355. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

This  is  an  action  by  the  holder  of  a  check  against  the 
drawer,  Wilson  E.  Brown,  and  the  indorser,  Jerome  Browne, 
jr.,  united  as  defendants,  as  permitted  by  our  laws.  The 
check  is  dated  24th  July,  1871,  is  drawn  for  $100,  and  paya- 
ble to  Jerome  Browne  or  hearer.  It  was  passed  to  the  plaintiff 
in  course  of  business,  for  value,  and  without  notice  that,  as 
between  the  drawer  and  payee,  it  was  for  the  accommodation 
of  the  latter.  It  was  held  by  the  x)laintiff,  without  presenta- 
tion at  the  bank,  till  the  4th  of  January,  1872 — a  period  of 
five  months  and  twenty  days.  It  was  then  presented  for  pay- 
ment, but  the  drawer  had  no  funds  in  the  bank  to  meet  it, 
and  payment  was  refused.  The  payee,  Jerome  Browne,  makes 
23  DC 
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no  defense ;  but  the  drawer,  Wilson  E.  Brown,  elaiois  tbat  the 
clieck  in  question  was  drawn  for  accommodation  of  the  payee, 
and  that  he  was  discharged  from  his  original  liability  in  con- 
sequence of  the  holder's  delay  in  presenting  the  note  for  pay- 
ment. At  the  trial  in  the  circuit  court  the  following  evidence 
was  oflfered  by  the  defense,  and  allowed  to  go  to  the  jury : 

1 .  Evidence  that  the  check  was  not  presented  for  payment 
till  the  4th  of  January,  1872. 

2.  That  the  check  was  an  accommodation-check,  loaned  by 
the  drawer  to  Jerome  Browne,  jr.,  for  ten  days. 

3.  Evidence  that  for  three  or  four  months  after  the  date  of 
the  check  Jerome  Browne,  jr.,  was  in  solvent  circumstances, 
and  that  the  money  could  have  been  collected  from  him; 
but  that  subsequently  to  Isovember,  1871,  he  was  insolvent 
and  continued  so  to  the  date  of  the  trial. 

To  the  admission  of  this  evidence  plaintiff  objected,  and 
excepted  to  the  rulings  of  the  court  allowing  it  to  be  given  to 
the  jury. 

No  evidence  was  given  or  offered  to  show  that  the  holder 
of  the  check  was  other  than  a  bona-fide  holder  for  value,  and 
without  notice  of  its  accommodation  character  at  the  time 
it  was  assigned  to  him  by  Jerome  Browne,  jn  He  must 
therefore  be  regarded  as  being  the  holder  of  a  check  purchased 
in  the  course  of  business,  bona  fide,  for  value,  and  withoot 
notice  of  any  defense  against  it  on  the  part  of  its  drawer. 
Its  accommodation  character  as  between  the  drawer  and  tlie 
payee  is,  therefore,  not  an  element  belonging  to  the  case 
which  we  are  to  consider.  As  against  a  holder  of  this  char- 
acter, the  maker  of  accommodation-paper  occupies  no  other 
ground  than  the  maker  of  regular  commercial  paper. 

The  evidence  admitted  on  this  point,  therefore,  we  think 
ought  to  have  been  excluded. 

For  the  same  reason  we  think  the  evidence  tending  to 
show  that  the  indorser  was  solvent  for  four  months  after 
the  date  of  the  check,  and  after  that  up  to  the  period 
when  it  was  presented  for  payment,  and  even  to  the  date 
of  the  trial,  was  of  no  consequence.  The  holder  was  not 
bound  to  know,  nor  was  he  informed,  that  the  check  was 
other  than  it  appeared  to  be  on  its  face ;  and  there  he  saw 
that  Wilson  E.  Brown  was  the  drawer  of  the  check,  and 
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the  principal  in  the  transaction,  and  Jerome  but  an  indorser 
and  only  contingently  liable.  Had  he  released  the  latter  in 
express  terms  from  all  liability  to  him  as  such  indorser,  that 
woald  not  have  impaired  his  rights  as  against  the  drawer 
of  the  check. 

Bat  it  is  claimed  for  the  defense  that  the  plaintifif  has  lost 
his  remedy  in  consequence  of  the  long  delay  in  presenting 
the  check  for  payment. 

There  are  three  respects  at  least  in  which  a  check  differs 
from  a  bill  of  exchange :  first,  it  is  always  drawn  upon  a  bank 
or  banker,  and  is  payable  immediately  on  presentment,  with- 
out the  days  of  grace;  second,  it  requires  no  acceptance 
apart  from  the  act  of  payment ;  and  third,  it  is  always  sup- 
posed to  be  drawn  on  a  private  deposit  of  funds,  and  amounts 
to  an  absolute  appropriation  of  so  much  thereof  to  the  holder 
of  the  check,  to  remain  on  deposit  so  appropriated  until 
called  for,  and  cannot  be  afterwards  withdrawn.  Ex  parte 
Brown,  2 ;  Story  C.  0.  R,  511  to  518 ;  3  Kent's  Com.,  104, 
note ;  Conroy  vs.  Warren^  3  John's  Cas.,  259,  &c.;  Chitty  on 
Bills,  583. 

In  Hoyt  vs.  Seeley^  18  Conn.,  353,  the  holder  of  the  check 
did  not  present  it  to  the  bank  for  payment  for  more  than  two 
years,  but  because  the  bank  was  all  the  time  solvent,  and 
the  drawer  of  the  check  had  sustained  no  loss  in  consequence 
of  the  delay,  but  had  himself  withdrawn  the  funds  which 
otherwise  would  have  been  paid  upon  the  check,  it  was  held 
he  was  not  exonerated  from  liability. 

It  is  quite  true  that  the  rule  requiring  the  prompt  presen- 
tation of  bills  of  exchange  is  also  the  rule  as  to  the  presen- 
tation of  checks  upon  bankers.  But  it  means  no  more  than 
this :  that  if  the  holder  of  a  check  retains  it  in  his  possession 
beyond  the  time  prescribed  by  the  rule,  he  discharges  the 
indorsers,  if  there  be  any,  or  takes  upon  himself  the  risk  of 
the  continued  solvency  of  the  bank.  But  the  discharge  of 
he  indorsers  is  not  a  discharge  of  the  drawer  of  a  check,  any 
more  than  the  neglect  of  the  holder  of  a  promissory  note  to 
make  demand  of  payment  on  the  last  day  of  grace,  and  give 
notice  of  non-payment  to  the  indorsers  in  that  case,  would 
discharge  the  maker  of  the  note  from  liability.  He  remains 
liable,   although  all  the  other  parties  may  be  discharged, 
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because  his  is  tfae  primary  and  absolute  liability,  while  theirs 
is  but  contiDgSnt,  conditional,  and  secondary.  So  when  the 
rule  of  diligence  requires  a  check,  bill,  or  note  to  be  pre- 
sented within  any  certain  prescribed  period,  it  is  with  a  view 
to  the  liability  of  the  secondary  parties  alone. 

But  in  addition  to  what  has  been  said  on  these  questions, 
the  record  shows  us  that  the  check  in  the  present  case  was 
not  made  payable  to  the  order  of  Jerome  Browne,  jr.,  but  to 
him  or  hearer.  It  would  have  been  quite  as  negotiable  with- 
out the  indorsement  of  Jerome  Browne,  jr.,  as  with  it.  (See 
Ghitty  on  Bills,  511.)  And  so  the  plaintiff  seems  to  have 
regarded  it^  for  after  payment  was  refused,  he  took  no  paiDS 
to  give  notice  thereof  to  the  indorser.  The  holder  was  at 
liberty  to  treat  the  check  as  though  it  needed  no  indorsement, 
and  contained  none.  The  question  is  one,  therefore,  simply 
between  drawer  and  bearer,  and  the  rule  in  such  case  is  thas 
stated  by  Kent :  "As  between  the  drawer  of  a  check  and  the 
indorser,it  ought  to  be  presented  for  acceptance  (payment!) 
with  due  diligence ;  but  as  between  the  holder  and  the  drawer, 
a  demand  at  any  time  before  suit  brought  will  be  sufficient, 
unless  it  appear  that  the  drawer  has  failed,  or  the  drawer  has 
in  some  other  manner  sustained  injury  by  the  delay."  3 
Com.,  88. 

But  even  if  the  accommodation  character  of  the  paper  had 
been  known  to  the  plaintiff,  we  are  not  prepared  to  say  that 
such  a  circumstance  would  have  affected  the  result  in  this 
case. 

In  Smith  vs.  KnoXj  3  Esp.  R.,  46,  Lord  Eldon  said,  "  When 
a  bill  is  given  merely  for  the  accommodation  of  the  drawer 
or  payee,  and  that  is  sent  into  the  world,  it  is  no  answer  to 
an  action  on  that  bill  that  the  defendant  accepted  it  for  the 
accommodation  of  the  drawer,  and  that  that  fact  was  known 
to  the  holder.  In  such  case,  if  the  holder  gave  a  bona-Jide 
consideration  for  it,  he  is  entitled  to  recover  the  amount, 
though  he  had  full  knowledge  of  the  transaction." 

In  Chitty  on  Bills,  305,  it  is  said  that  the  very  object  of  an 
accommodation  acceptance  is  to  enable  the  party  accommo- 
dated to  obtain  money  or  credit  from  a  third  person,  and  there- 
fore the  want  of  consideration  furnishes  no  defense  to  one  who 
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has  advanced  money  on  the  credit  of  the  acceptor,  though  he 
may  have  been  defrauded  by  the  drawer. 

In  the  case  under  consideration,  the  drawer  of  the  check 
had  a  deposit  to  his  credit  at  the  bank  sufficient  to  pay  the 
check  at,  and  for  some  time  subsequently  to,  its  date.  By  the 
check  he  had  appropriated  its  amount  to  this  holder,  and  had 
no  right  to  withdraw  it  aftery^ard.  The  delay  in  presenting 
the  check  was  at  the  risk  of  the  holder.  If  the  bank  had 
failed  the  loss  would  have  been  his.  But  the  money  so  set 
over  was  afterward  withdrawn  by  the  drawer  of  the  check 
himself,  and  thus,  af cer  having  taken  the  money,  he  is  now 
attempting  to  throw  the  loss  on  the  party  whose  money  he 
unjustly  appropriated. 

Judgment  reversed  and  new  trial  awarded. 
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WILLIAM  W.  CORCOEAl^  vs.  THE  CHESAPEAKE 
AND  OHIO  CANAL  COMPANY,  AND  HORATIO 
ALLEN,  J.  B.  H.  SMITH,  GEORGE  S.  BROW^, 
ALLEN  B.  DAVIS,  TRUSTEES. 

I.  The  State  of  Maryland  had  obtained  first  liens  npon  the  property  and 

revenaes  of  the  Chesapeake  and  Ohio  Canal  Company.  The  legisla- 
ture of  the  State  afterward  passed  an  act  authorizing  the  company 
to  borrow  upon  its  bonds  a  sum  not  exceeding  (1,700,000,  and  the 
State  waived  her  prior  liens,  so  as  to  make  said  bonds  and  the  iuter&i 
to  accrue  thet'eoh,  preferred  liens  on  the  net  revenues  of  the  company 
until  the  bonds  and  interest  should  be  paid.  The  bonds  were  payable 
in  35  years,  with  interest  at  six  per  cent.,  payable  on  the  first  day 
of  January  and  July  in  each  year,  and  coupons  were  annexed  in  the 
usual  form.  On  a  bill  filed  by  the  bondholders  to  establish  their  lien 
on  the  revenues  on  an  alleged  default  of  payment,  Held,  that  the 
State  waived  her  liens  only  as  to  the  principal  of  the  bonds  with 
simple  interest,  and  that  the  interest  on  the  coupons  cannot  be  paid 
until  after  the  liens  of  the  State  of  Maryland  are  satisfied. 

II.  A  coupon  payable  on  presentation  and  demand  can  bear  interest  only 

from  the  date  of  its  maturity  and  after  payment  has  been  demanded 
and  unjustly  refused. 

III.  The  coupons  being  payable  out  of  the  net  revenues,  it  is  necessary  iu 
a  suit  to  establish  the  lien  of  the  bondholders,  to  allege  and  prove  the 
existence  of  the  fund,  and  a  demand  of  payment  is  properly  refased 
when  there  are  no  such  revenues  on  hand. 

lY.  A  decision  by  the  court  of  appeals  of  Maryland  that  the  waiver  of  the 
State's  lien  is  only  in  favor  of  the  principal  of  the  bonds  and  aimple 
interest  thereon,  and  does  not  extend  to  interest  that  may  accme  on 
coupons  attached  to  the  bonds,  although  not  matter  of  estoppel  in 
this  case,  is  nevertheless  entitled  to  be  received  with  very  great 
respect. 

S'J'ATEMENT  OF  THE  CASE. 

This  bill  was  filed  by  the  complaiDant  in  his  own  right,  as 
well  as  in  behalf  of  all  holders  of  bonds  issued  by  the  defend- 
ant, <^  The  Chesapeake  and  Ohio  Canal  Company,"  under  and 
by  virtue  of  an  act  of  the  general  assembly  of  Maryland, 
passed  on  the  10th  day  of  March,  A.  D.  1844.  This  act 
authorized  the  company  to  issue  bonds  to  an  amount  not 
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exceeding  $1,700,000,  payable  in  not  less  than  thirty -five 
years,  with  interest  semi-annually,  the  payment  thereof  to  be 
secnred  by  a  preferred  lien  on  the  revenue  and  tolls  that 
might  accrue  to  said  company  from  the  entire  and  every  part 
of  the  canal  and  its  works  between  the  termini  at  George- 
town and  Cumberland.  The  bonds  were  accordingly  issued, 
with  coupons  attached  for  the  interest,  and  a  deed  of  trust 
was  executed  and  delivered,  by  way  of  mortgage,  upon  the 
revenue  and  tolls  of  the  canal  to  secure,  among  other  obliga- 
tions, the  payment  of  interest  on  said  bonds  semi-annually ; 
and  if  the  company  should  fail  in  its  engagements,  the 
grantees  in  such  deed  were  authorized  to  enter,  subject  to 
certain  conditions,  and  collect  the  tolls  and  revenues,  and 
appropriate  the  same  to  the  objects  and  intents  of  said 
instrument. 

It  is  alleged  in  the  bill  that  the  company  has  failed,  and 
refused  to  pay  said  coupons,  and  that  a  large  amount  is  due 
thereon  to  the  complainant.  The  prayer  is  for  an  account, 
and  that  the  trustees  be  decreed  to  take  possession  of  the 
tolls,  revenues,  and  works,  and  apply  the  same  according  to 
the  provisions  of  the  mortgage. 

The  second  section  of  the  act  authorizing  the  issue  of  these 
bonds  contains  a  proviso  in  these  words : 

^^  And  provided  further  J  Thsit  the  president  and  directors 
of  said  company  shall,  from  time  to  time,  and  at  all  times 
hereafter,  have  the  privilege  and  authority  to  use  and  apply 
such  portion  of  said  revenues  and  tolls  as  in  their  opinion 
may  be  necessary  to  put  and  keep  the  said  canal  in  good 
eondition  and  repair  for  transportation,  provide  the  requisite 
supply  of  water,  and  pay  the  salaries  of  officers  and  agents 
and  the  current  expenses  of  the  said  company.^ 

This  proviso,  it  will  be  perceived,  makes  provision  for  the 
current  expenses  of  the  company,  and  makes  the  bonds  pre- 
ferred liens  on  the  net  revenue  and  tolls  only. 

The  State  of  Maryland  had  loaned  large  sums  to  the  com- 
pany, to  secure  which  she  had  obtained  first  mortgages  or 
liens  upon  all  its  property  and  revenues,  and  in  order  to  give 
inirrency  to  the  bonds  in  question  she  waived  her  prior  rights 
in  their  favor  by  the  fourth  section  of  the  act,  which  is  as 
follows : 
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*'  Sec.  4.  J.n(2  &6  t^  enacted^  That  the  rights  and  liens  of 
this  State  upon  the  revenues  of  the  Chesapeake  and  Ohio 
Canal  Company  shall  be  held  and  considered  as  waived,  de- 
ferred,  and  postponed  in  favor  of  the  bonds  that  may  be  issued 
under  the  foregoing  sections,  so  as  to  make  the  said  bonds 
and  the  interest  to  accrue  thereon  preferred  and  absolute 
liens  on  said  revenues,  according  to  the  provisions  of  the  sec- 
ond section  of  this  act,  until  said  bonds  and  interest  shall  be 
fully  paid." 

The  pleadings  were  amended  several  times,  until  the  only 
material  question  left  for  adjudication  was,  whether  the  coa- 
pons  were  entitled  to  bear  interest  from  their  maturity,  which 
is  to  be  paid  out  of  the  revenues  of  the  company  in  prefer- 
ence to  the  claims  of  the  State  of  Maryland.  The  other  points 
drawn  into  argument  not  being  passed  upon  by  the  court, 
we  deem  it  unnecessary  to  mention  them  in  this  statement 

It  is  only  necessary  to  add  that  the  court  of  appeals  of  the 
State  of  Maryland  has  passed  upon  section  fourth  of  the  act 
under  which  these  bon  ds  were  issued,  in  the  case  of  Virginia 
vs.  The  Chesapeake  and  Ohio  Canal  Company  et  al.^  32  Md^ 
501,  in  which  the  complainant  was  a  party  defendant,  and 
appeared  and  answered  ]  and  that  court  has  decided  l^e  point 
now  raised  against  him.  It  is  contended  that  the  construc- 
tion thus  given  to  a  statute  of  a  State  by  the  highest  judicial 
tribunal  of  such  State  is  binding  upon  the  courts  of  the 
United  States. 


J.  M.  Carlisle  and  J.  D.  McPherson^  with  whom  was  J,  B^ 
Bryanj  of  Eichmond,  for  complainant,  contended — 

That  the  construction  placed  on  section  4,  chapter  281, 
Acts  1844,  of  Maryland  Legislature,  by  the  court  of  appeals 
of  Maryland  is  in  itself  erroneous. 

(a.)  Because  the  right  conferred  by  the  chapter  281.  Acts 
1844,  upon  the  Chesapeake  and  Ohio  Canal  Company,  to  issue 
bonds  with  interest,  payable  semi-annually,  implied  a  right 
to  issue  coupon  bonds.  Commissioners  of  Knox  Co,  vs.  Aspii^ 
wallj  21  Howard,  512^  Curtis  \b.  Butler  Co.,  24  Howard,  435) 
Woods  vs.  Latcrence  Co,^  1  Black,  407 ;  Moran  vs. 
Co.^  2  Black,  722. 
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(b.)  Because  in  the  construction  of  a  statute  what  is  clearly 
implied  is  as  effectual  as  what  is  expressed.  Butz  vs.  City 
of  Muscatine^  8  Wallace,  591 ;  United  States  vs.  Babbitt^  1 
Black,  61. 

{€.)  Because  chapter  281,  Acts  1844,  Maryland,  and  the 
mortgage  thereunder  made  to  secure  the  preferred  construc- 
tion bonds,  provided  that  the  interest  should  be  paid  semi- 
annually on  the  first  day  of  January  and  the  first  day  of 
July  in  each  year.  Chapter  281,  Acts  1844,  §  2. — Mortgage, 
passim. 

(d.)  Because  interest  which,  by  agreement,  was  to  be  paid 
at  certain  specified  times,  as  annually  or  semi-annually  of 
every  year  before  the  priucipal  is  due,  is  chargeable  with 
interest  on  each  installment  of  interest.  American  Leadings 
Cases ;  Hare  and  Wallace,  vol.  1,  p.  650, 5th  ed. ;  2  Parsons 
on  Bills  and  Notes,  393;  Dunlop  vs.  Wiseman,  2  Disney, 
(Ohio,)  398. 

{€.)  Because  coupons  bear  interest  when  overdue  and  un- 
paid from  the  day  they  became  payable,  like  any  other  com- 
mercial paper.    Aurora  City  vs.  Westj  7  Wallace,  105. 

(/.)  Because  arrears  of  interest  relate  to  the  original  charge, 
and  attach  themselves  to  it  as  a  mere  incident,  forming  a 
part  of  the  charge.  (1870.)  Wertz's  Appeal,  65,  p.  306.  That 
even  under  the  decision  of  the  court  of  appeals  of  Maryland, 
in  the  suit  of  the  State  of  Virginia  vs.  The  Chesapeake  and 
Ohio  Canal  Company,  the  refusal  of  the  company  to  pay  the 
face  or  principal  of  the  coupons  unless  they  are  surrendered 
by  the  holders,  is  unwarranted,  and  amounts  to  a  refusal  to 
pay  al). 

{g.)  Because  the  court  of  appeals  of  Maryland  decided  that, 
as  to  the  company,  the  coupons  bore  interest  from  the  day 
they  were  overdue  and  unpaid.  State  of  Virginia  vs.  The 
Chesapeake  and  Ohio  Canal  Company,  32  Maryland  Rep.,  547, 
548. 

(h.)  Because  after  the  principal  of  a  debt  has  been  paid 
and  received  in  full,  no  action  can  be  maintained  to  recover 
any  arrears  of  interest.  Southern  Central  Railroad  Company 
vs.  The  Town  of  Moravia^  61  Barb.,  188, 189 ;  Fake  vs.  Eddy 
and  Exor.,  15  Wend.,  80. 
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Barnard  Carter  and  John  P.  Poe,  of  Baltimore,  for  the 
canal  company : 

If  complainant  is  to  be  regarded  as  still  at  liberty  to  liti- 
gate, this  question,  this  court  will  follow  and  adopt  the 
conclusion  of  the  court  of  appeals  of  Maryland. 

(a.)  Because  those  conclusions  are,  in  themselves,  correct 
26  Md.,  290 ;  1  Hilliard  on  Mort.,  86 ;  3  Parsons  on  Con., 
635 ;  38  Missouri,  461 ;  13  Michigan,  303 ;  2  Cush.,  92 ;  17 
Mass.,  417;  1  John's  Ch.,  13;  6  John's  Ch.,  313;  7  GreenL, 
48;  25  Iowa,  319;  24  Md.,  82;  5  Paige,  102;  23  Pick.,  167; 
1  Am.  L.  Cases,  534. 

(p.)  Because,  even  although  were  the  question  res  noTa, 
this  court  might  doubt  the  correctness  of  the  decision  of  the 
court  of  appeals,  yet  that  decision  being  an  interpretation  by 
the  highest  court  in  Maryland,  of  a  Maryland  contract  author- 
ized by  a  Maryland  statute,  should  be  re^spected  and  enforced 
by  all  other  courts  where  the  same  question  is  presented. 
The  construction  given  to  a  statute  of  a  State  by  the  highest 
judicial  tribunal  of  such  State,  is  regarded  as  a  part  of  the 
statute,  and  is  as  binding  upon  the  courts  of  the  United 
States  as  the  text. 


Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

The  bill  in  this  cause  was  filed  by  Mr.  Corcoran  in  liis  own 
right,  and  in  behalf  also  of  all  other  holders  of  bonds  such  as 
are  hereinafter  described,  who  might  desire  to  become  parties 
to  the  suit  and  contribute  to  the  expenses  thereof.  Subse- 
quently Mr.  Stewart  was  admitted  to  become  one  of  the  com- 
plainants. None  of  the  other  bondholders  have  availed 
themselves  of  the  privilege. 

After  the  suit  was  brought,  the  bill  was  amended  more 
than  once,  and  several  stipulations  were  entered  into  between 
the  counsel  of  the  respective  parties,  in  consequence  of  which 
the  issues,  originally  involved  in  the  controversy,  have  been 
reduced  to  one  only,  and  that  one  is  this :  whether  the  hold- 
ers of  the  preferred  bonds  of  the  Chesapeake  and  Ohio  Canal 
Company,  and  of  the  overdue  coupons  annexed  to  said  bonds, 
are  entitled  to  interest  upon  those  coupons  from  the  dates 
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when  they  severally  became  due,  payable  out  of  the  net  rev- 
enues of  the  company,  which  were  pledged  for  the  redemption 
of  said  coupons,  in  the  first  instance,  and  for  payment  of  the 
bonds  themselves  when  they  shall  ultimately  fall  due. 

In  Qelpecke  vs.  Dubuque^  1  Wall.,  20C,  and  Aurora  City  vs. 
Westj  7  Wall.,  105,  it  was  decided  by  the  Supreme  Court  of 
the  United  States  that,  on  general  principles,  coupons  ^^  should 
draw  interest  afterpayment  of  the  principalis  unjustly  neglected 
or  refu^edJ^  Those  were  actions  at  law,  and  in  both  cases 
payment  of  the  coupons  had  been  demanded  at  maturity,  and 
refused.  Had  the  complainants  in  this  suit  brought  actions 
at  law  against  the  Chesapeake  and  Ohio  Canal  Company 
upon  their  coupons,  and  proved  presentation  thereof  at  ma- 
turity, and  failure  of  the  company  to  pay,  it  is  clear  they 
would  have  been  entitled  to  a  judgment,  as  well  for  the  inter- 
est from  date  of  the  demand  in  each  instance,  as  for  the  prin- 
cipal. 

But  it  has  so  happened  that  all  the  property  of  the  com- 
pany is  so  heavily  incumbered  with  mortgages  or  deeds  of 
trust  to  secure  the  State  of  Maryland  for  money  advanced  for 
the  construction  of  the  canal,  that  a  judgment  at  law  would 
be  fruitless,  whether  it  were  for  a  large  or  a  small  amount. 
And  so  these  complainants  have  not  chosen  to  resort  to  that 
form  of  remedy,  but  instead  have  resorted  to  equity  to  en- 
force their  claim  under  the  specific  security  which  was  given 
by  the  company  for  the  payment  of  their  bonds  and  interest. 
Now,  it  is  very  obvious  that  the  extent  of  the  relief  to  which 
they  are  entitled  iu  this  suit  must  be  measured  by  the  extent 
and  character  of  their  security.  If  they  hold  a  security  com- 
mensurate with  their  whole  claim — bonds,  coupons,  and  inter- 
est upon  coupons — they  may  confidently  expect  a  decree  in 
their  favor  as  extensive  as  their  claim ;  but,  on  the  other 
hand,  if  the  security  under  which  they  ask  relief  be  only  par- 
tial, or  restricted  and  limited,  then  must  the  decree,  to  be 
passed,  afibrd  them  but  partial  or  restricted  and  limited  relief. 

The  charter  of  this  company  was  granted  in  th^  first  in- 
stance by  the  State  of  Maryland,  then  by  the  State  of  Vir- 
ginia^  to  the  extent  of  her  territory  made  use  of  by  the  com- 
pany, and  again  by  the  United  States,  so  far  as  the  District 
of  Columbia  was  concerned.    The  State  of  Maryland,  how- 
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ever,  being  most  deeply  interested  in  the  work,  became  its 
most  liberal  patron,  subscribing. for  a  majority  of  the  stock, 
and  making  large  loans  to  the  company.    On  the  lOtb  of 
March,  1845,  these  loans    exceeded  $5,000,000,  and  were 
secured  by  mortgage  upon  all  the  property  and  revenues  of 
the  company.    The  work,  however,  was  not  yet  completed 
to  Cumberland,  and  it  was  estimated  that  $1,700,000  would 
be  required  for  that  purpose.    The  legislature  on  that  date 
passed  an  act  by  which  the  State  consented  to  waive  the 
priority  of  its  own  liens  in  favor  of  an  issue  of  bonds  to  be 
made  by  the  company  to  the  amount  of  $1,700,000,  payable 
within  thirty-five  years,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  semi-annually.    Subject  to   the 
mortgage  or  deed  of  trust  to  secure  these  bonds,  with  their 
interest,  the  State  was  still  to  hold  its  mortgage  upon  the 
property  and  revenues  of  the  company,  as  before.    These 
bonds  and  interest  were  to  be  secured  exclusively  upon  the 
accruing  net  revenues  of  the  canal,  and  not  upon  any  of  its 
property  or  franchises.    In  ascertaining  the  net  revenues, 
there  were  to  be  deducted,  first,  any  sums  which  might  be 
required  to  keep  the  work  in  repair  and  pay  the  salaries  and 
wages  of  its  officers  and  agents ;  second,  the  sum  of  $5,000  a 
year  to  be  applied  to  the  payment  of  a  debt  due  the  creditors 
of  old  Potomac  Company ;  and,  third,  the  sum  of  $25,000  a 
year  to  create  a  sinking  fund  for  the  ultimate  redemption  of 
the  bonds  themselves  at  their  maturity.    After  these  objects 
were  provided  for  out  of  the  revenues,  the  balance,  if  any 
existed,  was  to  be  applied  to  payment  of  the  semi-annual 
interest  upon  the  bonds,  as  it  should  fall  due.    lu  1849  the 
company  commenced  to  issue  its  bonds  under  and  in  par- 
suance  of  this  law,  with  coupons  attached,  having  execated 
a  deed  of  trust  upon  its  net  revenues  for  their  security.    Both 
the  bonds  and  their  coupons  refer  to  the  act  under  which 
they  were  issued ;  the  former  in  these  words :  "  And  by  the 
terms  of  the  said  act,  which  has  been  duly  accepted  by  the 
stockholders  of  said  company,  it  is  provided  and  declared 
that  the  bonds  that  may  be  issued  by  the  said  company  un- 
der the  said  act  to  an  amount  not  exceeding,  in  the  aggregate, 
one  million  seven  hundred  thousand  dollars,  without  anj 
preference  or  priority  over  each  other  on  account  of  date, 
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shall  be  preferred  lieDS  on  the  revenaes  of  said  company^ 
according  to  the  provisions  of  said  act,  until  the  said  bonds 
and  the  interest  thereon  shall  be  fully  paid."  And  on  the 
margin  of  the  coupon  are  the  words :  "  Preferred  lien  on  the 
revenues  of  the  company."  The  body  of  the  coupon  refers 
to  both  the  bond  to  which  it  is  annexed  by  number,  and  to 
the  act  of  the  legislature  under  which  it  was  issued  by  date 
and  chapter. 

It  is  under  this  legislation,  and  this  security  alone,  that 
complainants  have  instituted  the  present  suit,  and  ask  for 
relief.  Their  claim  is  against  the  net  revenues  from  the 
canal.  But  what  is  to  be  the  result  if  there  be  no  such  reve- 
nues? The  bill  must  fail  for  want  of  a  subject  as  to  which 
the  court  could  pass  a  decree.  Complainants  must  them- 
selves not  only  allege  in  their  bill,  but  prove,  the  existence 
of  the  revenues,  else  they  can  get  no  relief  here.  There  can 
be  no  lien  if  there  be  no  subject  of  lien.  If  the  revenue  comes 
into  the  treasury  of  the  company  the  bondholders  may  claim 
its  appropriation  to  the  payment  of  their  coupons.  If  the 
revenue  fail,  the  coupons  must  wait.  If  it  fail  without  fault 
of  the  company,  (as  the  fact  must  be  taken  to  be  for  the  pur- 
poses of  this  case,)  the  company  is  under  no  obligation  to  pay, 
and  there  is  no  right  on  the  part  of  the  bondholders  to  ask 
for  payment.  A  demand  for  payment  when  there  are  no 
revenues  on  hand  to  meet  it,  is  premature,  and  properly 
refused.  The  coupon,  by  the  very  terms  of  the  security 
given,  is  payable  out  of  the  revenues.  If  you  seek  your 
remedy  against  the  fund,  you  have  no  right  to  claim  relief 
unless  the  fund  has  existence.  A  refusal  to  pay  in  that  case 
is  not  **  ufijust^^  but  is  consistent  with  the  very  terms  of  the 
contract. 

In  Aurora  City  vs.  West,  the  court  say  *•  that  interest  on  a 
debt  is  due  from  the  time  that  payment  is  unjustly  refused." 
Interest,  therefore,  is  not  to  be  allowed  where  the  payment 
was  jtistly  refused.  In  the  present  case,  the  record  shows 
that  the  company  has  always  been  ready  and  willing  to  pay 
the  coupons  when  presented,  provided  there  was  ''net 
revenue"  in  their  treasury,  applicable  to  that  purpose. 

There  is  another  aspect  of  this  question  which  we  deem 
worthy  of  attention.    The  bond  on  its  face  contains  the  fol- 


366  Supreme  Court,  D.  C.  [Jan.T., 

Coreoran  tb.  CtaeMPMk«  ani  Ohio  Canal  Go.  et  al. 


lowing  provision  as  to  payment  of  interest :  "  With  interest 
thereon  payable  semiannnally  on  the  first  day  of  Janaary 
and  July  in  each  j^ear  in  the  city  of  Baltimore,  on  the  presen- 
tation and  delivery  of  the  half-yearly  coupons^  Jiereunto  on- 
nexedJ^ 

Kow  it  is  neither  alleged  in  the  bill,  nor  has  it  been  shown 
by  proof  In  the  cause,  that  any  coupon  sued  upon  in  this 
case  has  ever  been  refused  payment  when  presented  for  that 
purpose  by  the  complainants  or  either  of  them.  On  the  con- 
trary it  is  proved,  as  well  as  conceded  by  stipulation  of 
counsel,  that  the  company  has  offered  to  pay  these  coupons, 
as  well  as  all  others,  to  the  extent  of  the  fund  applicable  by 
law,  and  contract  to  that  purpose,  but  that  complaioants 
have  refused  to  accept  such  payment  and  surrender  thdi 
coupons,  unless  on  payment  also  of  interest  from  the  date 
when  the  several  coupons  fell  due,  notwithstanding  the  fact 
that  no  demand  of  payment  at  those  times,  or  afterward, 
had  been  made. 

Were  this  even  an  action  at  law,  instead  of  the  suit  in 
equity  which  it  is,  to  enforce  a  specific  lien,  that  fact  would 
be  fatal  to  the  claim  for  interest ;  for  by  the  express  terms 
of  the  contract  the  interest  upon  the  bond  was  to  be  payable 
only  "on  the  presentation  and  delivery  of  the  half-yearly 
coupons''  to  the  company  in  the  city  of  Baltimore. 

Under  the  decisions  in  OelpecJce  vs.  Dtibtique  and  Aurora 
City  vs.  West,  coupons  bear  interest  only  aft«r  payment  of 
the  principal  has  been  unjustly  neglected  or  refused.  A 
coupon  payable  on  presentation  and  demand  can  bear  inter- 
est only  from  the  date  of  ils  maturity  and  after  payment  has 
been  demanded  and  unjustly  refused.  That  principle  of  law 
is  too  clear  to  need  either  argument  or  authority  in  its  sup- 
port; and  we  cannot  well  understand  how  these  complain- 
ants could  expect  to  recover  interest  in  this  case  withoat 
having  either  averred  in  their  bill  or  proved  by  evidence 
that  demand  of  payment  had  been  made  when  or  after  tbey 
were  payable.  It  is  quite  comprehensible  why  the  demand 
of  payment  was  not  made  in  fact.  Complainants  knew  that 
payment  of  their  coupons  could  be  obtained,  if  ever,  only 
from  the  net  revenues  of  the  company,  and  that  it  was  use- 
less to  make  a  demand  of  payment  except  when  such  rev- 
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enues  existed ;  and  tbey  were  aware,  also,  that  to  the  extent 
of  those  revenues  they  were  from  time  to  time  receiving  pay- 
ments. The  idea  of  claiming  interest  npon  the  coupons 
sprung  up  only  after  the  great  majority  of  the  coupons  had 
been  long  overdue,  and  after  the  revenues  had  greatly  in- 
creased, and  probably  in  consequence  of  a  misunderstanding 
of  the  decisions  made  in  the  cases  referred  to. 

So  far  as  the  present  suit  is  concerned,  however,  the  demand 
of  payment,  had  it  been  punctually  made  on  each  day  when  a 
coupon  fell  due,  would  have  made  no  difference  as  to  its  re- 
sult. For  the  purposes  of  this  case,  the  coupons  were  payable 
only  when  there  was  "  net  revenue  "  in  the  company's  treas- 
ury to  meet  them ;  and  there  is  no  evidence  to  show  that 
any  one  of  these  coupons  has  ever  been  refused  payment 
when  that  was  the  case.  It  is  true  the  company  has  refused 
to  pay  some  of  these  coupons  when  its  revenues  were  in  a 
condition  to  pay  them ;  but  only  because  the  complainants 
themselves  declined  to  accept  the  principal  unless  the  interest 
were  paid  along  with  the  principal. 

Another  question  arises  out  of  the  consent  of  the  State  of 
Maryland  that  her  earlier  liens  might  be  postponed  to  this 
one,  to  the  extent,  however,  only  of  the  principal  and  interest 
of  the  bonds.  Her  claims  are  very  large,  and  if  ever  paid,  it 
must  be  in  a  very  remote  future.  In  strictness,  she  has  agreed 
to  be  postponed  only  for  the  principal  and  interest  upon  the 
preferred  bonds,  not  for  interest  upon  interest.  And  in  her 
situation,  we  are  inclined  to  the  opinion  she  has  a  right  to 
insist  upon  the  very  letter  of  the  contract.  It  was  so  decided 
by  the  court  of  appe^als  of  that  State,  in  the  case  of  The 
Commonwealth  of  Virginia  vs.  The  State  of  Maryland^  the 
Chesapeake  and  Ohio  Canal  Company^  and  William  W,  Cor- 
coran and  otherSy  trustees.  In  that  case  Mr.  Corcoran  was 
sued,  in  his  capacity  as  trustee,  and  although  his  answer 
made  no  reference  to  this  fiduciary  character,  but,  on  the 
contrary,  set  up  that  he  was  the  holder  of  a  large  amount  of 
the  preferred  bonds  of  the  company  in  his  own  right,  and 
denied  that  the  complainant  was  entitled  to  the  relief  sought, 
yet  as  he  neither  filed  a  cross-bill  in  the  cause,  nor  made  any 
claim  as  such  bondholder  beyond  resistance  to  the  preference 
of  payment  claimed  by  the  State  of  Virginia,  we  think  the 
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decision  in  that  case  woald  not  warrant  us  in  prononncing  it 
to  be  an  absolute  estoppel  to  the  claim  set  ap  by  him  in  this. 
Nevertheless,  it  is  a  decision  made  by  a  high  and  learned 
judicial  tribunal,  and  entitled  to  be  received  by  us  with  great 
respect. 

These  views,  we  think,  dispose  of  the  subject  of  contro- 
versy in  the  present  cause  upon  the  merits ;  and  we  deem 
it  unnecessary  to  advert  to  any  of  the  numerous  points 
presented  by  the  briefs  of  counsel  relating  to  parties,  and 
other  questions  of  minor  and  incidental  consequence. 

The  decree  of  the  court  below  was  as  favorable  to  the 
complainants  as  they  have  any  right  to  claim.  It  dismussed 
their  bill,  but  without  prejudice  to  their  right  to  sue  at  law 
for  the  recovery  of  the  interest  in  dispute;  and  further 
ordered  that  if  the  complainants  should  surrender  any  of 
said  coupons  on  receiving  payment  of  the  same  without 
interest,  such  surrender  should  not  of  itself  be  deemed  ao 
abandonment  of  their  said  right,  if  any  such  right  existed. 

Mr.  Justice  HujiIpheeys  delivered  the  following  dissenting 
opinion : 

It  has  become  so  well  established  that  the  coupons  attached 
to  bonds  of  the  character  of  those  in  this  case  bear  interest 
if  not  paid  at  maturity,  that  it  is  not  necessary  to  refer  to 
authorities.  But  for  the  purpose  of  strength,  reference  is 
made  to  Aurora  vs.  Westy  7  Wall.,  and  Virginia  vs.  Chesapeake 
and  Ohio  Canal  Company^  32  Maryland.  Interest  upon  inter- 
est, as  it  is  termed,  is  not  favored  by  the  law,  and  hence  the 
doctrine  pronounced  by  a  learned  chancellor  in  1  John.  Ch. 
K.  The  very  nature  of  the  transaction,  and  the  use  of  the 
instruments,  the  bond  and  the  coupon,  by  the  parties,  make 
it  interest-bearing.  It  is  not  interest  upon  interest  in  the 
obnoxious  sense,  but  the  coupon  at  maturity  starts  on  a 
career  of  its  own,  the  law  annexing  to  it  the  office  and  quality 
of  an  interest-bearing  instrument,  and  a  security  covering 
the  main  body  covers  also  the  appendage,  which  has  now 
become  inseparable  by  reason  of  the  default  of  the  borrower 
The  language  of  the  act  of  Maryland  is,  ^^  so  as  to  make  the 
said  bonds,  and  the  interest  to  accrue  thereon,  preferred  and 
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absolute  liens  on  said  revenues.'^  The  langaage  used  in  all 
the  sections  is  the  same  as  to  the  appropriation  of  the  rev- 
ennes  of  the  company,  to  make  the  bonds,  and  ^<  the  interest 
to  accrue  thereon,"  preferred  liens.  Is  the  interest  on  the  cou- 
pons, interest  to  accrue  growing  out  of  the  bonds  f  The 
decisions  say  that  the  coupons  bear  interest  after  maturity 
and  if  interest  accrue  by  law  on  the  coupons  on  failure  to  pay 
at  matarity,  it  is  because  it  is  interest  to  accrue  in  consequence 
of  the  bonds  being  issued  and  the  coupons  not  paid  at  ma- 
turity, and  there  would  be  no  interest  on  the  coupons  except 
such  as  was  to  accrue  on  the  bonds  as  a  legal  consequence 
of  the  failure  to  take  up  and  retire  the  coupons. 

The  bonds  issued  under  the  act  provide  that  they  shall  be 
preferred  liens  on  the  revenues  of  the  company  until  the 
said  bonds  and  the  interest  to  accrue  thereon  shall  be  fully 
paid.  The  learned  court  of  appeals  of  Maryland  announced 
as  clearly  settled  that  the  coupons  bear  interest  after  ma- 
turity till  paid.  But  will  it  escape  the  conclusion,  that  it 
must  be  "  interest  to  accrue  "  on  the  bonds  when  that  is  the 
only  interest  contracted  to  be  paid,  and  if  this  interest  does 
not  accrue  u|)on  the  bonds,  then  there  is  no  foundation  for 
it.  It  appears  to  me  that  the  distinction  taken  on  behalf  of 
the  State  of  Maryland,  between  the  coupon  and  the  interest 
thereon,  is  at  war  with  the  repeated  adjudications  of  the 
Supreme  Court  of  the  (Jnited  States.  It  is  admitted  that  the 
interest  is  due  because  the  coupon  is  unpaid,  and  that  it 
grows  out  of  the  coupon,  and  that  the  coupon  is  covered  by 
the  lien ;  but  it  is  insisted  that  the  company  must  pay  this 
interest  on  the  coupons  after  satisfying  the  StAte  of  Mary- 
land. 

However,  it  may  be  said  that  the  coupons  were  not  pre- 
sented at  the  place  where  they  were  payable,  or  that  there 
is  no  allegation  that  they  were  so  presented.  According  to 
well-established  rules  of  law,  the  maker  of  the  note  must 
show  that  he  had  funds  at  the  place  of  payment,  or  that  the 
paper  was  payable  nowhere  else,  before  he  can  be  exonerated 
from  interest,  or  he  must  show  a  tender.  And  it  is  admitted 
in*  the  answer  that  the  company  suspended  payment  for 
many  years  for  want  of  funds,  and  if  resumption  was  had 
it  was  their  duty  to  notify  the  fact.  If  the  maker  deposits 
24  D  o 
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funds  at  the  place  of  payment  to  meet  the  demand,  then  he 
is  exempted  from  interest,  otherwise  he  mnst  hunt  up  the 
holder  to  tender  if  interest  is  to  be  avoided.  It  is  insisted 
upon  in  the  answer  and  in  ar^ument^  that  the  complainants 
are  precluded  by  the  case  of  Virginia  vs.  The  Canal  Company 
in  the  courts  of  Maryland  from  this  suit,  the  matters  and 
things  here  involved  having  been  there  adjudicated,  and  the 
parties  there  being  parties  here.  Exhibit  Ko.  3  is  admitted 
as  evidence  of  the  record,  stating  the  points  and  objects  of 
the  bill  in  the  case  above  referred  to.  The  record  in  that 
case  discloses  that  in  December,  1867,  a  bill  was  filed  in  the 
circuit  court  of  Baltimore  County,  Maryland,  by  the  Cktm- 
momoealth  of  Virginia  vs.  The  State  of  Maryland^  the  Chesa- 
peake and  Ohio  Canal  Company^  and  W.  W.  Corcoran^  Oeorge 
TF.  Riggs^  Horatio  AUen^  J,  B.  N.  Smithy  and  J.  Philip  Boman^ 
trustees^  and  some  others.  The  bill  was  filed  to  compel  the 
canal  company  to  apply  its  revenues,  "  first,  to  the  payment 
of  $200,000  repair<bonds  issued  by  the  company  to  repair  the 
canal  below  dam  No.  6,  which  bonds  were  guaranteed  by  the 
State  of  Virginia^  second,  to  the  payment  of  certain  certifi- 
cates of  the  company  to  the  amount  of  $140,000,  issued  in 
lieu  of  coupons  to  Edson,  Withers  &  Co.,  who,  by  arrange^ 
ment  with  the  company,  had  taken  up  said  coupons,  said 
certificates  being  now  held  by  the  company ;  third,  to  the 
payment  of  certain  coupons  on  certain  preferred  bonds  issued 
under  the  Maryland  act  of  1845,  guaranteed  by  the  State  of 
Virginia,  and  secured  by  the  deed  of  trust  to  W.  W.  Corcoran 
and  others  of  June  8, 1848,  with  interest  on  the  overdue  cou- 
pons." From  this  record  it  appears  that  Corcoran,  one  of 
the  present  complainants,  was  before  the  court  as  a  trustee 
and  not  as  a  party  in  individual  interest,  and  the  only 
matter  or  thing  as  regards  the  preferred  bonds  that  was 
involved  in  the  case  was  '*  certain  preferred  bonds,"  which 
we  learn  from  the  decree  amounted  to  $300,000,  guaranteed 
by  the  State  of  Virginia.  Corcoran  appeared,  but  only  as 
trustee.  It  appears  to  have  been  a  suit  of  State  vs.  State, 
in  substance,  though  the  form  was  State  vs.  a  company  for 
navigating  objects,  in  which  another  State  had  an  interest, 
and  especially  provided  by  law  to  consent  to  be  made  a 
party. 
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If  the  learned  court  of  appeals  of  Maryland  decided  a  ques- 
tion inrolving  the  right  of  these  complainants  when  they  were 
not  before  the  court,  all  the  rules  of  law  abhor  the  idea  that 
.  they  are  concluded.    Gould  Corcoran  have  taken  an  appeal 
in  his  capacity  of  individual  holder  of  bonds  or  coupons  from 
the  decision  in  the  case  unless  he  had  gone  in  under  the  de- 
cree f    The  record  discloses  the  case  to  have  been  a  suit  by 
Virginia,  setting  up  priority  over  all  creditors  for  the  amount 
of  the  repair-bonds  and  some  preferred  bonds  which  she  had 
gaaranteed.     Corcoran  was  made  a  party  because  he  was 
trustee,  in  his  representative  capacity  as  trustee,  to  whom  the 
mortgage  had  been  made  in  trust,  and  his  answer  was  resist- 
ing any  decree  giving  to  Virginia  a  priority  over  the  creditors 
holding  preferred  bonds.    The  court  did  determine  in  that 
case  that  the  claim  of  the  State  of  Virginia  to  interest  on  the 
coupons  could  not  be  allowed.    But  the  decree  directed  the 
payment  to  the  State  of  the  principal  and  the  coupons  which 
had  been  paid  by  her  to  the  amount  of  $200,000 ;  then  that 
the  (300,000  that  had  been  guaranteed  by  the  State  should 
share  pari  passu  with  those  held  and  unpaid  by  other  parties. 
There  was  no  calling  in  of  all  the  creditors.    These  complain- 
ants had  not  been  made  parties.    There  was  no  obligation  on 
the  part  of  the  trustee  to  make  himself  a  party  individually. 
The  third  point  stated  in  the  bill  was  to  determine  the  pay- 
ment of  the  coupons,  the  bonds  on  which  they  were  based 
being  preferred  bonds  guaranteed  by  the  State  of  Virginia. 
The  question  of  interest  upon  the  coupons  was  decided,  but 
the  decision  can  only  bind  the  parties  properly  before  the 
court.    The  case  is  an  authority  to  be  cited  as  persuasive  of 
what  the  law  is  on  the  point  involved,  but  not  conclusive  upon 
these  complainants.    There  is  no  part  of  the  decree  which 
provides  for  any  holders  of  bonds  or  coupons  other  than  Vir- 
ginia's guaranteed  bonds,  $200,000  repair,  and  $300,000  pre- 
ferred, and  $5,000  per  year  to  the  holders  of  bonds  issued  by 
the  Potomac  Company  to  come  in  and  have  their  claims  ad- 
justed. 

•  In  fact,  the  whole  record  discloses  a  case  got  before  the 
court  for  the  purpose  of  eliciting  an  expression  of  opinion 
upon  a  general  question,  but  which  decree  can  in  no  just  re- 
lation be  held  as  res  adjudicatay  except  as  to  Virginia. 
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The  bill  in  the  case  before  as  does  not  seek  to  disturb  the 
decree  of.  the  Maryland  courts ;  that  stands  nntoaohed,  foe 
Virginia's  guaranteed  bond  and  eonpon  holders  have  been 
paid  off,  except  interest  on  the  coupons  under  that  decree. 

The  present  complainants  sue  for  themselves  as  ereditorsr 
and  seek  the  enforcement  of  a  lien  they  assert  to  exist  on 
funds  wholly  independent  of  the  funds  in  the  courts  of  Mary- 
land. 

Under  the  Maryland  decree,  the  complainants  could  bring 
an  original  bill  even  in  the  courts  of  that  State,  and  they 
would  not  be  bound  by  the  former  decree. 

The  courts  of  that  State  would  not  apply  the  res  (td)udieataj 
but  of  course  they  could  apply  the  rule  of  stare  decisis^ 
But  the  court  of  appeals  would  be  at  liberty  to  overmle  its 
iormer  decision  as  not  being  law ;  but  if  res  cuffudwatOj  it 
could  not  do  so  on  an  original  bill,  and  if  these  complainants, 
or  either  of  them,  could  bring  and  maintain  an  original  bill 
in  Maryland,  then  the  case  is  not  res  adjudicata.  And  if  a 
suit  could  be  maintained  in  the  courts  of  Maryland  on  an 
original  bill,  then  it  follows  that  suit  may  be  maintained  in 
this  court. 

It  is  nowhere  pretended  that  Stewart  was  a  party  in  any 
capacity  to  the  Maryland  suit. 

See  the  case  of  Oood  vs.  Blewitj  16  Yesey,  in  which  Lord 
Eldon  gave  as  full  and  satisfactory  an  expose  of  the  rules  de- 
termining the  rights  of  creditors  in  choosing  their  forms  of 
proceeding  as  any  case  to  be  met  with. 

Where  a  creditor's  bill  is  filed  on  behalf  of  complainant 
and  all  other  creditors  who  may  choose  to  come  in,  then  any 
creditor  seeking  to  avail  himself  of  the  decree  must  himself 
make  a  party.  Where  one  creditor  files  a  bill  on  his  own  be- 
half, no  other  creditor  is  prevented  from  his  own  suit,  unless 
he  was  directly  made  a  party,  and  where  a  bill  is  filed  by  one 
creditor  on  his  own  and  the  behalf  of  all  other  creditors,  no 
creditor  who  is  aot  made  a  party  directly,  by  proper  process, 
is  bound  to  gc  into  that  case.  If  he  seeks  the  benefit  of  the 
decree  he  m^st  make  himself  a  party  in  the  usual  form.  Bat 
if  he  does  not  seek  the  benefit  of  the  decree,  he  need  not  oome 
in.  And  if  he  further  does  not  seek  by  his  own  bill  to  dis- 
turb the  former  decree,  by  interfering  with  the  fund  already 
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disposed  of,  he  is  not  precluded  from  his  own  suit.  We  have 
before  said  that  the  bill  before  as  does  not  seek  to  disturb 
the  fands  in  the  courts  of  Maryland,  and  the  parties  are  free 
to  ask  the  courts  of  Maryland,  or  of  any  other  jurisdiction,  to 
apply  a  rule  of  law  although  different  to  the  one  applied  in 
the  former  case.  We  are  all  agreed  that  the  State  of  Mary- 
land has  been  made  a  party  if  necessary  to  be  made  so.  A 
State  that  enters  into  the  ordinary  business  transactions,, 
mingling  with  individuals,  puts  herself  on  a  level  and  must 
share  the  fate  of  suitors.  United  States  Bank  vs.  Planters^ 
BanlCj  9  Wheaton. 

It  is  insisted  on  part  of  respondent  that  the  deci^on  of  the 
court  of  appeals  of  Maryland  being  the  construction  of  a 
statute  of  a  State  by  its  highest  court,  is  binding  upon  all 
other  courts.  This  proposition  as  a  general  one  is  true,  un- 
less the  question  passed  upon  by  the  State  court  comes  within 
the  well-recognized  exceptions  to  the  rule.  The  act  of  a  State 
legislature  which  impairs  the  obligation  of  contracts  is  no 
law  at  all  (though  sustained  by  the  decision  of  the  highest 
judicial  tribunal  of  the  State)  outside  the  territorial  limits  of 
the  State,  nor  upon  the  courts  of  the  United  States  sitting 
within  the  State. 

The  repeated  decisions  of  the  courts  of  the  country  that  the 
coupons  bear  interest  after  maturity,  if  unpaid,  could  be  based 
upon  no  other  ground  than  that  the  sequence  was  a  part  of 
the  contract.  If  a  part  of  the  contract  it  is  binding  upon  the 
parties,  and  to  impair  it  by  attempting  to  postpone  a  lien 
which  covered  all,  where  there  was  no  express  stipulation 
limiting  the  lien,  is,  as  far  as  I  can  see,  impairing  the  obliga- 
tion of  the  contract. 

But  we  are  not  without  adjudicated  cases  upon  these  ques- 
tions. Stcift  vs.  Tysony  16  Peters ;  WilUamson  vs.  Berry ^  8 
Howard }  Jefferson  Bank  vs.  Skelly^  1  Black. 

The  conclusion  to  which  my  mind  has  come — attempting  to 
be  guided  by  authority — ^is,  that,  on  all  the  points  made,  the 
complainants  are  entitled  to  a  decree,  as  far  as  the  powers  of 
this  court  may  reaeh,  to  subject  the  revenues  and  tolls  of  the 
company,  deducting  the  amounts  as  expressly  provided,  to 
the  satisfaction  of  coupons  and  interest  thereon. 

It  is  probable  that,  under  the  pleadings  as  now  presented, 
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nothing  farther  coald  be  decreed  than  an  acconnt  as  to  the 
amount  dne,  and  the  ca^xacity  of  the  tolls  and  revenues  of  the 
company,  over  and  beyond  the  expenses  provided  for  by  the 
act  and  the  mortgage,  and  leave  the  parties  to  amend  the 
pleadings,  and  to  make  proofs  of  the  management  of  the 
affairs  of  the  canal. 

I  think,  however,  that  enough  appears  to  entitle  the  eom- 
plainants  to  an  account. 

The  decree  below  dismissed  the  bill,  which,  if  affirmed, 
leaves  the  complainants  without  remedy  for  that  which  is 
admitted  to  be  due  them.  Whereas,  under  the  view  here 
taken,  this  remedy  would  be  left,  but  the  company  wonld  not 
be  deprived  of  the  use  and  management  of  the  canal,  except 
gross  negligence  and  misapplication  of  proceeds  eould  be 
8hown« 


1874.]  Supreme  Coxtkt,  D.  0.  376 

IB  re  ConkllB. 


IN  KE  APPLICATION  OF  E.  S.  CONKLIN,  EXECU- 
TRIX, AND  JOSEPH  STAFFORD,  ASSIGNEE,  OF 
D.  S.  STAFFORD,  DECEASED,  FOR  REISSUE  OF 
PATENT  No.  31,133,  IMPROVED  CULTIVATOR. 

A  patentee  is  not  entitled  to  have  his  patent  re-issned  unless  he  shows  by 
satisfactory  evidence  that  the  error  he  seeks  to  have  corrected  was 
owing  to  ''  inadvertence,  accident,  or  mistake,  and  without  any  fraud- 
ulent or  deceptive  ihtention/'  and  states  particularly  wherein  the 
inadvertence,  accident,  or  mistake  consisted. 

The  decisions  of  the  courts  sustaining  patents  against  objections  for  want 
of  such  evidence  rest  upon  the  principle  that  it  is  the  province  of  the 
Commissioner  to  determine  whether  sufficient  evidence  to  that  effect 
has  been  produced ;  and  that  his  granting  a  re-issue  is  conclusive  on 
that  point,  and  is  not  open  to  revision. 

The  supreme  court  of  the  District  of  Columbia  is  not  governed  by  this 
principle  in  determining  an  appeal  from  the  decision  of  the  Commis- 
sioner of  Patents  refusing  a  re-issue,  but  will  require  the  same  evidence 
of  inadvertence,  accident,  or  mistake  that  should  have  been  produced 
before  him. 

If  a  patent  is  neither  inoperative  nor  invalid,  &c.,  and  the  patentee  has 
omitted  to  claim  anything  which  he  has  described,  it  is  to  bia  pre- 
sumed that  he  has  abandoned  it  to  the  public. 

It  being  found  that  the  omission  in  tbis  case  was  not  owing  to  inadver- 
tence, accident,  or  mistake,  it  was  presumed  that  it  was  intentional, 
and  with  the  view  of  abandoning  to  the  public  the  devices  not  claimed 
in  the  original. 

The  presumption  was  held  to  be  materially  strengthened  because  the  ap- 
plicant had  waited  eighteen  years  after  completing  his  invention  be- 
fore applying  for  a  patent,  and  after  obtaining  it  had  lived  five  years 
without  ever  intimating  that  it  was  defective ;  had,  on  the  contrary, 
made  several  improvements  for  which  patents  were  obtained  under 
his  direction ;  and  the  re-issue  was  not  applied  for  until  four  years 
after  his  death,  and  the  devices  had  meanwhile  gone  into  extensive  use. 

The  presumption  was  held  to  be  strengthened,  also,  by  evidence  that  the 
devices  sought  to  be  introduced  in  the  re-issue  had  been  in  use  before 
the  original  application  was  filed,  although  the  evidence  might  not  be 
sufficient  to  show  want  of  )iovelty. 

In  determining  an  appeal  from  the  Commissioner  of  Patents,  the  supreme 
court  of  the  District  of  Columbia  will  look  only  into  the  reasons  of 
appeal,  and  into  the  records  and  proceedings  in  the  case  which  are 
applicable  to  those  reasons.    (Olin,  J.,  dissenting.) 
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This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  on  the  application  of  E.  S.  Conklin  and  Joseph  Staf- 
ford for  a  re-issae  of  letters-patent  granted  to  D.  S.  Stafford 
January  15, 18G1.  Stafford,  the  original  inventor,  died  in  1866, 
and  his  widow,  who  is  now  Mrs.  Conklin,  and  Joseph  Stafford 
his  assignee,  file  this  application  for  reissue,  in  which  they 
make  seven  claims,  five  of  which  were  allowed  by  tJie  Commis- 
sioner and  the  other  two  were  disallowed  on  the  ground  that 
Stafford  had  abandoned  them  to  public  use  before  the  original 
patent  was  issued. 

The  reasons  of  appeal  are  as  follows : 

1.  Because  the  Commissioner  erred  in  refusing  the  claims, 
in  absence  of  any  proof  of  any  voluntary  act,  fact,  or  declara- 
tion of  abandonment  or  intention  of  abandonment  on  the 
part  of  the  inventor,  and  because  there'^can  be  no  abandon- 
ment  presumed  in  force  of  law  which  will  defeat  his  right  to 
a  patent. 

2.  Because  the  Commissioner  erred  in  refusing  the  claims 
on  presumption  of  abandonment  arising  from  lapse  of  time; 
the  grant  of  other  patents  within  two  years  of  the  original 
application,  and  from  defects  in  the  original  patent  which  are 
now  sought  to  be  remedied  by  the  present  amended  specifi- 
cations. 

3.  Because  the  Commissioner  erred -in  refusing  the  claims 
by  reason  of  alleged  public  use  between  the  date  of  the  inven- 
tion and  the  application  for  the  patent,  without  any  evidence 
to  show  that  such  public  use  was  with  the  knowledge  or  con- 
sent of  the  inventor. 

4.  Because  the  evidence  cited  by  the  Commissioner  in  his 
decision  is  insufficient  to  establish  the  fact  of  public  use 
with  or  without  the  knowledge  or  consent  of  the  inventor, 
and  should  not  outweigh  the  evidence  produced  on  the  part 
of  the  applicants  in  this  respect. 

5.  Because  under  the  law  nothing  within  the  scope  of  the 
patentee's  inveution,  which  is  described  or  shown  in  the 
specification  or  drawings  of  the  original  patent,  though  not 
claimed  therein,  passes  to  the  public  by  reason  of  snek 
defect  3  hence  the  legal  representatives  of  D.  S.  Stafford  are 
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entitled  to  the  re-issaed  patent  for  his  invention  as  prayed 
for,  and  sach  protection  during  the  unexpired  term  of  the 
patent  as  the  law  affords,  the  decision  of  the  Commissioner 
to  the  contrary  notwithstanding,  / 

A.  McCallum  and  U.  L,  Stanton  for  appellants. 

Marcus  8.  Hopkins  for  the  Commissioner. 

Mr.  Justice  MacAbthxje  delivered  the  opinion  of  the 
court : 

The  appeal  in  this  case  is  from  a  decision  of  the  Commis- 
sioner of  Patents,  refusing  to  grant  a  re-issue  of  a  patent  to 
the  representatives  of  a  deceased  inventor.  The  refusal  to  al- 
low the  re-issue  is  placed  by  the  Commissioner  on  the  ground 
that  the  claims  for  which  the  re-issue  is  denied  have  been 
abandoned  to  the  public  use,  and  are  therefore  not  patent, 
able.    The  facts  of  the  case  are  as  follows : 

Daniel  S.  Stafford  made  application  for  letters-patent 
August  30, 1860,  for  a  new  and  useful  improvement  in  corn- 
cultivators,  which  he  described  in  his  specification  as  that 
kind  of  cultivator  that  can  be  raised  or  lowered,  or  turned 
to  the  right  or  left  by  the  operator,  from  his  seat  on  the 
machine,  so  as  to  -adapt  the  machine  for  passing  over  or 
turning  to  one  side  of  an  obstruction,  or  to  cause  it  to  follow 
the  crooks  in  the  rows  of  plants.  And  this  is  followed  by  an 
elaborate  description  of  the  invention  in  all  its  details.  The 
original  patent  was  issued  to  him  January  15,  1861,  embrac- 
ing three  claims :  first,  the  combination  which  enabled  the 
driver  to  guide  the  machine  so  as  to  follow  the  crooks  in 
the  row  of  plants ;  second,  the  combination  of  the  seat  and 
the  bent  axle ;  and  third,  the  long  bent  share-blades  or  cut? 
ters,  for  the  purpose  of  throwing  the  loosened  soil  toward 
the  plants. 

In  1866  Daniel  S.  Stafford  died,  and  on  the  13th  of  Septem^ 
ber,  1870,  his  assignee,  and  his  widow,  who  has  since  married, 
and  is  now  Mi*8.  Conklin,  filed  an  application  for  a  re-issue, 
embracing  seven  claims,  five  of  which  were  allowed,  and  two 
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of  which  were  rejected  for  the  reasou  already  mentioned,  that 
Stafford  had  abandoned  the  subject-matter  of  such  claims 
previous  to  the  issuing  of  the  original  patent.  These  claims 
are  In  the  following  language : 

^^The  combination,  in  a  straddle- row  cultivator,  of  two 
wheels,  £,  an  axle,  G,  frame  A,  and  series  of  plows  G,  ar- 
ranged in  two  gangs,  with  a  central  space  between  the  gangs, 
80  as  to  till  or  cultivate  the  soil  on  both  sides  of  a  single  row 
of  plants,  simultaneously,  as  set  forth. 

<<Also  the  combination,  in  a  straddle-row  cultivator,  of 
two  wheels,  B,  an  axle,  G,  frame  A,  series  of  plows  G,  ar- 
ranged in  two  gangs,  with  a  central  space  between  the  gangs, 
and  a  seat,  E,  for  the  driver,  for  thft  purposes  set  forth." 

The  application  for  the  re-issue  was  necessarily  made 
under  the  53d  section  of  the  revised  patent-law  of  1870,  which 
seems  to  be  the  only  provision  in  the  statute  authorizing  the 
Commissioner  to  issue  a  new  patent  for  the  same  invention. 
This  section  declares  that  whenever  any  patent  is  inopera- 
tive or  invalid,  by  reason  of  a  defective  or  insufBcient  speci- 
fication, or  by  reason  of  the  patentee  claiming  as  liis  own 
invention  or  discovery  more  than  he  had  a  right  to  claim  as 
new,  if  the  error  has  arisen  by  inadvertence,  accident,  or 
mistake,  and  without  any  fraudulent  or  deceptive  intention, 
the  Gommissioner  is  authorized  on  the  surrender  of  sach 
patent  to  cause  a  new  one  to  be  issued  with  corrected  speci- 
fications. It  will  be  seen  by  the  terms  of  the  statute  that, 
in  order  to  entitle  a  party  to  the  re-issue  of  a  patent,  it  is 
incumbent  on  him  to  show  that  it  is  inoperative  or  invalid, 
by  reason  of  a  defective  or  insufiicient  specification,  or  that 
the  patentee  had  claimed  more  than  he  invented,  and  that 
the  error  had  arisen  by  inadvertence,  accident,  or  mistake, 
and  without  any  fraudulent  intention.  Unless  these  circam- 
stances  exist  in  an  application  of  this  character,  I  can  find 
no  authority  by  which  the  Gommissioner  can  re-iasue  a 
patent,  and  as  he  is  an  officer  of  special  and  limited  power, 
his  action  must  be  restricted  to  the  particular  cases  men- 
tioned in  the  statute.  I  refer  to  these  requirements  of  law 
because,  if  the  original  patent  is  neither  inoperative  nor  in- 
valid, and  if  no  error  has  been  occasioned  by  accident  or 
mistake,  there  must  be  a  presumption  of  law  and  fact  that 
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the  p9»t6Dtee  has  abandoned  to  the  ane  of  the  pablic  every- 
thing which  he  may  have  invented,  but  which  he  did  not 
include  in  his  claims  and  specifications.  The  law  presumes 
that  every  cue  who  applies  for  a  patent  will  embody  his  in- 
vention in  specifications  suf&ciently  definite  to  preserve  as 
much  of  his  discovery  as  he  desires  to  protect  by  a  patent 
If  from  mistake  he  has  overlooked  anything  within  the  scope 
of  his  invention,  he  may  surrender  his  patent  on  that  ground, 
and  claim  a  new  one  in  accordance  with  amended  specifica* 
tious.  The  party  asking  this  relief  must  be  denied  it,  unless 
he  brings  himself  within  the  statute.  When  he  knows  all 
the  facts  relating  to  his  own  case,  but  through  culpable 
negligence  or  misconduct  has  failed  to  claim  all  of  his  dis- 
covery, the  law  will  not  extend  its  aid  to  him,  but  will  leave 
him  to  enjoy  only  such  limited  advantages  as  he  has  actually 
secured.  The  law  reserves  its  remedies  for  the  careful  and 
vigilant  who  may  have  been  misled  from  any  of  the  causes 
mentioned  in  the  statute.  Courts  of  equity  very  often  grant 
relief  in  cases  of  mistake,  when  a  meritorious  case  is  estab- 
lished by  the  pleadings  and  proofs,  but  the  remedy  is  regu- 
lated by  well-established  rules  of  law,  and  undoubtedly 
Congress  had  the  same  rules  in  view  when  it  extended  this 
remedy  to  similar  cases,  under  the  patent-law  which  they 
enacted. 

It  is  conceded  that  the  Supreme  Court  has  decided  in  sev- 
eral cases  that  the  granting  of  a  re-issued  patent  closes  all 
inquiry  into  the  the  existence  of  inadvertency,  accident,  or 
mistake.  A  presumption  then  arises,  that  the  proofs  have 
been  regularly  made,  and  that  they  were  satisfactory.  ^^  No 
other  tribunal  is  at  liberty  to  re-examine  or  controvert  the 
sufficiency  of  such  proofs,  if  laid  before  him,  when  the  law 
has  made  such  officer  the  proper  judge  of  their  sufficiency 
and  competency.''  Railway  vs.  Stimpson^  14  Pet.,  459 ;  Sey- 
mour vs.  Oabornej  11  Walk,  542. 

In  the  case  at  bar  no  such  presumption  arises,  for  the 
patent  has  not  been  issued,  and  the  proofs  are  before  us  to 
be  examined  and  weighed,  and  we  are  called  npon,  as  pre- 
liminary to  the  granting  of  the  patent,  to  judge  of  the  suffi- 
ciency and  competency  of  the  proofs  to  sustain  the  applica- 
tion, in  conformity  to  the  essential  requisites  of  the  statute^ 
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The  decisions  referred  to  can  have  no  application  to  an  appeal 
of  this  kind. 

In  this  case,  Stafford  daring  his  life-time  never  pretended 
to  any  one  that  his  patent  was  inoperative,  or  that*  the  speci- 
fications  were  defective  in  any  respect,  or  that  he  had  omitted 
or  added  anything  accidentally  or  by  mistake.  On  the  con- 
trary, he  always  claimed  for  it  the  highest  merit  and  practi- 
cal ntility.  The  evidence  in  the  case  of  Sayles  vs.  Hbpffoad, 
osed  by  consent  on  this  application,  establishes  beyond  any 
doubt  that  it  was  a  valuable  invention,  and,  as  one  of  the 
witnesses  expresses  it,  a  strong,  durable,  and  efficient  farm- 
implement.  It  appears  that  more  than  15,000  of  the  machines 
had  been  manufactured  under  the  patent  np  to  the  time  of 
his  death,  in  1866,  and  sold  to  the  public.  Another  circam- 
stance  of  much  significance  is  not  to  be  overlooked  in  tliis 
connection,  and  it  is,  that,  alter  the  original  patent  had  been 
obtaiued,  Stafford  made  further  improvements  upon  the 
same  cultivator,  and  for  one  of  these  he  procured  a  distinct 
and  independent  patent.  About  three  weeks  before  be  died 
he  gave  his  brother  a  description  of  a  model  for  another  im- 
provement, which  was  patented  after  his  death ;  and  daring 
all  the  time  he  was  employed  in  devising  models  of  new  im- 
X)rovement8upon  his  invention  there  isnotaparticle  of  evidence 
tending  to  show  that  he  claimed  there  was  anything  wanting 
in  the  specification  which  he  had  filed  in  the  Patent-Office 
when  he  obtained  the  original  patent  in  1361.  It  seems 
quite  clear,  upon  this  state  of  the  case,  that  Stafford  never 
intended  to  patent  more  than  he  had  carefully  and  definitely 
described  in  his  original  application,  and  that  everything  else 
which  he  might  have  invented  up  to  that  period  was  aban. 
doned  to  the  public.  This  intention  is  clearly  indicated  by 
his  act  and  is  as  fully  proved  as  it  is  possible  to  prove  the 
purposes  of  one  now  dead. 

It  is  noticeable  that  the  application  for  the  i*e-issae  states 
none  of  the  causes  mentioned  in  the  statute  for  which  a  new 
patent  may  be  issued,  and  a  careful  examination  of  the  proof 
discloses  the  fact  that  not  a  particle  of  evidence  has  been 
taken  to  sustain  these  prerequisites  of  the  law.  No  presump- 
tion can  prevail  here  that  the  proofs  have  been  made,  as  would 
be  the  case  if  a  patent  had  issued,  and  the  only  rational  belirf 
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that  can  arise  npon  the  case  as  it  now  stands  is,  that  StajQTord 
abandoned  what  he  did  not  include  in  his  specifications. 

We  are  aware  that  the  Commissioner  has  presumed  aban- 
dopmeut  from  what  he  deems  proof  of  pnblio  use  of  the  inven- 
tion for  several  years  previous  to  the  issuing  of  the  original 
patent.  While  we  may  not  be  satisfied  that  a  public  use  is 
shown  of  such  a  character  as  to  establish  abandonment,  yet 
tbe  testimony  on  this  subject,  taken  in  connection  with  the 
facts  I  have  already  mentioned,  adds  considerable  force  to 
tbe  presumption  that  Stafford  never  intended  to  patent 
what  is  now  claimed.  He  made  ^his  first  machine  in  1842, 
and  it  comprehended  in  a  rude  form  all  the  element<s  of  the 
combination  for  which  in  1861  he  obtained  a  patent.  It  was 
a  two-wheeled  straddle«row  cultivator,  with  plows  on  each 
8dde,  so  as  to  cultivate  a  whole  row  at  a  time,  with  a  seat  for 
the  driver,  drawn  by  two  mulea,  and  did  as  good  work  as  a 
single  plow.  To  explain  the  delay  which  took  place  from 
his  first  machine  in  1842  until  heobtained  his  patent  18  years 
afterward,  in  1861,  the  appellants  claim  to  have  proved  by 
the  testimony  of  several  witnesses  that  during  all  that  time 
Stafford  was  in  poor  health,  and  was  greatly  embarrassed  in 
his  circumstances }  that  he  was  employed  from  time  to  time 
in  improving  his  invention,  and  constantly  declared  his  inten- 
tion to  obtain  a  patent  as  soon  as  he  could  procure  the  means. 
Whether  this  was  the  real  cause  of  delay  or  not,  such  a  pro* 
tracted  period  of  reflection  and  experiment  afforded  him  ex- 
traordinary opportunities  to  ascertain  and  describe  his  claim 
with  precision  and  accuracy.  There  is  no  proof  that  he  wa« 
not  entirely  satisfied  with  what  he  did.  The  application  for 
the  re-issue  is  not  made  until  1871,  a  period  of  nearly  five 
years  after  his  death,  and  thirty  years  after  he  had  reduced 
his  invention  to  a  practical  form.  In  the  mean  time  at  least 
one  hundred  distinct  patents  have  been  issued  for  cultivators, 
and  the  numerous  manufacturers  in  the  West  and  Northwest 
are  respectively  manufiacturing  on  patents  of  their  own. 
Tbe  art  has  probably  received  many  valuable  additions  from 
tbo  efforts  of  so  many  persons ;  but  if  the  claim  of  these  ap- 
pellants be  allowed,  they  would  have  a  monopoly  of  every 
form  of  cultivator  with  wheels,  axles,  plows,  and  a  seat  for 
tbe  driver.    It  would,  indeed,  be  a  patent  for  a  cultivator  gen- 
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erally.  Sacli  a  claim  sboald  not  be  assented  to  anless  it  can 
be  shown  with  reasonable  certainty  that  if,  patentable  at  all, 
it  has  never  been  deserted  and  abandoned  by  the  inventor. 

We  are  of  opinion  that  the  decision  of  the  Oommisaioner 
should  be  affirmed. 

Some  discussion  occurred  during  the  argument  concerning 
the  jurisdiction  of  this  court  on  an  appeal  from  a  decision  of 
the  Oommissioner  of  Patents.  The  48th  section  of  the  act 
provides  for  the  appeal,  and  the  next  section  directs  that  the 
appellant  shall  file  in  the  Patent-Office  his  reasons  of  appeal 
in  writing ;  and  the  50th  section  enacts,  that  the  court  shall 
revise  the  decision  appealed  from,  and  that  such  revision 
shall  be  confined  to  the  points  set  forth  in  the  reasons  of 
appeal.  A  majority  of  the  court  are  of  opinion  that  by  a 
true  interpretation  of  these  sections  we  can  only  examine 
into  the  reasons  of  appeal,  and  the  record  and  proceedings 
so  far  as  they  apply  thereto,  for  the  purpose  of  ascertaining 
whether  the  Commissioner  has  made  an  erroneous  decision ; 
and  that  we  cannot  revise  the  decision  on  any  other  gronnd 
than  that  upon  which  the  application  was  rejected.  In  tiie 
case  now  under  consideration  the  re-issue  was  denied  for  the 
reason  that  the  inventor  had  abandoned  to  public  use  the 
subject-matter  of  his  own  two  claims,  and  the  appellants 
assign  their  reasons  for  appealing  to  be  that  the  Oommis- 
siouer  erred  in  refusing  the  claims  on  the  ground  of  aban- 
donment. The  Issue  is  thus  clearly  defined  in  the  mode 
designated  by  the  law,  and  we  are  forbidden  to  set  the  de- 
cision aside  on  any  other  ground.  Nor  can  we  go  into  the 
record  at  large  for  the  general  purpose  of  seeing  whether 
the  decision  is  right  on  some  other  ground  not  passed  upon 
by  the  Commissioner,  nor  stated  in  the  reasons  of  appeal- 
It  has  been  suggested  that  a  case  may  occur  in  which  the 
true  grounds  of  error  are  not  set  forth  in  the  reasons  of 
appeal,  and  yet  the  decision  be  sustainable  on  some  other 
ground.  It  is,  however,  a  sufficient  answer  to  this  view  that 
it  is  not  our  duty  to  put  a  forced  construction  on  statutes  to 
remedy  supposed  evils.  Besides,  if  the  party  wishes  to  test 
his  general  right  to  a  patent,  he  can  do  so  under  the  52d 
section,  which  declares  that  he  may  have  a  bill  in  a  court  of 
equity  if  he  has  been  refused  a  patent  by  the  Commissioner. 
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We  have  deemed  it  proper  to  dispose  of  this  matter  ia  the 
present  case  for  the  pnrpose  of  settling  the  practice  on  a 
disputed  point  in  this  class  of  cases. 

Mr.  Justice  Olin  concurred  in  the  judgment  to  affirm  the 
decision  of  the  Commissioner,  but  dissented  from  the  opinion 
that  the  court  could  only  consider  the  reasons  of  appeal,  and 
expressed  himself  on  that  point  as  follows : 

I  will  proceed  now  to  consider  the  appellate  power  of  this 
court  when  sitting  in  review  of  a  decision  made  by  the 
Gommissioner  of  Patents. 

Section  48  enacts  that  if  such  party,  (any  party,)  except  a 
party  to  an  interference,  is  dissatisfied  with  the  decision  of 
the  Commissioner,  he  may  appeal  to  the  supreme  court  of 
the  District  of  Columbia,  sitting  in  banc.  Section  49  further 
enacts,  that  when  an  appeal  is  taken  to  the  supreme  court  of 
the  District  of  Columbia  the  appellant  gives  notice  thereof 
to  the  Commissioner,  and  files  in  the  Patent-Office,  within 
such  time  as  the  Commissioner  shall  appoint,  his  reasons  of 
appeal,  specifically  set  forth  in  writing.  Section  50,  it  is 
further  enacted,  "that  it  shall  be  the  duty  of  said  court,  on 
petition,  to  bear  and  determine  such  appeal,  and  to  revise 
the  decision  appealed  from,  in  a  summary  way,  on  the  evi- 
dence produced  before  the  Commissioner,  at  such  early  and 
convenient  time  as  the  court  may  appoint,  notifying  the 
Commissioner  of  the  time  and  place  of  hearing;  and  the 
revision  shall  be  confined  to  the  points  set  forth  in  the  rea- 
sons of  appeal.  And  after  hearing  the  case,  the  court  shall  re- 
turn to  the  Commissioner  a  certificate  of  its  proceedings  and 
decisions,  which  shall  be  entered  of  record  in  the  Patent- 
Office,  and  govern  the  further  proceedings  in  the  case.'* 
These  are  the  only  provisions,  so  far  as  I  can  discover,  that 
regulate  the  appellate  powers  of  this  court  upon  the  hearing 
of  appeals  from  the  decision  of  the  Commissioner  of  Patents, 
except  what  is  contained  in  section  51,  which  provides  that 
on  receiving  notice  of  the  time  and  place  of  hearing  such 
appeal  the  Commissioner  shall  notify  all  parties  who  appear 
to  be  interested  therein,  in  such  manner  as  the  court  may  pre- 
scribe. The  party  appealing  shall  lay  before  the  court  certi- 
fied copies  of  all  the  original  papers  and  evidence  in  the 
case. 
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The  provisions  of  the  statute  I  have  now  quoted  have 
been  the  subject  of  much  debate  and  discussion  among  the 
members  of  this  court,  and,  so  far  as  I  can  learn,  I  compose 
a  very  small  minority  in  my  views  as  to  the  true  meaning 
and  proper  construction  of  these  provisions. 

These  provisions  seem  to  me  to  combine  the  practical 
operation  of  a  bill  of  exceptions  and  that  of  a  writ  of  error. 

First,  the  appellant  has  his  bill  of  exceptions,  in  this  way: 
He  is  required  to  state  in  writing  the  grounds  upon  which  he 
appeals  to  this  court  from  the  decision  of  the  Commissioner. 
If  the  court,  looking  at  the  whole  record,  can  see  that  the 
grounds  or  reasons  of  appeal  are  not  good  or  tenable,  the 
decision  of  the  Commissioner  must  be  affirmed,  even  though 
the  court  looking  through  the  record  should  discover  that, 
in  its  opinion,  the  Commissioner  decided  wrong,  yet  as  the 
party  appealing  to  this  court  had  not  assigned  the  true  cause 
for  which  the  judgment  of  the  Commissioner  should  be 
reversed,  his  decision  should  be  affirmed.  This  is  the  precise 
office  of  a  bill  of  exceptions,  iu  which  the  party  excepting 
can  only  obtain  a  reversal  of  a  decision  or  judgment  by 
pointing  out  the  precise  question  upon  which  the  court,  or, 
as  iu  this  case,  the  Commissioner,  erred.  If  the  appellant 
tSkilA  to  do  that,  the  judgment  must  be  affirmed.  But  on  the 
other  hand  the  Commissioner,  who  represents  the  public, 
stands  in  the  relation  of  a  party  to  a  writ  of  error,  opoa 
which  the  court,  having  the  whole  record  before  it,  will  give 
such  judgment  as,  upon  the  whole  consideration  of  the  case, 
ought  to  be  given.  In  other  words,  that  the  only  limitation 
of  the  powers  of  this  court  on  appeals  is  a  limitation  of  its 
powers  in  reference  to  reve]*sing  the  decisions  of  the  Com- 
missioner for  any  other  ground  than  that  set  forth  in  the 
reasons  of  appeal  assigned  by  the  appellant ;  but  that,  as  to 
every  other  question  arising  from  the  record,  this  coart  is  at 
full  liberty  to  look  through  it  and  judge  whether  the  decision 
made  is  right.  If  this  be  not  so,  what  is  the  object  or  pro. 
priety  of  sending  to  us  all  the  proceedings  in  the  case  as 
fully  as  they  were  before  the  Commissioner  1 
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MATTHIAS  PABST  vs.  TRUSTEES,   ETC.,    OF   ECO- 
NOMICAL BUILDING  ASSOCIATION. 

In  Equity.— No.  2680. 

I.  The  lEhdvatice  of  money  made  by  a  bailding  association  to  one  of  the 

stockholders  upon  the  shares  which  he  owns  is  not  a  loan  of  money, 
bat  a  purchase  of  such  stock,  and  is  therefore  not  affected  by  usury, 
and  an  account  rendered  by  the  association  in  which  such  advance  is 
charged  as  a  loan,  is  erroneous. 

II.  Where  the  constitution  of  the  association  provides  that  no  stock- 
holder shall  be  permitted  to  withdraw  who  has  received  any  portion 
of  his  stock  iu  advance  until  the  same  has  been  fully  repaid,  he  Is 
entitled  to  withdraw  on  paying  up  any  balance  due  by  him  on  a 
settlement  of  the  account,  and  it  is  repngnant  to  equity,  in  making 
such  settlement,  to  aid  in  enforcing  fines  and  penalties  of  an  oppress- 
ive character,  such  as  are  found  in  the  constitution  of  this  association, 
and  these  may  be  properly  excluded  from  the  account. 

STATEMENT  OP  THE  CASE. 

The  complainant  was  a  stockholder  in  the  Economical 
Building  Association  of  the  city  of  Washington.  Its  con- 
stitution requires  every  stockholder  to  pay  one  dollar  per 
share  a  month  until  the  funds  thus  raised  shall  divide  $200 
to  each  share,  less  thirty  per  cent.,  when  the  association  shall 
close  up.  In  case  the  monthly  dues  are  not  paid,  there  is 
to  be  charged  thereon  a  fine  of  ten  cents  a  month  on  every 
dollar  behind  for  such  neglect.  The  following  portions  of 
the  constitution  are  given  in  order  that  the  scheme  of  the 
institution  may  be  understood. 

The  7th  section  of  article  2  is  expressed  in  the  following 
language : 

^^  Stockholders  wishing  to  withdraw  from  this  association 
shall,  after  giving  ten  days'  written  notice  to  the  secretary^ 
be  entitled  to  receive  from  the  treasurer  the  amount  of  duea 
actually  paid  in,  without  interest  if  withdrawn  within  the  first 
year,  and  six  per  cent,  interest  per  annum  if  withdrawn  at 
any  subsequent  period,  first  deducting  a  portion  of  all  losses 
and  all  fines  and  forfeitures  so  incurred:  Provided^  Tha^t  no 
25  DO 
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Stockholder  shall  be  permitted  to  withdraw  who  has  received 
any  portion  of  his  stock  in  advance  from  the  association 
until  the  same  is  fully  repaid :  Provided  further^  That  not 
more  than  one-half  of  the  amount  of  money  paid  in  at  anj 
monthly  meeting  shall  be  available  for  the  payment  of  with- 
drawals.'' 

Article  8  in  regard  to  advances : 

^^  Sec.  1.  Each  and  every  stockholder  for  each  and  every 
share  of  stock  that  he  or  they  may  hold  in  the  association 
shall  be  entitled  to  purchase  an  advance  of  stock  of  two 
hundred  ($200)  dollars  from  the  funds  of  the  association,  and 
no  more :  Provided^  That  not  more  than  ten  shares  shall  be 
sold  at  any  one  bidding. 

<<  Sec.  2.  Whenever  the  funds  of  the  association  shall  war- 
rant it^  one  or  more  advances  shall  be  disposed  of  by  the 
secretary  to  the  highest  bidder  at  the  regular  monthly  meeting 
of  the  stockholders :  Provided^  The  same  shall  not  be  sold 
under  thirty  per  centum,  and  when  it  shall  cease  to  sell  at 
the  minimum  rate,  then  the  board  of  directors  are  authorized 
to  redeem  stock. .  In  the  event  of  any  money  being  in  the 
hands  of  the  treasurer  for  the  redemption  of  stock,  then  the 
board  of  directors  shall  place  the  names  of  the  stockholders 
who  have  not  bonght  out  in  a  box,  and  draw  therefrom  as 
many  names  as  there  is  money  in  hand  to  redeem  the  same 
number  of  shares  of  stock,  and  the  person  whose  name  shall 
be  drawn  may,  at  his  option,  either  take  the  amount  paid  in. 
by  him,  with  six  per  cent,  interest  per  annum,  or  may  take 
an  advance  at  thirty  per  cent,  premium. 

^^Sec.  3.  Whenevera  stockholdershall  purchase  an  advance 
he  shall  pay  or  cause  to  be  deducted  the  premium  offered  by 
him  or  them  for  the  same,  and  shall  secure  the  association  by 
bond,  deed  of  trust  on  unincumbered  real  estate,  {PnmAtA^ 
Seal  estate  conveyed  by  a  tax-title,  unless  the  title  shall  ha?e 
been  perfected,  shall  not  be  received  as  security,)  and  poliey 
of  insurance,  the  policy  to  be  assigned  to  the  trustees  upon  tiie 
trust  for  such  amount  as  the  board  of  directors  may  deem 
sufficient  to  cover  the  amount  advanced,  with  all  fines,  costs, 
and  charges  which  may  accrue  thereon. 

<^Seo.  4.  All  costs  and  charges  for  drawing,  aeknowl- 
edging,  and  recording  said  deeds^  as  well  as  all  deeds  of 
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release,  shall  be  paid  by  the  stockholder  receiving  such  ad- 
vance, and  he  shall  assign  at  lease  one  share  of  stock  for 
every  advance  of  two  hundred  dollars  so  purchased. 

^<  Sec.  5.  Ko  stockholder  shall  be  entitled  to  purchase  an 
advance  who  is  in  arrears  to  the  association,  and  no  property 
shall  be  taken  as  security  for  such  advance  out  of  the  Dis 
trict  of  Columbia. 

<<Seo.  6.  Any  stockholder  purchasing  an  advance  may 
have  the  privilege  of  taking  to  the  extent  of  ten  shares  5  and 
if  the  funds  in  the  treasury  be  not  sufficient  to  pay  the 
whole,  he  shall  be  entitled  to  receive  the  balance  out  of  the 
next  month's  receipts ;  and  on  failure  or  neglect  on  his  part 
to  give  security  required  for  such  advance  within  one  month 
after  the  date  of  purchase,  the  month's  extra  payment  of  (1.00 
per  share  shall  be  paid  by  such  purchaser,  and  the  money 
shall  revert  to  the  association. 

^<Seo.  7.  Stockholders  taking  an  advance  from  the  funds  of 
the  a.ssociation  shall,  from  the  time  of  purchasing  such  ad- 
vance, pay  to  the  treasurer  two  dollars  per  month  for  every 
share  of  stock  on  which  such  advance  may  have  been  made, 
(instead  of  one  dollar  as  hereinbefore  provided  for  those  who 
have  received  no  advance,)  and  if  the  same  shall  be  suffered  to 
remain  unpaid  for  more  than  two  months,  the  board  of  direct- 
ors may  compel  payment  by  ordering  proceedings  on  the  bond 
and  deed  of  trust  according  to  law,  at  the  expense  of  said 
stockholder." 

In  1868  the  complainant  owned  110  shares.  Subsequently 
he  purchased  30  shares  more,  and  still  later  purchased  40  ad- 
ditional shares,  canceling  the  30  shares  above  mentioned^ 
and  leaving  him  the  owner  of  120  shares.  Upon  this  he 
received  advances  amounting  in  all,  as  defendant  claims,  to 
the  sum  of  $10,770,  fipora  time  to  time  down  to  February,  1872. 
The  answers  admit  payment  amounting  to  $10,258.  On  re- 
ceiving the  advances  he  gave  deeds  of  trust  to  secure  the 
payment  monthly  of  two  dollars  per  share  of  his  stock  until 
the  winding  up  of  the  association  and  of  all  fines  that  might 
be  imposed,  as  is  prescribed  in  section  6  of  article  8  above 
cited.  On  the  29th  day  of  February,  1872,  the  complainant 
having  ceased  to  pay  his  monthly  dues,  he  was  served  with  a 
notice  that  if  his  indebtedness  was  not  paid  within  ten  days 
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the  property  embraced  in  the  trust-deeds  would  be  advertised 
for  sale.  The  bill  is  filed  for  an  injunction  to  enjoin  the  sale 
and  for  an  account.  He  claims  that  he  has  paid  money 
enough  into  the  association  from  time  to  time,  upon  a  troe 
statement  of  his  account,  to  cover  and  equal  his  indebtedness, 
and  that  he  wishes  to  withdraw  from  said  association.  He 
also  insists  that  the  advances  were  loans  at  a  usurious  and 
exorbitant  rate  of  interest,  and  that  the  fines  and  osuiioos 
interest  should  he  deducted,  and  whatever  the  balance  is  he 
is  ready  to  pay  the  defendant. 

An  account  was  stated  by  the  auditor  showing  $7,459.10 
balance  in  favor  of  the  association.  Exceptions  were  filed  by 
the  complainant  to  the  report,  and  three  of  them  were  sus- 
tained, and  a  decree  made  in  part  as  follows: 

^^And  it  is  further  ordered  that  the  cause  be  referred  to 
the  auditor  of  the  court  to  state  the  account  between  the  par- 
ties, under  the  following  instructions :  he  is  to  charge  the 
plaintiff  with  all  amounts  received  by  him  from  the  defend- 
ants, with  legal  interest  thereon,  commencing  from  the  time 
eaeh  loan  was  made  until  the  1st  day  of  March,  1872,  and  also 
with  $40  paid  by  defendants  for  insurance,  with  interest 
thereon,  and  rejecting  all  fines ;  and  he  is  to  give  creilit  to 
plaintiff  for  all  moneys  paid  by  him  to  defendants,  with  legal 
interest,  from  the  date  of  each  payment  until  the  1st  day  of 
March,  1872,  and  then  strike  the  balance,  which  balance,  if 
any  there  be,  shall  bear  legal  interest,  beginning  on  and  from 
the  1st  day  of  March,  1872,  until  paid. 

^^And  it  is  further  ordered,  adjudged,  and  decreed,  that 
John  B.  Blake  and  Moses  Kelly,  trustees,  be,  and  hereby  they 
are,  enjoined  and  strictly  prohibited  from  proceeding  with  the 
sale  of  the  real  estate  referred  to  in  these  proceedings  until 
further  order  of  this  court." 

The  decree  is  now  before  the  general  term  on  appeaL 


WiUia7n  F.  Matiingly  and  F,  Schmidt^  for  complainants,  pre- 
sented the  following  brief: 

In  this  case  the  complainant  received  from  the  defendant 
about  $10,770,  and  in  about  three  years'  time  paid  back 
$10,258.    The  defendant  claims  that  the  complainant  still 
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owes*87,579.10.  This  is  aboat  seventy  per  ceDtum  interest 
foretghteen  months,  or  at  the  rate  of  forty-six  per  cent,  a  year. 
"  The  plaintiff  claims  that  this  contract  is  usarions.  It  has 
every  element  of  usury.  It  is  a  loan  of  money.  Its  payment 
is  secured.  An  illegal  rate  of  interest  is  reserved.  If  this  is 
so,  no  disguise  will  prevent  its  being  so  adjudged.  Lloyd  vs. 
Scott^  9th  Peters,  408.     Thyson  vs.  Ricard,  3  H.  &  J.,  109. 

The  cases  of  annuities  relied  on  by  the  defendants  have  no 
bearing  upon  this  question,  because  the  repayment  of  the 
principal  beyond  all  question  is  secured  to  the  association. 
Its  success  and  life  depends  upon  it.  As  to  annuities  see 
2  Blackstone,  461,  and  Lloyd  vs.  Scott,  supra. 

The  English  cases  relied  on  by  the  defendant  to  show  that 
transactions  of  this  character  are  not  loans,  but  dealings  be- 
tween partners,  are  cases  under  statute  law  exempting  them 
from  the  consequences  of  usury,  and  regulating  the  rights  of 
members. 

Flenning  vs.  Self,  27  Eng.  L.  &  Eq.,  493,  was  SecLgrave  vs. 
Pope  over  again  between  the  same  parties,  and  the  plaintiff 
in  redeeming  was  allowed  the  same  profits  on  his  shares  as 
withdrawing  members. 

The  case  in  25th  Barb.,  cited  on  defendant's  brief,  was  based 
upon  the  statute  of  New  York,  exempting  building  associa- 
tions from  the  usury  laws. 

The  case  in  21  Georgia  was  also  expressly  decided  upon 
the  law  of  that  State;  and  an  examination  of  the  case  will 
show  that  the  reasoning  and  opinion  of  the  court  upon  the 
merits  of  the  case  were  against  the  association. 

Franklin  Building  Association  vs.  Marsh,  5  Dutch.,  225,  is 
also  relied  upon  by  the  defendant.  The  court  in  this  case 
sustained  the  validity  of  the  mortgage  under  the  law  of  Kew 
Jersey,  which  is  exceedingly  liberal.  But  in  its  opinion  cites 
the  language  of  the  Lord  Ch.,  in  27  Eng.  L.  &  E.,  Fleming 
vs.  Self: 

"  The  gain  to  the  society  arises  mainly  from  the  high  rate 
of  discount,  which  members  in  want  of  money  are  ready  to 
give.  In  truth,  the  whole  scheme  is  but  an  elaborate  con- 
trivance for  enabling  persons  having  sums  for  which  they 
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have  DO  immediate  want,  to  lend  them  to  others  at  a  very 
high  rate  of  interest.'' 

^^It  might  have  been  further  said  that  these  assoeiatioiM  ave 
hut  organized  societies  of  legalized  usurers^  and  that  fry  their 
operations  the  investments  of  the  members  are  absorbed  by  tike 
usury  paid  to  those  more  ableP 

33  Barb.,  103,  Melville  vs.  Am,  Ben.  Bg.  Association. 

The  contract  in  this  case  was  prior  to  the  act  of  1851  ^  bal 
the  decision  of  the  conrt  was  long  afterward.  The  plaintift 
received  about  t3,500,  and  executed  mortgage  for  $4,693. 
Payments  $84  per  mouth  until  the  termination  of  the  asso- 
ciation. 

The  court  says:  ^^ Whatever  aversion  may  be  natarallj 
felt  to  declaring  a  contract  void  for  usury  when  the  exc^»  is 
but  small,  there  should  be  no  hesitation  in  pronouncing  soeb 
a  contract  as  this  within  the  law  against  usury.'' 

^'  By  calculation  it  is  shown  that  the  association  could  not 
terminate  in  from  less  than  five  to  eight  years,  while  prob- 
ably it  would  continue  longer  than  eight  years;  and  that 
$84  per  month  would  pay  up  principal  and  interest  at  seven 
per  centum  by  plaintiff  in  about  four  years." 

^^Upon  these  facts  I  am  forced  to  the  conclusion  that 
these  transactions  were  intended  to  be  loans  to  the  plaintiff 
at  more  than  seven  per  cent,  interest,  and  that  such  mort- 
gages and  agreements  are  usurious  and  void.  The  English 
cases  cited  by  defendant's  counsel  are  distinguishable  from 
the  present  in  that  all  those  cases  arose  out  of  transactions 
of  associations  formed  uuder  and  authorized  by  statute." 

The  English  cases  referred  to  are  the  same  as  cited  by 
defendant's  counsel  in  this  case.  14  Legal  Int.,  237,  JTctty 
vs.  The  Accommodation  /Saving  Fund  and  Jjoan  Association. 

Lourie,  J. :  *'  If  these  loan  societies  usually  deal  on  such 
terms,  the  profits  which  the  keen  calculators  among  them 
make  out  of  the  simplicity  and  credulity  of  their  less  knowing 
associates,  will  not  be  sufficient  to  shield  them  from  the 
charge  of  using  their  associate  power  to  grind  the  faeces  of 
the  poor,  and  perhaps  of  being  instituted  under  the  garb  of 
benevolence  when  their  real  purpose  is  far  difierent." 

'^  It  seems  to  me  that  the  law  refuses  to  enforce  agreements 
so  unconscionable.    Injunction  allowed.'^ 
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24  Conn.,  147,  the  M.  &  W.  Mutuai  Savings  Batik  and 
Building  Association  vs.  WUeox  et  aL 

Id  this  case  the  contract  which  provided  for  a  bonns  of  f 
of  one  per  ceut.  per  month  in  addition  to  6  per  cent,  interest 
was  adjudged  usarioas,  although  the  charter  authorized  the 
charging  of  a  bonns  in  addition  to  legal  interest.  12  Bich., 
134,  Eq.  Bep.,  Columbia  Building  Association  vs.  Ballinger. 
Ballinger  borrowed  $2,000  on  ten  shares  of  stock,  received 
$1,300,  and  was  to  pay  $20  per  month. 

O'lfeall,  0.  J. :  ^*'Row  the  contract  which  has  thus  earned 
mare  than  the  principal  in  a  period  of  a  little  more  than  four 
years  can  be  anything  else  than  usurious  is  difficult  to  conceive. 
Indeed,  it  must  task  and  has  tasked  human  ingenuity  in 
every  tribunal  when  the  question  has  been  presented,  to  find 
the  reasons  whereby  such  a  contract  could  be  sustained.'' 

41  Pa.,  478,  Rouser  vs.  Herman  Building  Association^ 
Lourie,  C.  J. : 

^<A  woman  made  this  mortgage,  and  it  is  one  of  the  hardest 
we  have  seen  of  these  building-association  loans.  The  pre- 
minm  contracted  for  is  sixty-eight  per  cent.,  and  it  is  sought 
to  be  enforced  at  the  end  of  three  years,  when  the  premium 
and  legal  interest  on  the  nominal  principal  would  make 
an  interest  of  thirty-three  per  cent,  per  annum  on  the  actual 
loan." 

*^  No  wonder  the  woman  applies  to  us  for  relief,  and  we 
liave  already  many  times  decided  in  other  cases  that  she  is 
entitled  to  be  discharged  on  payment  of  the  actual  amount 
borrowed  with  legal  interest."  (See  Wrigley  on  Building 
Associations,  64, 65,  and  "  How  to  Manage  Building  Associa- 
tions," by  the  same  author,  page  97,  et  seq.) 


Walter  D.  Davidge  and  Walter  8.  Coxj  for  defendants, 
argned  that — 

Whether  the  transactions  in  question  are  usurious  is  the 
first  inquiry. 

It  is  well  settled  that  a  debt  payable  in  future  may  be 
purchased  or  discounted  at  any  rate  without  violating  the 
statutes  against  usury,  (see  Nichols  vs.  Fearson^  7  Pet.,  103,) 
80  that  there  could  be  no  usuryjn  the  mere  receipt  by  Pabst 


1 


392  Supreme  Court,  D.  C,  [Jan.T., 

Pabst  Ts.  Bnlldlng  AssoclatlOB. 

of  a  less  sum  than  his  fatare  diyidend,  in  full  satisfaction  of 
it,  though  the  premium  or  discount  exceeded  six  per  cent 
per  annum. 

Again,  when  the  principal  sum  advanced  or  paid  is  not 
to  be  repaid,  but  only  an  annuity  or  periodical  payments, 
though  these  exceed  the  legal  rate  of  interest  on  the 
principal,  and  even  though  they  would  pay  oflf  the  principal 
in  a  short  time,  there  is  no  usury  in  the  transaction. 

Thus,  where  one  gave  £566  to  have  annually  £130  for  and 
during  twenty-three  years,  the  defendant  had  accepted  £120 
for  the  first  year,  and  upon  information  against  liim  in  tbe 
King's  Bench  for  usury,  it  was  held  not  usury.  Finch's 
Case,  1  And.,  121. 

Again,  where  one  gave  £100  for  annuity  of  £20  per  annnm, 
it  was  held  no  usury.  DeGoad's  Case,  Triv.,  19  Eliz.,  in  the 
Exchequer. 

So,  in  Fuller's  Case,  Mich.,  29  Eliz.,  4  Leon.,  208,  where 
one  gave  £300  to  another  for  an  annuity  of  £50,  assnred 
to  him  for  one  hundred  years,  if  he,  his  wife  and  four  chil- 
dren should  so  long  live,  it  was  held  not  to  be  within  the 
statute  of  usury. 

So,  where  the  defendant  had  given  plaintiff  £100,  and  for 
that  he  granted  the  defendant  £20  for  eight  years  annually, 
as  a  rent  charge,  and  after  that  for  two  years  more,  if  three 
men  live  so  long,  it  was  held  that  if  the  original  contract 
was  for  a  rent-charge  it  was  no  usury.  Simoitd  vs.  Cockerill^ 
!N"oy.,  151.  (See  these  and  other  cases  in  Comyn  on  Usury, 
43  et  seq,) 

It  will  be  observed  that  the  transactions  under  considera- 
tion have  both  the  features  which  have  been  held  to  exelnde 
the  taint  of  usury. 

In  the  first  place,  the  association  becomes  bound  to  pay 
infuturo  to  each  stockholder,  on  witiding  up,  a  certain  snm, 
which  may  be  lawfully  discounted. 

In  the  next  place,  the  principal  sum  received  by  tiie 
advanced  stockholders  is  not  to  be  returned,  but  only  an 
annuity  during  the  life  of  the  association. 

There  have  been  sundry  decisions  directly  on  tbe  subject 
of  these  societies. 
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The  first  case  on  the  subject  was  Silver  vs.  Barnes,  6  Bing., 
K  C,  180,  decided  in  1839. 

It  was  a  case  of  a  mutual  benefit  society,  in  which  the 
iunds  were  put  up  at  auction  and  advanced  to  the  highest 
bidder,  as  in  this  case. 

It  was  left  to  tbe  jury  to  find  whether  there  was  a  bona-fide 
partnership,  or  the  whole  arrangement  was  a  contrivance  to 
cover  usury.  They  found  the  former.  On  a  motion  for  a 
new  trial,  Tindall,  Oh.  J.,  said:  "The  judge  who  tried  the 
cause  thought  there  had  been  no  loan,  but  merely  an  advance 
of  partnership  funds,  in  which  the  defendant  was  interested 
in  common  with  the  other  members  of  the  society.  The  de- 
fendant was  interested  in  the  fund  when  the  monev  was 

If 

advanced  and  when  it  was  repaid.  The  rules  of  the  society 
are,  in  effect,  a  mere  agreement  by  partners  that  their  contributions 
shall  be  advanced  for  the  use  of  one  or  the  other,  as  occasion 
requires,  and  the  transaction  in  question  was  not  a  borrowing 
by  the  maker  of  the  note  from  the  payees.^ 

In  the  case  of  Cutbill  vs.  Kingdon,  1  Exch.  B.,  494,  (1847,) 
the  question  of  usury  was  not  made ;  but  Parke,  B.,  in  allu- 
sion to  the  statutes,  in  argument,  referred  to  Silver  vs.  Barnes, 
as  giving  the  true  rule,  and  said:  "There  is  no  usury  in 
benefit  societies  lending  their  money  to  their  members  at 
more  than  £5  per  cent.'^ 

In  Wadley  vs.  Baker,  6  Hare,  87,  (1848,)  the  plaintiff  had 
filed  a  bill  to  redeem,  on  payment  of  the  sum  advanced  and 
legal  interest. 

Wigram,  V.  0.,  remarked  that  this  was  not  the  case  of  a 
loan,  but  was  a  discount  of  the  plaintiff^ s  share,  or  an  advance 
at  its  then  present  or  conventional  value,  of  his  interest  in  the 
shares  he  held  at  the  termination  of  the  association,  and  that 
plaintiff  was  only  entitled  to  redeem  on  payment  of  all  the 
future  subscriptions  on  his  shares  until  the  dissolution  of  the 
association,  its  probable  duration  to  be  ascertained  by  cal- 
culation, and  the  future  payments  to  be  treated  as  due. 

This  case  came  on  appeal  before  Lord  Oottingham,  and 
was  affirmed ;  he  holding  also  that  all  future  monthly  pay- 
ments were  to  be  paid  at  the  time  of  redemption. 

Seagrave  vs.  Pope,  1  De  Gex,  McNachten  &  Gordon,  783, 
(1850,)  held  the  same  doctrine,  overruling  the  vice-chancellor, 
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Knight  Brace,  who  had  held  the  transaction  in  this  case  to 
be  sabstantially  a  loan. 

Lord  Chancellor  Truro  said:  ^^It  w€i$  not  a  loan^hut  a/% 
anticipatory  payment^  by  way  of  discount^ 

In  Burhridge  vs.  Cotton^  8  Eng.  L.  and  E.  Sep.,  51,  on  a 
bill  charging  usury,  &c.,  in  a  similar  case.  Sir.  J.  Parker,  Y. 
C,  held  that  the  case  tva^  not  that  of  a  loan^  but  of  an  adtam 
out  of  partnership  funds  J  and  not  usurious. 

It  is  true  that  there  is  an  English  statute  regulating  baild- 
ing  societies,  which  declares  that  a  bonus  or  interest  may  be 
taken  for  an  advance  without  being  deemed  usury.  Some  of 
the  decisions,  however,  relate  to  what  are  called  friendly  m 
other  benefit  societies,  not  within  the  statute,  and  the  same 
rule  is  held,  showing  that  the  statute  is  considered  merely 
declaratory  of  the  common  law. 

In  the  United  States,  statutes  have  been  passed  in  seven! 
States,  very  much  in  the  terms  of  the  English  statute.  Some 
of  them  seem  to  authorize  the  transaction  under  the  name  of 
loans,  and  some  of  the  societies  are  called  loan  associations. 

And  some  of  the  decisions  seem  to  recognize  the  same 
features  in  these  dealings,  before  adverted  to,  as  at  variance 
with  the  theory  of  usury. 

In  the  case  of  the  Citizens*  Mutual  Loan  Association  vs. 
Webster,  25  Barbour,  263,  decided  in  1851,  the  court  say : 

'<  Whether  the  payments  required  to  be  made  by  this  bond, 
in  order  to  prevent  forfeiture,  will  exceed  the  principal  and 
legal  interest  of  the  amount  advanced  to  the  defendant,  will 
depend  upon  matters  not  brought  before  the  court.  *  *  * 
If  the  principal  were  payable  absolutely,  there  could  be  no 
doubt  of  the  usury.  But  it  is  not  so.  And  even  when  tbe 
mortgage  has  been  foreclosed,  and  the  moneys  mentioned 
therein  collected,  they  are  to  be  applied  only  to  the  satisfac- 
tion of  the  dues,  fees,  and  fines,  and  the  surplus  to  be  re- 
turned to  the  mortgagor." 

And  in  regard  to  the  increased  monthly  payments,  they 
say :  ^^  Besides,  the  higher  rate  of  interest  to  be  paid  by  eaA 
member  of  the  association,  the  shorter  tvill  be  the  period  required 
to  complete  the  accumulation,  on  the  completion  of  which  ^ 
association  was  to  terminate  and  the  payments  to  ccmc,  Tbe 
money  collected  by  the  association  being  the  mutual  property 
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of  all  the  members,  and  the  greater  the  accamulation,  the 
shorter  being  the  period  daring  which  they  will  have  to  bear 
the  burden  of  paying  the  moneys  for  the  purpose  of  accumu- 
lation, the  ordinary  objection  to  the  collection  of  interest  beyond 
the  fixed  rates  is  removed.^ 

So  in  Bibb  County  Loan  Association  vs.  Richards^  21  Georgia 
E.,  592,  (1857.) 
The  association  had  been  incorporated  expressly. 
The  court  say :  ^^  Perhaps  the  best  argument  in  support  of 
this  transaction,  is  the  risk  and  uncertainty  attending  the 
result.  Stock  is  put  up  at  auction,  the  terms  of  sale  are 
distinctly  understood,  and  a  purchase  is  made,  taking  into 
view  all  the  contingencies  attendant  on  the  society  during 
the  few  or  many  years  of  its  existence. 

^^The  stock  may  be  worth  a  premium,  or  it  may  be  a  dead 
loss  at  the  end  of  the  operation.  This,  each  must  decide  for 
himself.  If  he  conclvdes  to  take  half  now  for  then^  tJiat  is^  one 
hundred  dollars  for  stock  noWj  nominally  worth  two  hundred 
dollars  sixj  eighty  or  ten  years  hence^  who  has  any  right  to  say 
he  judges  foolishly  f  " 

So  in  the  case  of  Savings  Association  vs.  Vandevere^  3 
Stockton,  382,  (1857.) 

The  court  considered  a  bond  similar  to  that  in  the  present 
case  as  not  importing  a  return  of  the  principal^  and  therefore 
involving  no  usury^ 

So  in  Franklyn  Building  Association  vs.  Marshy  5  Dutcher, 
225,  (1861,)  the  statute  providing  that  no  premium  given  for 
the  priority  of  loan  or  discount  on  the  redemption  of  shares 
shall  be  deemed  usurious,  the  court  did  not  consider  the  indefi- 
nite period  for  which  the  monthly  installments  might  run,  or  the 
fact  that  they  might  exceed  the  money  loaned  and  lawful  interest^ 
or  the  fact  of  the  additional  montlUy  payments^  as  afifecting  the 
validity  of  the  transactions. 

So  in  Shannon  vs.  Dunn^  43  N.  H.,  194,  (1861,)  the  court 
say  :  ''  If  the  transaction  here  is  to  be  regarded  as  an 
aiivance  to  Dunn,  it  was  from  funds  in  which  he  had  a  corn- 
niou  interest  with  the  other  members,  and  in  which  he 
continued  interested,  and  is  to  be  regarded  as  dealing  with  the 
partnership  fundi  rather  than  as  a  loan.  If  it  is  to  be  deemed 
a  sale  by  Dunn  for  a  present  sum  of  his  right  to  a  future  divi- 
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dend  of  five  hundred  dollars  upon  each  share,  it  seems  to  be  no 
more  open  to  objections  than  somewhat  similar  transactions  in 
post-obit  bonds,  annuities,  stock-contracts,  and  negotiable  securi- 
ties. The  contract  does  not  provide  for  the  return  of  the  snm 
advanced  at  all  events.^ 

So  in  Delano  vs.  Wild  et  al,  6  Allen,  1,  (1863,)  whieli  was 
a  suit  brought  to  recover  back  alleged  usury.  Tbe  discount 
was  aa  large  as  $205  on  the  expected  final  dividend  of  $500 
per  share. 

The  court  say :  "  The  money  which  the  plaintiff  received 
was  not  a  loan,  but  an  advancement  to  him  by  the  company." 
"  But  no  provision  is  made  and  no  stipulation  required  for 
the  repayment  of  the  principal,  because  this  is  not  the  end 
and  purpose  intended  to  be  accomplished  by  the  parties  in 
the  transaction.  For,  though  the  proceeding  is  in  form  a 
sale  or  disposition  of  its  funds,  it  is  in  fact  a  redemption  by 
the  company  of  the  share  or  shares  of  the  member  who  is 
nominally  a  purchaser  of  its  money." 

^^  Finally,  the  transaction  between  the  parties  cannot  be 
deemed  to  embrace  an  agreement  between  them  for  the  pay- 
ment or  reservation  of  usurious  interest,  because  it  was  a 
dealing  between  them  as  partners  in  relation  to  a  partner- 
ship  fund  in  which  they  had  a  common  interest  **In  such 
case  there  can  be  no  violation  of  the  statute  regulating  the 
rate  of  interest."  Citing  Silver  vs.  Barnes,  sup.  (See,  also, 
Trask  vs.  Wheeler,  7  Allen,  109.) 

The  case  of  Robertson  vs.  American  Homestead  Association, 
10  Maryland  E.,  397,  (1857,)  was  that  of  a  petition  by  the 
appellee  to  sell  mortgaged  premises,  &c. 

Curia.  "  The  only  remaining  question  to  be  considered 
is  the  objection  to  the  decree  on  the  ground  that  the  mort- 
gage is  usurious  in  its  terms.  To  this,  it  is  sufficient  to  say 
that  the  contract,  so  far  as  it  is  disclosed  in  the  record, 
contains  no  proof  or  element  of  usury.  The  only  proof  of 
the  contract  is  to  be  found  in  the  mortgage,  which  appears 
to  be  such  an  instrument  as  is  contemplated  by  the  act  of 
1852,  the  consideration  for  which  was  not  a  loan  of  money  to 
be  repaid,  but  the  sum  of  $460  paid  to  the  mortgagor  by  tbe 
society  as  the  ascertained  value,  in  advance,  of  his  shares  of 
stock  in  the  corporatiou,  while  the  mortgage  contains  no 
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oovenant  or  obligation  whatever  for  the  repayment  of  said 
sum  or  any  part  of  it.  This  court  canuot  regard  the  prin^ 
cipal  sam  named  in  the  mortgage  as  in  any  sense  a  loan,  nor 
the  contract,  as  it  appears  on  the  record,  as  usurious.''  '<  We 
adopt  the  views  expressed  in  Silver  vs.  Barnes^^  &c.  (See, 
also.  Oak  Cottage  Building  Association  vs.  Eastman  and 
Badgers^  31  Maryland,  bbQ  (1869,)  particularly  as  to  the 
mode  of  settlement.) 

In  the  case  of  Columbia  Buildifig  and  Loan  Association  vs. 
Ballinger,  12  Richardson's  S.  C.  Ex.  B.,  124,  though  the  ulti- 
mate  decision  was  against  the  association,  the  reasoning  of 
the  chancellor,  who  was  reversed,  is  more  satisfactory  than 
that  of  the  other  court. 

fie  says :  "  By  his  contract  with  the  association  B.  agreedj 
in  lieu  of  the  $200/or  ea^h  of  his  shares^  to  tchich  he  icould  be 
entitled  when  the  fund^  of  the  association  would  suffice  to  pay 
that  sum  to  each  sluire  of  its  whole  capital  st^ckj  to  a^xept  the 
sum  o/ $2,000  in  cash^  reduced^  howeoer^  by  $700,  payable  pres* 
ently^  and  by  the  further  sum  of  $10,  payable  monthly  thereaf- 
ter j  during  the  existence  of  the  association,^ 

^^If  this  be  a  just  conception  of  the  contract,  then  the  trans' 
action  was  not  a  loan.  It  was  an  advance  by  anticipation  to  B. 
of  the  present  value  of  what  he  would  be  entitled  to  receive  upon 
shares  he  held  at  the  termination  of  the  association.  If  the  con* 
tract  be  regarded  as  a  sale  by  Ballinger^  and  a  purchase  by  the 
a>ssociation  of  his  interest  a^s* stockholder,  the  inhibition  of  usury 
would  have  no  application  to  such  a  transaction,^ 

**  The  additional  sum  of$lto  be  paid  7nonthly  by  B.  on  each 
share  was  as  much  a  parcel  of  the  premium  for  the  advance  as 
was  the  $700."  ^^  T9ie  sum  advanced  B.  never  engaged  to  return. 
The  bond  he  executed  is  noty  and  never  was,  intended  to  be  a  se* 
curityfor  its  repayment.  Twenty  dollars  are  required  by  the 
condition  of  the  bond  to  be  paid  monthly.  Of  this  sum  it  is 
in  proof  that  the  one  moiety  is  for  the  primary  monthly 
daes,  and  the  other  for  the  additional  dues  that  arose  upon  * 
the  same  shares  for  the  advance  upon  them.  The  former 
moiety  cannot  be  regarded  a^  interest  on  the  sum  advanced 
to  B,yfor  the  obligation  to  pay  it  existed  prior  to  such  advance^ 
and  was  assumed  by  the  original  subscription  for  his  shares.  As 
to  the  latter  moiety,  it  was  in  truth  but  parcel  of  the  abatement 
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agreed  to  be  paid^  mid  is  no  more  interest  than  were  the  $700 
deducted  at  the  outset.^ 

It  will  been  that  in  most  of  the  States  there  are  some  stat- 
utory enactments  which  woald  relieve  the  cases  from  the 
objection  of  nsury,  even  were  they  considered  cases  of  loan. 
But  the  pertinency  of  the  decisions  above  referred  to  is,  that 
they  declare  the  transactions  in  qaestion  not  to  be  loans,  bnt 
advances,  disconnts,  and  purchases. 

As  to  the  fines.  It  is  true  that  equity  will  never  interpose 
actively  to  enforce  penalties  and  forfeitures.  On  the  other 
hand,  it  will  not,  except  in  special  cases,  interfere  to  prevent 
their  enforcement  at  law. . 

Especially,  where  there  can  be  no  clear  estimate  of  the 
damages  resulting  from  a  breach  for  which  the  penalties  are 
incurred,  they  refuse  to  interfere  in  either  way.  The  very 
illustration  given  of  this  in  2  Story's  Eq.  Jnr.,  sec.  1325,  is  the 
case  of  failure  to  pay  installments  on  stock. 

In  the  case  of  Shannon  vs.  Howard  Mutual  Building  As90^ 
ciation^  36  Md.,  it  was  held  that  the  fine  of  a  bailding  associa- 
tion did  not  come  within  the  principle  which  forbids  a  ooart 
of  equity  to  lend  its  assistance  to  enforce  the  payment  of 
fines  and  forfeitures,  and  that  they  ought  to  be  allowed  even 
where  the  court  were  applied  to  to  foreclose. 

Mr.  Justice  Wylie  delivered  tha  opinion  of  the  court: 

Complainant  was  a  member,  and  the  defendants  were  either 
officers  of  or  trustees  for  <<The  Economical  Building  Associa- 
tion'' of  this  District.  The  controversy  is  as  to  the  amoant 
due  by  the  complainant  to  the  association ;  the  latter  claim- 
ing that  on  the  14th  of  February,  1872,  Pabst  was  its  debtor 
to  the  amount  of  $7,579.10. 

In  the  year  1868,  complainant  became  first  a  member  of  the 
association,  and  in  the  course  of  the  following  year  was  the 
owner  of  120  shares,  the  value  of  which  was  $200  a  share 
after  all  the  payments  should  have  been  made  np.  The  shares 
were  to  be  paid  for  at  the  rate  of  one  dollar  on  each,  per 
month,  or  $120  for  the  120  shares.  At  this  rate,  his  shares 
would  all  have  been  paid  for  at  the  end  of  sixteen  years  and 
eight  months ;  but  the  actual  value  of  the  shares  at  any  in- 
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termediate  date  depended  upon  the  amount  of  payments 
which  had  previously  been  made  on  their  account,  and  the 
basiness  of  the  association  and  its  future  prospects. 

At  different  periods  during;  the  year  1869,  Pabst  was  ad- 
vanced money  by  the  associatiou  to  the  amount  of  $10,770. 
This  was  a  much  larger  sum  thUn  had  been  paid  by  him,  at 
that  time,  on  account  of  his  shares,  and,  of  course,  a  much 
larger  sum  than  the  shares  were  actually  worth  of  themselves. 
But  for  the  purpose  of  securing  the  association,  he  executed 
deeds  of  trust  upon  a  valuable  lot  and  its  improvements  in 
this  city,  and  entered  into  obligations  thereafter  to  pay  to 
the  association  $140  a  month,  or  two  dollars  on  each  share 
held  by  him,  until  the  whole  amount  of  $200  a  share  had* 
been  fully  paid  up,  or  the  association  brought  to  a  close. 
The  security  given  was  not  for  the  purpose  of  protecting  a 
debt  of  an  ascertained  sum,  but  to  compel  the  member  obtain* 
ing  the  advance  to  meet  his  monthly  payments.  The  money 
advanced  was  not  a  loan  by  the  association,  but  a  purchase 
of  the  member's  shares,  leaving  him  without  further  interest 
in  the  association,  except  his  obligation  to  pay  for  them  to 
the  uttermost  farthing,  by  monthly  installments  to  the  end. 
If  the  association  should  not  be  able  to  close  up  its  business 
until  the  full  completion  of  the  period  of  sixteen  years  and 
eight  months,  the  member  who  was  advanced  on  120  shares 
would  have  paid  $24,000  into  the  treasury,  in  an  average 
period  of  eight  years  and  four  months. 

But  by  means  of  the  rapid  compounding  of  interest  by 
means  of  monthly  loans,  and  the  fund  derived  from  fines  for 
default  of  members  in  paying  up  their  monthly  dues,  the 
period  for  closing  the  business  of  an  association  may  be  great- 
ly abridged.  For  at  whatever  period  the  funds  of  the  associa- 
tion will  enable  it  to  '^  divide  to  each  share  of  stock  the  sum 
of  two  hundred  dollars,  less  thirty  per  centum,  the  association 
shall  determine  and  close.''  The  more  prosperous,  therefore, 
is  the  association,  the  briefer  its  existence.  It  cannot  be  told 
for  what  length  of  time  a  member  who  has  an  advance  upon 
Ills  stock  may  be  required  to  pay  up  his  monthly  dues.  If 
the  profits  derived  from  compounding  interests  at  high  rates, 
and  short  intervals,  and  from  fines,  are  large,  this  period  will  be 
short.    If  these  profits  are  not  large,  it  will  be  more  remote. 
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If  tbe  period  be  short,  the  member  advanced  will  have  the 
benefit,  for  by  the  close  of  tbe  association  be  is  relieved 
from  making  his  monthly  payments,  and  so,  altbouja^h  no  Ion- 
ger  a  member  of  the  association,  he  is  a  sharer  in  its  profits. 
If  the  time  for  closing  up  the  business  betmore  protracted,  the 
member  advanced  loses  that  advantage^  but  under  no  cir- 
cumstances is  he  required  to  pay  beyond  the  nominal  value  of 
his  stock. 

Whether  the  arrangement  shall  turn  out  to  be  feivorable 
to  the  member  advanced,  or  otherwise,  depends  upon  tiie 
success  of  the  association.  If  it  be  successful,  although  no 
longer  a  member  for  some  purposes,  he  shares  in  the  profits; 
if  unsuccessful,  he  may  be  a  loser,  but  only  to  a  limited  ex- 
tent. 

We  discover  nothing,  therefore,  in  the  nature  of  this 
association  which  is  unlawful,  or  in  any  wise  necessarily  more 
objectionable  than  other  associations  whose  object  is  to  make 
profit  for  their  members.  On  the  contrary,  so  far  as  it  holds 
out  encouragement  to  its  members  to  save  their  earnings  in* 
stead  of  squandering  them  in  idleness  and  vice,  it  deserves 
to  be  supported  and  encouraged. 

If,  however,  persons  will  join  these  associations  in  the  ex- 
pectation of  borrowing  money  at  pleasure,  with  no  obligatioii 
ever  to  repay  it,  or  subscribe  for  an  amount  of  stock  on  which 
they  are  unable  to  meet  the  monthly  dues,  and  thus  subject 
themselves  to  fines  at  the  rate  of  120  per  cent,  per  annum 
Interest  on  the  sums  in  arrear^  disappointment  and  bank- 
ruptcy are  to  be  expected. 

There  is  another  class,  also,  for  whom  these  associaticms 
are  unprofitable,  namely,  those  who,  having  subscribed  for 
shares  and  received  advances  for  which  they  have  mortgaged 
their  homesteads,  are  afterward  overtaken  by  sickness,  or 
other  inevitable  calamity,  depriving  them  of  the  power  to  meet 
their  payments. 

But  for  the  laboring  man,  blessed  with  health,  indostrioos, 
frugal,  temperate,  and  resolute,  these  associations,  if  con- 
trolled by  men  like  himself,  are  admirable  institutions.  Soeh 
a  man,  however,  may  win  his  fortune  without  their  aid ;  and 
by  joining  them,  takes  the  risk  of  wasting  his  time,  and  form- 
ing a  connection  with  those  who  may  defraud  him  of  his 
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property.  So  ranch  as  to  the  sabjeet  of  building-associations 
in  general. 

In  respect  to  the  particular  matter  in  controversy  in  the 
present  case,  the  facts  seem  to  be  as  follows :  In  March,  1869, 
Pabst  was  the  owner  of  120  shares  of  stock  in  this  company, 
on  which  lie,  or  those  of  whom  he  purchased,  had  been  mak- 
ing monthly  payments.  At  that  time  he  obtained  advances 
from  the  association  amounting  to  $10,770.  These  advances, 
be  it  remembered,  were  not  loans.  In  order  to  secure  the 
association  for  these  advances,  he  executed  two  deeds  of  trust 
upon  certain  improved  real  estate  in  this  city,  both  of  the 
same  form,  from  one  of  which  the  following  is  an  extract : 

"Whereas,  heretofore,  to  wit,  on  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
nine,  the  said  party  hereto  of  the  first  part,  by  his  writing 
obligatory  of  that  date,  acknowledged  himself  to  be  indebted 
to  Nicholas  Oallan,  the  treasurer  of  said  association,  in  the 
sum  of  twenty-two  thousand  dollars,  and  delivered  the  same 
to  the  said  treasurer ;  and  whereas  the  said  writing  obliga- 
tory is  subject  to  a  certain  condition  thereunder  written  to 
the  efifect  that  he,  the  said  Matthias  Pabst  and  his  heirs, 
executors,  and  administrators,  shall  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  treasurer  of  the  association,  and  to 
his  successor  in  office,  the  sum  of  two  dollars  current  money 
per  month  for  every  share  of  stock  which  he,  the  said  Mat- 
thias Pabst,  holds  in  said  association,  commencing  from  the 
date  hereof,  and  to  be  paid  on  the  first  Wednesday  of  each 
month  thereafter,  and  also  all  fines  and  forfeits  which  may 
be  imposed  upon  or  incurred  by  him,  by  virtue  of  the  provis- 
ions contained  in  the  constitution,  by-laws,  and  obligations 
of  the  said  association,  until  the  said  association  shall  deter- 
mine and  close ;  and  in  order  to  secure  the  faithful  perform- 
ance of  the  condition  in  said  writing  obligatory  mentioned, 
and  stipulated  to  be  performed  by  the  said  party  hereto  of 
the  first  part,  he,  the  said  party  of  the  first  part,  hath  agreed 
to  execute  these  presents : 

**  Now,  this  indenture  witnesses,"  &c. 

Here  we  find  no  obligation  to  pay  any  debt,  but  only  that 
the  party  of  the  first  part  shall  pay  two  dollars  a  month  on 
26  D  c 
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each  share  of  his  stock,  and  all  fines  and  forfeits,  until  the 
close  of  the  association. 

The  deed  further  provides  that,  on  default  in  making  these 
payments  for  a  period  of  four  mouths,  the  trustee,  on  being 
requested  so  to  do  by  the  association,  shall  proceed  to  sell 
the  property  so  conveyed  in  trust,  &c.  ^ 

The  date  of  this  deed  is  the  10th  of  December,  1869.  The 
other  is  dat«d  2l8t  December,  1870. 

Each  of  them  was  given  to  secure  the  punctual  payment 
of  the  monthly  dues  onl}^  from  and  after  their  respective 
dates.  So  that  the  payment  of  no  dues,  if  any  suck  exist, 
could  be  enforced  even  under  the  oldest  of  these  deeds, 
except  such  as  have  accrued  on  and  since  the  first  Wed- 
nesday in  January,  1870. 

On  the  29th  of  February,  1872,  the  secretary  of  the  asso- 
ciation gave  a  written  notice  to  Mr.  Pabst  that  his  property 
would  be  advertised  and  sold  under  these  deeds  of  trust 
unless  his  indebtedness  to  the  association  were  paid  within 
ten  days,  and  inclosed  a  statement  of  amount  claiming  a 
balance  due  of  $7,579.10.  To  restrain  such  sale, -and  ^to 
obtain  a  settlement  of  his  acconnt  with  the  association^  the 
present  bill  was  then  filed. 

According  to  defendant's  answer,  Pabst's 

Advances  amount  to $10,  770 

And  his  payments  to 10, 258 


Balance,  without  calculation  of  interest 512 

And  yet  defendant  claimed  there  was  still  due  $7,579.10, 
and  was  threatening  to  sell  the  property  unless  this  sam 
were  paid  in  ten  days. 

The  fines  amounted  to  only  $522.45,  and  the  insurance 
advanced  by  the  association  on  account  of  Pabst  to  only 
$40  more. 

Conceding  that  from  the  first  Wednesday  of  January, 
1870,  inclusive,  to  the  29th  of  February,  1872,  when  the 
account  was  rendered  and  payment  demanded,  that  Pabst 
made  default  in  every  one  of  his  monthly  dues,  the  sum 
would  have  amounted  to  only  $6,000.  But  he  had  in  fiact 
paid  within  that  time  $10,258  on  account,  and  which  ought 
to  have  been  applied  so  far  as  was  ne<iessary  to  the  payment 
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of  any  of  these  monthly  dues.  In  that  case  the  dues  would 
all  have  been  paid,  and  no  fines  could  have  been  laid ;  and  a 
large  balance  have  remained  in  the  treasury  of  the  associa- 
tion to  the  credit  of  Pabst,  to  be  appropriated  as  he  might 
choose  to  direct,  or  might  be  agreed  upon.  The  great  error 
in  the  account  is  in  the  item  of  $8,807.50  charged  to  Pabst 
in  June,  18G9,  as  "  loan  on  110  shares." 

Kow,  as  we  have  seen,  there  was  no  loan  in  the  case,  much 
less  any  loan  secured  by  either  of  these  deeds  of  trust.  The 
company  took  his  stock  and  advanced  him  money  in  con- 
sideration of  what  had  already  been  paid,  and  on  the 
monthly  dues  yet  to  be  paid  by  Pabst.  All  that  Pabst  had  to 
do  to  pay  that  ^^  loan,"  as  it  U  here  called,  was  to  pay  his 
monthly  dnes  at  maturity  until  the  close  of  the  association. 
The  same  error  appears  in  a  subsequent  item  of  the  account, 
where  he  is  charged  with  ^'  loan  on  forty  shares  of  stock  in 
December,  1870"— $4,420. 

If  these  were  loans,  they  are  not  secured  by  these  deeds  of 
trust,  and,  besides,  would  be  clearly  usurious. 

If  they'constitute  the  advances  which  were  intended  to  be, 
and  wliieh  in  fact  were,  so  secured,  they  ought  not  to  appear 
in  the  account,  so  long  as  the  property  remains  unsold. 
Under  these  contracts,  Pabst  was  obliged  only  to  the  pay- 
ment of  his  monthly  dues  at  maturity.  These  had  been  paid 
up  and  more  than  paid,  in  advance.  If  he  continue  to  pay 
them  until  his  payments  shall  reach  $200  on  each  share,  or 
until  the  company  can  wind  up  its  business  by  paying  that 
amount,  less  thirty  per  cent,  his  debt  will  be  paid,  because 
that  is  the  contract  of  the  parties,  and  agrees  exactly  with 
the  scheme  and  constitution  of  the  association.  By  a  proviso 
to  be  found  in  the  seventh  section  of  the  constitution  of  this 
society  it  is  declared  ^Hhat  no  stockholder  shall  be  per- 
mitted to  withdraw  who  has  received  any  portion  of  his 
stock  in  advance  from  the  association  until  the  same  is  fu^lly 
repaid." 

At  the  argument  of  the  case,  counsel  for  the  association 
were  asked  by  the  court  to  say  what  was  their  construction 
of  this  proviso,  and  seemed  to  be  at  a  loss  as  to  how  it  should 
be  interpreted.  Its  language  is  certainly  far  from  being  clear. 
"We  are  inclined  to  think  it  should  be  construed  as  if  it  had 
been  written,  any  advances  upon  his  stock,  &c.    In  that  sense 
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it  seems  to  have  been  understood  by  both  the  complainant 
and  the  defendants.  The  former  is  anxious  to  withdraw,  and 
prays  for  an  account.  He  is  entitled  to  withdraw  on  paying 
up  any  balance  due  by  him  on  a  settlement  of  the  accoants, 
and  this  was  the  precise  effect  of  the  decree  which  was  passed 
by  the  court  below.  The  fines  or  penalties  for  default  in  the 
monthly  payments  were  excluded,  and  proi)erly  so,  for,  inde- 
pendently of  the  repugnance  of  a  court  of  equity  to  aid  m 
enforcing  penalties  of  the  oppressive  character  of  those  pre- 
scribed in  the  constitution  of  this  association,  the  sums  which 
the  complainant  had  paid  into  the  treasury  of  the  defendant, 
from  time  to  time,  though  not  by  regular  payments  of  $240  a 
month,  far  exceeded  the  sum  which  these  payments  amounted 
to  at  the  time  the  account  was  rendered. 

We  have  seen  that  on  the  19th  of  February,  1872,  the  asso- 
ciation rendered  its  account,  charging  Pabst  with  the  fall 
amount  of  the  advances  received  by  him,  calling  them  loans, 
and  threatening  that  it  would  proceed  to  have  his  property 
sold  under  the  deeds  of  trust  unless  within  ten  days  he  should 
pay  up  these  loans,  as  well  as  the  other  claims  set  out  in  the 
account.  We  have  seen,  also,  that  at  this  date  Pabst  was 
not  in  default  as  to  his  monthly  payments,  but,  on  the  con- 
trary, was  entitled  to  a  large  balance  to  his  credit,  and  that 
his  property  was  not  liable  to  sale  under  the  deeds  of  trust  so 
long  as  that  was  the  condition  of  the  account  between  him 
and  the  association.  By  this  step  the  association  elected  to 
treat  him  as  a  borrower.  He  might  have  still  claimed  his 
right  to  continue  his  connection  with  the  society,  and  have 
the  amount  then  to  his  credit  applied,  from  time  to  time,  to 
the  payment  of  his  monthly  dues  until  that  amount  was  ex- 
hausted, and  afterward  to  meet  the  monthly  dues  by  new 
payments,  and  ultimately  have  the  advances  made  to  him 
repaid  from  his  share  in  the  profits  of  the  association  at  its 
close.  He  has  chosen,  however,  to  take  the  association  at  its 
own  word,  and  has  come  into  court  praying  an  occoant,  ami 
asking  to  be  relieved  from  his  connection  with  the  associa- 
tion ;  and  to  this  relief  we  think  he  is  entitled  upon  the  very 
terms  prescribed  in  the  decree  of  the  court  below,  namely, 
that  the  advances  shall  be  treated  as  loans,  and  his  payments 
as  credits  upon  them. 

The  decree  at  special  term  is  affirmed  with  costs* 
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DECIDED  BY 


THE  SIJPREME  COLiRT  OF  THE  DISTRICT  OF  COLLiMBIA, 

AT  ArRIL  GENERAL  TERM,  1874. 


SAMUEL  A.   COOMBS,  BY   HIS  NEXT  FRIEND,  JO- 
SEPH H.  WATERS,  vs.  ANN  O'NEAL. 

At  Law.— No.  9515. 

I.  The  construction  of  the  will  of  David  Peter  by  the  United  States  Supreme 

Court,  in  Pei^r  vs.  Beverly y  10  Pet.,  532,  and  re-affirmed  in  Bank  vs.  Bev- 
erljff  I  How.,  134,  accepted  by  this  court  as  the  law  of  that  iustrament. 

II.  A  power  to  sell  real  estate  for  the  payment  of  debts  and  the  education 

of  children  contained  in  a  will,  may  be  executed  by  a  surviving  exec- 
utor, without  reciting  such  power  in  the  esMcuting  deed  of  convey- 
ance ;  provided  that  the  intent  to  execute  the  power  is  shown  by  the 
circumstances  of  the  case. 

III.  Circumstances  stated  which  would  be  evidence  of  such  intention. 

IV.  French  vs.  Edwards,  13  Wall.,  515,  distinguished  from  the  present  case. 

V.  By  the  omission  of  the  usual  recitals  In  a  deed  that  the  grantor  is  a 

surviving  execator,  and  that  it  was  executed  in  pursuance  of  a  power, 
such  deed,  though  not  in  an  approved  form,  is  not  for  that  reason  void 

VI.  A  tax-deed  is  void  where  the  advertisement  of  notice  of  sale  contains 
no  doUar-mark  at  the  head  of  the  column  of  figures. 

STATEMENT   OF  THE  CASE. 

This  is  an  action  of  ejectment  broaght  by  tbe  plaintiff  to  re- 
cover the  north  half  of  lot  No.  7,  square  15,  in  the  city  of 
Washington.  The  bill  of  exceptions  shows  that  the  will  of 
David  Peter,  who  died  seized  of  the  lot  in  question,  was 
probated  and  filed  in  1812,  and  by  it  he  directed  that  the 
proceeds  of  all  his  estate  should  be  vested  in  his  wife,  Sarah 
Peter,  for  the  maintenance  and  education  of  his  children ; 
that  his  debts  shonld  be  paid  as  speedily  as  possible,  and 
^  hat  his  said  children  should  receive  a  suitable  education,  for 
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which  pnrpose  he  desired  that  a  designated  tract  of  land,  with 
all  his  personal  property  thereon,  should  be  sold  and  applied 
to  that  purpose,  and  so  much  of  his  city-property  as  might  be 
necessary  to  effect  that  object,  and  he  appointed  his  wife, 
Sarah  Peter,  his  brother,  George  Peter,  and  his  brother-in- 
law,  Leonard  H.  Johns,  the  executrix  and  executors  of  his  will. 

The  plaintiff  then  offered  in  evidence  a  deed  fh)m  George 
Peter,  one  of  said  executors,  to  Jared  L.  Elliot,  bearing  date 
January  22, 1842,  conveying  said  lot.  To  the  introduction 
of  this  deed  the  defendant  objected  on  the  ground  that  it  did 
not  show  on  its  face  that  said  George  Peter  was  surviving 
executor,  nor  did  it  recite  the  power  or  authority  under  which 
he  executed  the  conveyance.  The  objection  was  overruled, 
and  the  deed  allowed  to  go  to  the  jury,  and  the  defendant 
excepted.  The  plaintiffs  thereupon  introduced  other  deeds 
to  trace  their  title  to  the  premises  from  said  Elliot,  and  also 
offered  evidence  tending  to  show  that  Mrs.  Sarah  Peter  and 
Leonard  H.  Jones  were  both  dead  at  the  date  of  the  convey- 
ances to  Elliot,  and  there  rested  the  case. 

The  defendant  then  prjiyed  the  court  to  instruct  the  jury 
that  upon  the  evidence  they  must  ffnd  for  the  defendant  ^ 
which  prayer  the  court  refused  to  give,  to  which  refusal  the 
defendant  excepted.  The  defendant  then  offered  a  tax-deed 
from  the  authorities  of  the  city  of  Washington  and  the  pro- 
ceedings preliminary  thereto  ;  to  the  introduction  of  this 
evidence  plaintiff  objected.  The  objection  was  sustained 
by  the  court,  and  defendant  excepted. 

The  defendant  here  rested,  and  no  further  evidence  being 
offered,  the  court  charged  the  jury  that  if  they  believed  from 
the  evidence  that  the  co-executors  of  Peter  were  dead  at  the 
time  of  the  execution  of  the  deed  to  Jared  L.  Elliot,  that 
then  the  plaintiff  had  shown  a  legal  chain  of  title  and  they 
must  find  for  the  plaintiff.  To  which  charge  the  defendant 
excepted. 

Mr.  Justice  MaoAbthub  delivered  the  opiAioa  of  the 
court : 

The  objection  to  the  deed  from  George  Peter  to  Jftred 
Elliot  raises  the  question  whether  an  executor,  autiiorized  by 
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the  will  to  sell  land  belonging  to  the  estate  of  his  testator, 
can  execute  a  valid  deed  of  conveyance  without  reciting  the 
authority  by  which  he  is  directed  to  sell  for  the  payment  of 
debts  and  the  inainteQauce  and  education  of  children.  The 
other  question  growing  out  of  that  deed  is,  whether,  upon  the 
death  of  all  the  executors  but  one,  he  cau  sell  without  recit- 
ing his  survivorship  on  the  face  of  the  instrument. 

The  will  of  David  Peter,  before  us  in  this  record,  was  also 
before  the  Supreme  Court  of  the  United  States  in  Peter  vs 
Beverly^  10  Pet.,  532,  and  it  was  there  decided  that,  although 
the  will  of  the  testator  did  not  designate  who  should  sell 
the  Lind,  the  power  to  make  the  sale  was  given  to  the  execu- 
tors by  implication,  and  as  the  testator  had  directed  certain 
property  to  be  sold  for  the  purpose  of  paying  his  debts,  and 
the  education  of  his  children,  a  power  coupled  with  an  int.er- 
est  was  thereby  created,  and  such  power  devolved  upon  the 
executors  and  the  survivor  of  them  for  its  proper  execution. 

In  the  Bank  of  the  United  States  vs.  Beverly^  1  How.,  134, 
the  construction  of  this  will  was  again  settled  as  in  the  for- 
mer case,  that  the  power  to  sell  survived,  and  that  the 
surviving  executor  was  the  proper  person  to  fulfill  that 
trust.  So  far,  then,  as  relates  to  the  right  of  the  surviving 
executor  to  execute  a  sale  of  the  property  the  point  is  deter- 
mined, and  the  only  controversy  now  is  whether  the  power 
given  by  the  will  to  sell  need  be  referred  to  in  the  convey- 
ance by  which  it  is  executed. 

Mr.  Chancellor  Kent  states  the  law  as  follows : 

"  The  power  may  be  executed  without  reciting  it  or  even 
referring  to  it,  provided  the  act  shows  that  the  donee  had  in 
view  the  subject  of  the  power.'^  4  Kent  Com.,  334.  In  Crane 
vs.  Lessee  of  Morris^  6  Pet.,  620,  Mr.  Justice  Story  remarks: 
"  Surely  it  will  not  be  pretended  that,  in  order  to  a  due  execu- 
tion of  a  power,  it  is  necessary  that  it  should  be  recited  or 
referred  to  in  the  executing  instrument  of  conveyance.  It  is 
sufficient  that  the  power  exists,  and  is  intended  to  be  execu- 
ted, and  that  intent  is  matter  mpaiSj  to  be  collected  from  all 
the  circumstances  of  the  case."  And  the  same  principle  had 
been  previously  decided  in  Carver  vs.  Jackson^  4  Pet.,  98, 
where  the  eoart  bold  that  it  is  not  necessary  to  recite  a  power 
to  sell  in  a  deed  of  conveyance  from  the  donee  of  the  power. 
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It  may,  therefore,  be  considered  as  a  principle  settled  by  tiio 
decisions  of  the  Supreme  Court,  that  a  power  to  sell  real  estate 
may  be  executed  without  reciting  it,  provided  that  the  intent 
to  execute  the  power  is  shown  by  the  circumstances  of  thecase. 
This  agrees  with  the  decisions  collected  in  Sugden's  Treatise 
on  Powers,  vol.  1,  section  8,  commencing  at  page  412.  The 
principle  also  receives  a  very  full  discussion  in  2  Story  Eq* 
Jur.,  section  1062,  note  3,  where  it  is  stated  "  that  all  the  au- 
thorities agree  that  it  is  not  necessary  that  the  intention  to 
execute  the  powers  should  appear  by  express  terms  or  recitals 
in  the  instrument.  It  is  sufficient  that  it  shall  appear  by 
words,  acts^  or  deeds  demonstrating  the  intention."  The  only 
question,  then,  in  the  case  at  bar,  is,  did  the  executor  iuteud 
to  execute  the  power  in  the  conveyance  he  made  to  Elliot ! 
That  such  was  his  intention  was  not  contested  at  the  trial. 
The  land  conveyed  belonged  to  the  estate  of  the  testator ;  the 
Supreme  Court  had  twice  decided  that  he  was  the  proper 
party  to  make  the  sale,  and  his  deed  can  only  have  effect  by 
treating  it  as  an  execution  of  the  power.  These  facts  woaUi 
be  sufficient,  unless  overcome  by  rebutting  or  explanatory 
evidence,  to  show  that  the  sale  was  made  in  the  exercise  of 
the  authority  conferred  upon  the  executor,  and  was  therefore 
valid  to  pass  the  title  to  Elliot. 

Against  this  view  as  to  executing  a  power  without  reciting 
it,  we  are  referred  to  the  opinion  of  the  court  in  French  vs. 
EdicardSj  13  Wall.,  515,  in  which  the  following  language 
occurs : 

"  Every  deed  executed  under  a  power  must  refer  to  the 
power.  As  an  independent  instrument  of  the  holder  of  the 
power,  it  would  not  convey  the  interest  intended." 

This  observation  was  made  in  a  case  in  which  neither  of 
the  decisions  mentioned  were  referred  to  in  the  briefs  of  coun- 
sel or  by  the  court,  and  we  are  not  at  liberty  to  infer  that 
they  intended  to  overrule  former  adjudications  without  citing 
them,  and  to  disregard  the  whole  current  of  authorities  upon 
the  subject.  Moreover,  that  case  had  reference  to  the  recitals 
in  a  deed  of  a  sheriff  upon  the  sale  of  property  by  virtue  of  a 
judgment  and  execution,  and  it  is  perfectly  well  settled  that  in 
such  a  deed  it  is  essential  that  the  execution  should  be  refer- 
red to  with  reasonable  certainty.    The  sheriff  has  no  interest 
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ia  the  property,  and  is  clothed  with  no  trnst  for  his  own  ben- 
efit or  that  of  others.  He  has  only  an  authority  given  by  law 
to  perform  an  official  act,  and  he  must  therefore  refer  to  his 
warrant  in  order  to  show  his  right  to  sell  land  in  which  he 
has  no  estate.  On  the  contrary,  it  has  been  decided  and 
affirmed  in  reference  to  this  will,  that  the  executors  took  a 
power  coupled  with  an  interest,  and  where  this  is  the  case, 
we  hare  seen  that  no  actual  reference  to  the  power  is  neces- 
sary, where  there  is  evidence  of  an  intention  to  execute  it. 
We  are  of  opinion  that  the  deed  to  Elliot  may  be  justly  con- 
sidered as  a  valid  execution  of  the  power  to  sell. 

In  the  next  place,  the  jury  were  instructed  that  if  they 
believed  from  the  evidence  that  the  co-executors  of  George 
Peter  \^ere  dead  at  the  time  of  the  execution  of  the  deed  to 
Elliot,  the  plaintiif  had  then  shown  a  legal  chain  of  title,  and 
they  must  find  for  him.  We  think  the  charge  in  this  respect 
was  correct.  The  deed  is  not  in  an  approved  form,  but  we 
do  not  think  for  that  reason  it  conveyed  no  interest.  By  the 
omission  of  the  usual  recitals,  the  party  claiming  under  it 
must  produce  evidence  that  it  was  executed  in  pursuance  of 
the  power,  and  that  the  grantor  was  the  surviving  executor 
under  the  will.  The  jury  having  passed  upon  these  facts, 
the  verdict  is  conclusive. 

We  think  the  tax-deed  offered  by  the  defendant  was  pro- 
perly excluded  on  the  ground  held  at  the  crrcuit,  that  the 
omission  of  the  dollar-mark  in  the  publication  of  notice  of 
sale  was  such  an  irregularity  as  to  render  the  proceeding 
void.     Wood  vs.  Freeman^  1  Wall.,  398. 
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IN  THE  MATTER  OF  THE  APPEAL  OP  HENEY  W. 
GOULD  FROM  THE  DECISION  OF  THE  COMM& 
SIONER  OF  PATENTS. 

I.  A  claim  for  the  combiDatioa  of  au  advertisemmit,  not  described,  with 

an  anchored  balloon,  refused. 

II.  The  novel  organization  of  co-operative  elements  or  devices  into  a  nse- 

fal  mechanism  is  invention  within   the  meaning  of   the  statute, 
whether  the  elements  be  individually  old  or  new. 

III.  The  novelty  and  utility  of  a  combination  iu  its  entirety  aa  a  unit  are 
to  be  regarded,  and  it  mast  necessarily,  therefore,  be  a  fixed  ud 
definite  organism. 

IV.  The  mere  discovery  that  it  would  be  a  good  thing  to  attach  advertae- 
ments  permanently  to  balloons  does  not  come  within  the  law  protect- 
ing a  new  and  useful  apparatus. 

STATEMENT  OF  THE  CASE. 

The  case  is  here  on  au  appeal  from  a  decision  of  the  Oom- 
missioner  of  Patents  refusing  to  grant  a  patent  to  Henry  W. 
Gonld.    The  claim  of  the  inventor  is  in  the  follovring  words: 

^'This  invei^tion  relates  to  a  new  aud  improved  mode  of 
advertising  goods,  wares,  and  merchandise,  telegraphic  nev3* 
and  disseminating  information  generally  on  political  and 
other  subjects,  and  it  consists  in  an  advertising  apparatas 
composed  of  a  balloon,  and  handbills,  placards,  aud  business- 
cards,  containing  information  which  may  be  important  to  the 
public,  and  one  or  more  supporting  cords  or  ropes,  and  a 
supply  tube  or  pipe  connected  with  a  gas-reservoir,  the  same 
to  be  elevated  to  any  desired  altitude  in  the  air,  while  the 
said  gas- reservoir  is  stationary  beneath;  the  arrangement 
being  as  hereinafter  more  fully  described." 

.  This  is  succeeded  by  a  description  of  the  drawing  accom- 
panying the  application,  from  which  it  appears  that  the 
essential  elements  in  this  combination  are  a  supply-pipe,  C, 
the  advertisement  D,  the  balloon  A,  for  elevating  and  retain- 
ing the  advertisement  at  the  desired  height;  and  the  anchor- 
ing-rope  B,  to  retain  the  balloon  and  advertisement  within 
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the  proper  distance  and  nnder  the  control  of  the  person 
employing  the  device.    The  claim  conclades  thus : 

^^  These  advertising  balloons  I  design  to  make  of  a  diameter 
proportioned  to  the  weight  of  the  advertisements  they  have 
to  carry,  varying  probably  from  four  to  eight  feet,  according 
to  the  particular  purpose  for  which  they  are  designed. 

"I  do  not  confine  myself  to  the  precise  form  or  arrange- 
ment of  any  of  the  parts  described,  as  they  may  be  varied  in 
many  ways  without  departing  from  my  invention. 

"Having  thus  described  my  invention,  I  claim  as  new,  and 
desire  to  secure  by  letters-patent — 

"  An  advertising  apparatus,  consisting  of  balloon,  A,  one  or 
more  supporting  ropes,  B,  and  handbills  or  placards,  D,  and 
either  with  or  without  a  supply-pipe,  C,  the  whole  arranged 
and  operated  substantially  as  described." 

The  Acting  Commissioner  held  that  no  invention  is  exhib- 
ited; that  an  anchored  balloon,  being  an  old  and  well-known 
device,  and  it  being  a  common  right,  and  a  mere  matter  of 
judgment,  to  place  an  advertisement  in  any  eligible  position 
for  displaying  it,  there  is  no  more  ground  for  a  patent  on 
account  of  the  selection  of  an  anchored  balloon  than  on 
account  of  the  selection  of  any  other  conspicuous  object. 


J,  J.  Coombs  for  the  appellant.  * 

Marcus  &  Hopkins  for  the  Patent-Office : 

The  history  of  the  state  of  the  art  shows  that  balloon  a 
were  invented  in  France  in  1783.  According  to  Knighfs 
American  Meclianical  Dictionary,  the  latest  and  probably  the 
best  work  of  the  kind,  "  balloons  were  introduced  into  the 
French  armies  at  an  early  period  during  the  revolution,  and 
were  used  at  the  battles  of  Liege,  Fleuris,  1794,  and  at  the 
sieges  of  Maints  and  Ehrenbreitstein,  where  they  were  found 
particularly  useful,  as  only  by  such  means  could  operations 
in  the  elevated  citadel  be  observed." 

*<  Balloons  were  also  employed  by  the  French  in  the  Italian 
campaign  of  1859,  at  Solferino;  and  subsequently,  during 
oar  own  civil  war,  a  small  corps  of  balloonists  was  attached 
to  the  Army  of  the  Potomac.'' 
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*'The  late  Prussian  and  French  war,  and  especially  the 
siege  of  Paris,  gave  rise  to  the  most  business-like  and  sys- 
tematic use  of  balloons  on  record." 

"Signals  have  been  made,  and  notices,  &c.,  have  been 
distributed  by  means  of  balloons.  One  was  invented  by  Mr. 
Shepherd  and  used  in  the  Arctic  regions  in  search  of  Sir  John 
Franklin.  The  arrangement  consisted  of  a  number  of  printed 
packets  of  oiled  silk  or  paper,  upon  which  directions  were 
printed,  stating  the  latitude  and  longitude  of  the  exploring 
ships,  where  they  were  going  to,  and  the  i)oiuts  at  which 
provisions  had  been  left.    These  were  attached  at  proper 

• 

intervals  to  a  long  slow-match  made  of  rope  dipped  in  niter 
and,  as  the  balloon  traveled  over  the  country,  the  match 
burned  gradually  away,  releasing  the  packets  consecutively 
and  distributing  them  over  a  wide  range  of  couiitry." 
Knight's  Amer.  Mech.  Dict'y,  p.  222.  (See  caption  *' Bal- 
loon," t&.,  p.  457.) 

The  end  sought  in  advertising,  so  far  as  selection  of  the 
means  is  concerned,  is  to  attract  j^ublic  attention  to  the 
advertisement  itself.  This  is  always  done  by  making  it  con- 
spicuous either  in  its  position  or  in  its  characteristics,  or 
both ;  this  may  be  said  to  be  the  i)rincix)le  of  advcrtiiiiiDg. 
It  is  in  obedience  to  this  i)rinciple  that  the  applicant  has 
selected  a  balloon.  The  effect  he  obtains  is  precisely  the 
same  in  kind  that  results  from  the  selection  of  any  other 
conspicuous  object  or  position.  If  it  differs  in  decree,  that 
is  immaterial.  Tatham  vs.  Leroy,  1  Blatch.,  474 ;  McCormick 
vs.  Seyynotir^  2  Blatch.,  246.  A  balloon  may  be  a  better 
place  for  displaying  an  advertisement  than  a  rope  across  a 
street,  or  a  flag-staff,  but  both  operate  on  the  same  principle- 
for  the  same  purpose,  in  the  same  manner,  and  produce  the 
same  effect,  except  perhaps  in^  degree.  In  Cahoon  vs.  Ringy 
Judge  Clifford  said  :  "  Slight  differences  in  degree  cannot  be 
regarded  as  of  weight  in  determining  a  question  of  substan- 
tial similarity  or  substantial  difference.'*' 

Caettep,  C.  J.,  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  refusing  to  grant  a  patent  to  Henry  W.  Gould,  of 
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Ashtabula  County,  Ohio,  for  what  is  called  in  his  specifica- 
tion "an  advertising  apparatus.'^    The  apparatus  is  an  an- 
chored balloon,  which  is  to  carry  an  advertisement,  either 
printed  or  painted  on  a  balloon,  or  on  some  object  which  is 
to  be  suspended  from  it  or  from  the  anchor-rope.    It  is  speci- 
fied that  more  than  one  anchor-rope  may  be  employed,  but 
that  is  not  material.    A  gas-reservoir  and  supply-tube  are 
also  described,  but  are  not  made  essential  elements  of  the 
contrivance.    The  essence  of  the  alleged  invention  is  an  an- 
chored balloon,  bearing  upon  itself,  or  holding  in  suspension 
in  any  convenient  manner,  an  advertisement  for  display  be- 
fore the  public.    The  appellant  says,  in  his  specification, "  I 
do  not  confine  myself  to  the  precise  form  or  arrangement  of 
any  of  the  parts  described,  as  they  may  be  varied  in  many 
ways  without  departing  from  my  invention.''     He  claims 
"  an  advertising  apparatus  consisting  of  a  balloon,  one  or 
more  supporting  ropes,  and  handbills  or  pla<;ards,  and  either 
with  or  without  a  supply-pipe,  the  whole  arranged  and  oper- 
ated substantially  as  described."    The  ground  upon  which  a 
patent  for  the  subject-matter  of  this  claim  is  sought,  is,  that 
it  comprehends  a  novel  combination  of  elements  constituting 
a  useful  apparatus.    The  subject-matter  of  invention  upon 
which  patents  are  granted  is  defined  by  statute  to  be  "  any 
new  and  useful  art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvement  thereof."    This 
alleged  invention  is  presented  as  an  apparatus  or  *'  machine," 
and  is  to  be  contemplated  under  that  category  of  invention. 
It  is  well  established  that  the  novel  organization  of  co-opera- 
tive elements  or  devices  into  a  useful  mechanism  is  invention, 
within  the  meaning  of  the  statute,  whether  the  elements  be 
individually  old  or  new.    Buck  vs.  Hermance,  Fisher  P.  E,, 
p.  251 ;  Evans  vs.  Eatouj  Peters  C.  C.  E.,  p.  343 ;  Barrett  vs. 
Hall^  1  Mass.,  p.  474;  Pennock  vs.  Dialotcguej  4  Wash.,  p. 
543 ;  Foote  vs.  Silsby^  2  Blatch.,  p.  270.    lib  is  the  novelty  and 
utility  of  their  assemblage  and  combination  that  is  to  be 
regarded,  and  such  combination  is  to  be  considered  in  its 
entirety  as  a  unit.    Dinmore  vs.  Schofield,  4  Fish.,  pp.  154  and 
155  ;   Watson  vs.  Cunningham^  ibid.,  p.  531.    It  must  necessa- 
rily, therefore,  be  a  fixed  and  definite  organism. 

The  obvious  defect  in  the  pending  application  is  that  the 
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feature  or  element  of  the  '^  apparatus  "  which  gives  it  novelty, 
to  wit,  the  advertisement,  does  not  exist  There  is  no  ad- 
vertisement described  in  connection  with  the  balloon,  that 
the  conrt  may  be  advised  whether  the  combination  would  be 
new  and  useful.  It  is  not  even  claimed  that  the  balloon  or 
its  fastenings  have  any  peculiar  fashion  or  adaptation  to  ac- 
commodate the  suspension  of  advertisements.  The  old  ele- 
ments of  this  invention  are  left  where  the  inventor  found 
them  5  and  the  new  elements,  which  give  novelty  to  the  mat- 
ter, he  has  not  discovered. 

It  appears  to  the  court  that  this  application,  when  stripped 
of  its  verbiage,  is  simply  an  application  for  a  patent  for  the 
discovery  that  it  would  be  a  good  thing  to  attach  advertise- 
ments permanently  to  balloons ;  this  certainly  does  not  come 
within  the  law  protecting  a  new  and  useful  <^  apparatus.''  Even 
as  a  new  and  useful  operation  it  might  be  doubtful. 

The  decision  of  the  Commissioner  is  affirmed. 
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ELIZABETH  KIMBRO,  ADMINISTRATRIX  OF  SAM- 
UEL  KIMBRO,  DECEASED,  vs.  THE  FIRST  NA- 
TIONAL  BANK  OP  WASHINGTON,  D.  C. 

At  Law.— No.  90C9. 

I.  Where  a  draft  was  issued  from  the  United  States  Treasury  upon  the 
First  National  Bank  of  Washington ^  ^f  hich  was  a  depository  and  flnac- 
oial  agent  of  the  Governmeiity  payable  to  the  order  of  Kimbro,  who  was 
A  married  woman  then  living  in  Tennessee  with  her  husband,  and 
the  draft  was  delivered  by  the  Government  to  the  agents  of  the  payee, 
who  had  been  employed  to  prosecute  the  claim  against  the  United  States, 
and  the  draft  was  cashed  by  a  bank  in  Nashville,  on  a  forged  indorse- 
ment of  the  payee's  name,  and  by  it  sent  for  collection  to  a  bank  in 
New  York,  by  whom  it  was  forwarded  to  the  drawee  in  Washington, 
who  paid  it :  Held,  that  such  drawee  was  liable  to  the  payee,  although 
payment  had  not  been  demanded  on  her  behalf  until  after  said  drawee 
had  paid  it,  relying  upon  the  indorsement  as  genuine.  Held,  also, 
that  the  liability  of  the  drawee  was  not  released  by  the  circumstance 
that,  on  paying  the  draft,  it  was  transmitted  to  the  Treasurer  of  the 
United  States,  who  acted  upon  the  indorsement  as  genuine,  and  gave 
full  credit  for  the  amount  of  such  draft  in  the  account  of  the  bank. 
Held,  further,  that  the  action  would  lie,  notwithstanding  the  fact 
that  the  payee  never  had  possession  of  the  draft,  and  that  it  was  on 
file  in  the  Treasury  Department;  when  the  demand  of  payment  was 
made  on  behalf  of  said  payee,  and  notwithstanding  the  fact  that  de- 
fendant, in  paying  said  draft,  upon  such  payee's  indorsement,  acted 
as  the  agent  of  the  United  States  Government. 

II.  Where  evidence  is  introduced  impeaching  the  genuineness  of  the  sup- 
posed indorsement,  it  is  competent  to  submit  the  paper  to  the  jury  to 
show  that  it  had  been  issued  by  the  Treasury  Department,  and  to 
determine  if  the  indorsement  was  a  forgery. 

m.  The  acknowledgment  of  a  power  of  attorney  before  the  clerk  of  a 
county  court,  with  the  seal  of  the  court  affixed,  does  not  raise  a  pre- 
samption  of  law  that  the  instrument  was  executed  by  the  person  men- 
tioned in  the  certificate  of  said  clerk.  Where  there  is  evidence  tend* 
ing  to  prove  and  disprove  a  valid  execution,  the  question  must  be 
submitted  to  the  jury  upon  all  the  facts. 

lY.  If  there  is  a  valid  execution  of  a  power  of  attorney,  it  is  a  sufficient 
aathority  to  the  attorney  to  place  the  name  of  the  payee  on  the  back 
of  the  draft,  and  to  receive  the  money  thereon.    Or,  if  the  power  of 
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attorney  was  left  in  the  hands  of  the  attorney,  to  be  used  by  him 
and  he  filled  the  blanks  therein,  and  by  that  means  placed  the  indorse- 
ment on  the  draft,  it  would  be  a  good  and  valid  utterance  of  the 
draft  as  against  the  payee,  or  those  claiming  under  her. 

y.  If  the  husband,  during  his  life- time,  never  reduced  the  draft  to  his 
possession,  then,  upon  his  deatii,  it  became  absolutely  the  wife's  prop- 
erty by  survivorship ;  and  if  she  has  not  waived  her  right  thereto, 
the  representative  of  the  husband's  estate  has  no  interest  iu  theeaQse 

,      of  action. 

VI.  Where  several  instructions  are  refused,  but  the  same  points  are  fully 
-  given  in  other  prayers  that  are  allowed,  there  is  no  ground  for  excep- 
tions. 

STATEISIENT  OF  THE  CASE. 

From  the  bill  of  exceptions  it  appears  that  this  cause  was 
brought  to  recover  the  amount  of  the  following  United  States 
Treasury  draft : 

"  Draift  No.  9243,  on  War- Warrant  No.  915,  W.  P." 

$3,414.]  "Treasury  of  the  United  States, 

WaMiigton,  March  9, 1867. 
Pay  to  the  order  of  Mrs.  E.  S.  Kimbro,  three  thousand  four 
hnndred  fourteen  dollars. 

Issued  on  requisition  No. . 

»      F.  E.  SPINNER, 
Treasurer  of  the  United  StatetJ* 

"No.  9243.    Registered  March  9, 1867, 

S.  B.  COLBY, 
Register  of  the  Treasury^ 
"  The  First  National  Bank  of  Washington,  D.  C— W.  H.  H."^ 

(Indorsements:)  "Mrs.  E.  Y.  Kimbro,  (erased,)  Mrs.  E.  S. 
Kimbro,  W.  A.  Lord. 

^ay  Thos.  Eakin,  esq.,  broker,  33  Nassau  street,  or  order^ 
for  collection. 

W.  J.  THOMAS,  CasK."" 

"Pay  W.  S.  Huntington,  cashier,  or  order. 

THOMAS  EAKIN,  CashierJ* 

"W.  S.  Huntington." 
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The  draft  was  given  in  settlement  of  a  claim  against  the 
Government  for  property  taken  during  the  war,  and  the 
payee  was  then  living  with  her  hnsband  in  the  State  of  Ten- 
nessee. This  draft  was  delivered  by  the  Government  into 
the  hands  of  Tompkins  &  Co.,  claim-agents  at  Nashville, 
Tenn,,  with  whom  Mrs.  Kimbro  had  intrusted  the  prosecu- 
tion of  the  claim.  It  was  cashed  by  the  Second  National 
Bank  of  Tennessee  upon  the  forged  indorsement  of  Mrs. 
Kimbro's  name.  It  was  afterward  forwarded  to  the  Fourth 
2Sational  Bank  jof  New  York  for  collection,  and  thence  to  the 
First  National  Bank  of  Washington,  where  it  was  paid.  The 
plaintiff  gave  evidence  to  prove  that  the  husband  of  Mrs. 
Kimbro  was  non  compos  mentis  at  the  time  said  draft  was 
issued,  and  continued  so  until  the  time  of  his  death;  and 
that  she  was  appointed  administratrix  of  his  estate,  and  in 
that  capacity  brought  this  action.  Evidence  was  also  intro- 
duced to  prove  that  the  draft  had  been  regularly  issued  by 
the  Government;  that  the  defendant  (the  drawee)  was  a  de- 
pository and  J&nancial  agent  of  the' United  States,  and  that 
the  funds  of  the  United  States,  against  which  said  draft  was 
drawn,  were  then  in  the  hands  of  said  defendant;  that  na 
power  of  attorney  accompanied  the  draft,  and  that  the  Gov- 
ernment treated  the  name  on  the  back  of  said  draft  as  the 
genuine  signature  of  Mrs.  Kimbro;  that  said  draft  was 
returned  to  the  Treasury  Department  by  the  defendant,  and 
that  the  same  was  entered  to  the  full  credit  of  the  bank  in 
its  account  with  the  Treasurer  on  April  30, 18G7.  The  plaint- 
iff then  offered  to  read  said  draft  in  evidence ;  the  defendant 
objected.  The  objection  was  overruled,  and  the  first  excep- 
tion taken. 

Evidence  was  then  given  to  prove  that,  in  the  spring  of 
1869,  payment  of  the  draft  had  been  demanded  of  the  bank 
and  refused ;  and  it  further  appeared  that  the  draft  had  never 
come  to  the  possession  of  either  Mrs.  Kimbro  or  her  husband, 
and  that  at  the  time  of  said  demand  the  draft  was  on  file  in 
the  Treasury  Department  of  the  United  States. 

The  plaintiff  here  rested,  and  defendant  demurred  to  the 

evidence,  and  asked  the  court  to  direct  the  jury  to  bring  in 

a  verdict  for  the  defendant,  which  prayer  the  court  refused ; 

and  this  refusal  constitutes  the  second  bill  of  exceptions. 

The  counsel  for  defendant  read  various  depositions,  among 
27  D  0 
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them  one  of  Rees  W.  Porter,  who  was  one  of  the  partners  of 
the  said  firm  of  H.  Tompkins  &  Co.,  to  which  the  following 
power  of  attorney  was  made  an  exhibit : 

"POWER  OF  ATTORNEY. 

*'  Know  all  men  by  these  presents  that  I,  Elizabeth  V.  Kim- 
bro, of  the  county  of  Davidson,  and  State  of  Tennessee,  have 
made,  constituted,  and  appointed  H.  Tompkins  &  Co.,  Nash- 
ville, Tennessee,  my  true  and  lawful  attorneys,  for  me  and  in 
my  name,  place,  and  stead,  to  demand,  collect,  and  receive  from 
the  proper  disbnrsing-officer  of  the  Government  the  sum  of 
three  thousand  four  hundred  and  fourteen  dollars,  due  me  on 
the  following-described  draft,  to  wit,  draft  No.  9243,  on 
warrant  No.  915,  dated  Washington,  D.  C,  March  9th,  18C7, 
payable  to  the  order  of  Elizabeth  V.  Kimbro,  for  thirty-four 
hundred  and  fourteen  dollars,  drawn  on  the  Treasury  of  the 
United  States,  and  payable  at  the  First  National  Bank  of 
Washington,  D.  C,  hereby  empowering  and  authorizing  my 
said  attorneys  to  sign  my  name  upon  the  back-side  of  said 
draft,  as  an  indorsement  for  the  purpose  of  receiving  the 
moneys  due  me  on  same,  as  my  attorneys  in  fact. 

Giving  and  granting  unto  said  attorneys  full  power  to , 

and  to  do  and  perform  any  and  all  other  acts  touching  these 
premises;  hereby  confirming  and  ratifying  the  same  as  fully 
as  if  I  were  personally  present  and  did  the  same. 

AVitness  my  hand  and  seal  this  15th  day  of  April,  1867. 

[SEAL.]  ELIZABETH  T.  KIMBRO.'' 

^^  Signed  and  sealed  in  our  presence  : 
H.  E.  Smith. 
Wm.  C.  Nicol." 

• 

"State  of  Tennessee, 

County  of  Davidson : 

On  this  15th  day  of  April,  A.  D.  18(>7,  before  me  person- 
ally came  Mrs.  Elizabeth  Y.  Kimbro,  and  acknowledged  the 
signing  and  sealing  of  the  above  power  of  attorney  to  be  her 
act  and  deed,  for  the  nses  and  purposes  therein  set  forth. 

Witness  my  hand  and  seal. 

[SEAL.]  R.  S.  NICOL, 

Cleric  Davidson  County  Court^ 

f  50-eeQt  iDtemnl-reveDne  stamp.  \ 
{  E.  V.  K.,  Feb.  26,  1867.  S 
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The  defendant  farther  ofifered  evidence  tending  to  prove 
that  said  power  of  attorney  was  duly  execated  and  acknowl- 
edged before  K.  S.  Nichol,  clerk  of  the  court  of  Davidson 
County,  Tennessee,  and  the  evidence  of  the  cashier  of  the 
Second  National  Bank  of  Nashville,  that  William  A.  Lord,  one 
of  the  said  firm  of  H.  Tompkins  &  Co.,  brought  the  said  draft 
and  said  power  of  attorney  to  said  bank,  and,  exbibiting  said 
power  of  attorney  as  his  authority  so  to  do,  indorsed  the 
name  of  the  payee  of  said  draft  on  the  back  thereof,  and  that, 
relying  on  said  power  of  attorney,  his  bank  paid  the  amount 
of  said  draft  to  said  William  A.  Lord.  The  defendant  further 
offered  evidence  tending  to  prove  that  the  said  firm  of  H. 
Tompkins  &  Co.  had  paid  to  the  said  E.  Y.  Kimbro,  on 
account  of  said  draft,  $920,  and  that  the  comx)ensation  first 
agreed  on  between  Mrs.  Kimbro  and  H.  Tompkins  &  Co., 
for  the  services  of  the  latter  in  regard  to  said  claim,  was  ten 
per  cent.,  but  that  afterward,  and  before  the  allowance  of  said 
elaim,  the  rate  of  compensation  was,  by  consent  of  both 
parties,  raised  to  33J  per  cent. 

In  the  winter  of  1869,  Mrs.  Bambro  brought  suit  in  her 
own  name  against  the  bank,  in  which  she  recovered  a  judg- 
ment, but  the  general  term  on  appeal  set  it  aside,  for  the 
reason  that  the  ^plaintiff  being  a  married  woman,  and  the 
draft  coming  to  her  during  coverture,  is  vested  in  her  hus- 
band,  and  therefore  the  action  could  not  be  maintained  in  her 
name  alone.  He  died,  as  already  stated,  before  the  com- 
mencement of  the  present  action,  pending  which  Mrs.  Kimbro 
herself  has  departed  this  life,  and  the  present  plaintiflf  was 
appointed  administrator  de  bonis  non.  The  defendant  offered 
the  record  of  the  case  just  mentioned  in  evidence  for  the 
parpose  of  showing  that  she  had  not  waived  her  right  to  the 
«arvivorship  of  the  chose  in  action  in  this  litigation  on  the 
death  of  her  husband.  The  plaintiff  objected  to  the  admission 
of  this  record,  and  the  court  refused  to  allow  the  same  to  be 
read;  to  which  ruling  the  defendant  excepted,  and  there 
rested  the  defense. 

Several  depositions  were  read  by  the  plaintiff  tending  to 
prove  irregularities  in  the  office  of  the  clerk  of  Davidson 
Coanty,  Tennessee. 
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The  testimony  bein^  closed,  the  defendaut  asked  for  the 
following  prayers : 

1.  From  the  evidence  in  the  case,  in  regard  to  the  prosecu- 
tion in  her  own  name  of  the  claim,  which  was  the  considera- 
tion of  the  draft  in  question,  issued  as  it  was  to  her  in  her 
own  right,  the  jury  are  at  liberty  to  presume  that  Mrs.  Kim- 
bro  had  authority  to  attend  to  all  matters  connected  with 
said  claim,  and,  therefore,  to  execute  the  power  of  attorney 
in  evidence  as  "  Exhibit  A"  of  Rees  W.  Porter's  deposition. 
Granted. 

2.  The  presumption  of  law  is  that  the  power  of  attorney  in 
evidence,  being  duly  attested  by  the  clerk  and  seal  of  the 
court  of  Davidson  County,  Tennessee,  is  a  good  and  valid 
power  of  attorney,  and  the  burden  of  proof  is  on  the  plaint- 
iff to  show  that  it  is  invalid.    Refused. 

3.  If  Mrs.  K.  had  authority  to  execute  the  power  of  attor- 
ney, "  Exhibit  A"  to  Porter's  deposition,  said  power  of  attor- 
ney was  a  sufficient  authority  for  the  firm  of  H.  Tompkins  & 
Co.  to  place  her  name  on  the  back  of  the  draft  in  qnestion, 
and  receive  the  money  thereon,  and,  if  they  did  so,  the  plaint- 
iff cannot  recover  in  this  suit.    Granted. 

4.  If  the  jury  find  the  facts  to  be  that  the  said  power  of 
attorney  was  executed  and  acknowledged,  with  blanks  to  be 
filled  in  with  description  of  the  draft,  and  the  same  was  left 
in  the  hands  of  H.  Tompkins  &  Co.  to  be  used  by  them,  and 
that  they  subsequently  filled  the  blanks,  and  by  that  means 
placed  the  name  of  the  plaintiff  on  the  back  of  the  draft,  anil 
thereby  induced  the  defendant,  or  the  party  from  whom  the 
draft  came  to  the  defendant,  to  cash  the  same  without  notice 
of  the  facts  that  said  blanks  had  been  so  filled  up,  the  plaint- 
iff cannot  recover  in  this  suit.    Granted. 

5.  If  the  jury  find  that  the  power  of  attorney  was  executed 
and  acknowledged  with  blanks  for  the  description  of  the 
draft,  and  that  the  power  so  executedwas  left  with  H.  Tomi>- 
kins  &  Co.  for  use ;  then,  as  between  this  plaintiff  and  defend- 
ant, that  power  of  attorney  was  sufficient  authority  for  them 
to  fill  up  said  blanks  with  such  description,  and  to  use  the 
same  in  uttering  said  draft,  and  that  if  they  did  so  fill  np  and 
so  use  said  power,  the  plaintiff  cannot  recover  in  this  sait. 
Granted. 
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6.  That  if,  under  all  the  evidence  and  instructions  of  the 
court,  the  jury  find  for  the  plaintiff,  the  amount  of  the  ver- 
dict will  be  the  amount  of  the  draft,  less  the  amount  to  be 
paid  for  prosecuting  said  claim  and  the  amount  paid  the 
plaintiff  to  apply  on  the  same.    Granted. 

7.  That  if  the  jury  believe  that  the  credit  given  to  the 
defendant  by  the  United  States  Treasury  was  given  on  the 
faith  of  the  genuineness  of  the  signature  of  Mrs.  K.,  then  the 
plaintiff  must  look  to  the  United  States  for  her  remedy,  and 
cannot  recover  in  this  action.    Eefused. 

8.  In  the  absence  of  other  proof  than  that  a  note  or  draft 
is  issued  payable  to  the  order  of  a  married  woman,  it  must 
be  presumed  that  the  meritorious  consideration  therefor 
sprung  from  herself  and  not  from  her  husband,  and  if  the 
husband  dies  without  having  reduced  the  note  or  draft  to  his 
possession,  the  absolute  ownership  thereof  vests  eo  instanti 
in  the  wife,  payee  named  in  the  note,  and  when  the  owner- 
ship of  a  chose  in  action  has  vested  in  one  person,  action 
thereon  cannot  be  maintained  in  the  name  of  another  person, 
nor  in  the  name  of  his  representative,  without  proof  of  an 
actual  assignment.    Befused. 

9.  Unless  the  jury  find  from  the  evidence  that  the  draft  in 
question  was  presented  to  the  First  National  Bank,  and 
accepted  by  said  bank,  in  favor  of  the  plaintiff's  decedent, 
they  must  render  a  verdict  for  the  defendant.    Befused. 

10.  The  defendant,  in  payment  of  the  draft  in  evidence, 
acted  as  the  agents  of  the  United  States  Government,  and 
particularly  of  the  United  States  Treasurer,  and  are  not 
liable  in  this  action.    Befused. 

11.  If  the  jury,  from  all  the  evidence,  find  that  in  paying 
the  draft  in  question  the  defendants  acted  as  the  agents  of 
the  Treasurer  of  the  United  States,  then  the  defendants  are 
not  liable  in  this  action.    Befused. 

13,  If  the  jury  believe,  from  all  the  evidence,  that  the  draft 
in  question  was  issued  to  Elizabeth  Kimbro,  upon  a  claim  of 
hers  against  the  United  States,  and  that  her  husband,  during 
his  life-time,  never  reduced  the  said  draft  to  his  x^ossession, 
then,  upon  his  death,  prior  to  the  commencement  of  this 
action,  the  cause  of  action  thereon  became  hers  absolutely, 
and  did  not  belong  to  the  estate  of  the  said  husband,  and  if 
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the  jury  are  farther  satisfied  that  the  said  Elizabeth  Kimbro 
has  never  intended  to  waive  her  rights  of  property  therau^ 
then  the  representative  of  her  husband's  estate  has  no  inter- 
est in  the  subject-matter  of  this  action,  and  the  jury  most 
render  a  verdict  for  the  defendant.    Granted. 

13.  If  the  jury  find,  from  all  the  proofs  in  the  case,  that  the 
draft  in  evidence  was  issued  to  Elizabeth  Kimbro  daring 
coverture,  and  that  prior  to  the  commencement  of  this  action 
her  husband  died  without  having  at  any  time  reduced  said 
draft  to  his  possession,  then  the  action  cannot  be  maintained 
by  the  representative  of  the  estate  of  her  deceased  husband, 
and  the  jnry  must  return  a  verdict  for  the  defendant,  unlesa 
they  further  find  that,  intermediate  her  husband's  death  and 
the  commencement  of  this  action,  she  transferred  the  eaase 
of  action  herein  to  the  estate  of  her  husband.    Refused. 

14.  Unless  the  jury  find  that  Samuel  Eimbro,  at  the  time 
the  draft  in  evidence  was  issued,  was  not  of  sufficiently 
sound  mind  to  be  capable  of  making  a  valid  contract  or 
attending  to  his  business,  the  right  of  action  in  this  case  is 
barred  by  the  statute  of  limitations,  and  verdict  must  go  for 
the  defendant    Refused. 

15.  If  the  jury  find  that,  at  the  date  of  said  draft,  said 
Samuel  Kimbro  was  of  unsound  mind,  and  if  they  farther 
find  that  Mrs.  Kimbro  had  right  or  authority  to  prosecute  in 
her  own  name  the  claim  in  payment  of  which  said  draft  was 
issued ;  then,  without  further  evidence,  it  is  competent  for 
the  jnry  to  find  that  she  had  full  right  or  authority  to  exeente 
the  power  of  attorney  given  in  proof  on  the  part  of  the 
defendants.  And  should  they  find  she  had  not  right  or 
authority,  and  that  she  did  execute  and  acknowledge  the 
said  power  of  attorney,  whether  the  same  was  in  blank  or 
not,  and  delivered  it  to  the  firm  of  H.  Tompkins  &  Co.,  and 
that  one  of  the  said  firm  wrote  her  name  on  the  back  of  the 
draft,  and  that,  relying  upon  such  indorsement,  the  defend- 
ants paid  the  draft,  the  jury  should  find  for  the  defendant 
Refused. 

The  court  granted  the  first,  third,  fourth,  fifths  sixth,  and 
twelfth  prayers,  and  refused  to  grant  all  the  others.  Where- 
upon the  defendant  excepted  to  such  refusal,  after  which  the 
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jary  retired,  and  on  returning  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $3,414,  with  interest.  The  case  is  now  here 
upon  the  foregoing  exceptions. 


(7.  Daniels  and  M.  Thompsonj  for  plaintifif,  argued  the  excep- 
tions as  follows : 

The  first  exception  taken  by  the  defendant  is,  that  the 
court  erred  in  permitting  the  draft  to  be  read  in  evidence  for 
the  reason  that  said  draft  having  been  given  to  Mrs.  Kimbro 
daring  coverture,  and  never  having  been  reduced  to  posses- 
sion by  her  husband,  the  right  of  action  survived  to  her,  and 
therefore  she  could  not  maintain  the  action  for  the  benefit  of 
the  husband's  estate. 

The  second  exception,  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  bring  in  a  verdict  for  the  defendant,  is 
based  upon  the  same  grounds  as  the  first. 

To  these  exceptions  we  reply,  first,  that  the  draft  having 
been  made  to  her,  it  was  proper  evidence  to  establish  the 
claim.  Second,  that  the  choses  in  action  of  the  wife,  coming 
to  her  during  coverture,  vest  absolutely  eo  instanti  in  the  has- 
band,  without  any  act  on  his  part  to  reduce  them  to  posses- 
sion. (See  the  opinion  of  this  court  in  the  case  of  Kimbro  vs. 
First  National  Bank^  above  referred  to  in  the  history  of  this 
case,  decided  December,  1870 ;  see,  also,  1st  East.,  432 ;  6 
Johnson  B.,  112,  Mass.,  229;  Lighthouse  vs.  Penniman^  2 
Conn.,  564 ;  Li{ihtborne  vs.  Halladay^  2d  Eq.  Ga.  Ab.,  1. 

Second.  That  even  if  it  were  not  so,  the  objection  would 
fail  in  this  case,  as  the  husband  was  insane,  or  non  compos 
mentis^  at  the  time  the  draft  issued,  and  remained  so  until 
death,  and  his  estate  could  not  be  prejudiced  by  his  not  doing 
an  act  of  which  he  was  totally  incapable. 

Third.  Even  if  the  right  of  action  had  survived  to  her,  she 
had  a  right  to  waive  it  in  favor  of  the  estate  of  her  husband 
and  her  bringing  suit  in  her  official  capacity  as  administra- 
trix of  her  husband's  estate  is  a  fair  legal  presumption  that 
she  so  intended. 

Exceptions  to  the  refusal  of  the  court  to  grant  the  eighth 
and  thirteenth  prayers  stand  on  the  same  ground  as  the  first 
and  second  exceptions. 
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The  third  exception  is  to  the  ruling  of  the  court  in  refusiog 
to  allow  the  defendant  to  submit  the  printed  record  in  the 
case  of  Kimhro  vs.  The  First  Xational  Bank  (that  is,  the  record 
of  the  former  trial)  to  the  jury  as  evidence. 

There  can  be  nothing  in  this  exception,  for  the  reason  that 
the  object  for  which  this  species  of  evidence  was  sought  to  be 
introduced,  as  stated  by  counsel  in  their  brief,  was 
to  show  that  the  former  action,  iu  which  this  record  was 
made,  was  brought  by  Mrs.  Kioibro  in  her  own  right.  This 
fact  appears  in  the  pleadings  in  this  case,  and  is  a  part  ot 
the  declaration,  or  iu  an  affidavit  appended  to  it,  which  is 
equally  conclusive  of  the  fact,  but  it  would  not  have  shown 
that  two  actions  were  pending  in  this  court  by  the  same  par- 
ties, for  the  same  cause,  and  at  the  same  time }  if  it  would,  it 
was  certainly  properly  excluded,  for  such  was  not  the  fact,  as 
is  shown  by  the  records  of  this  court.  This  court  said  that 
the  former  action  was  commenced  by  the  wrong  party,  plaint- 
iff, and  remanded  the  case  to  the  court  below,  "to  be  proceeded 
in  according  to  law,"  and  nothing  further  was  ever  done  in 
that  suit,  but  a  new  action  commenced,  as  the  only  legal  way 
in  which  plaintiff  could  proceed.  This  was  strictly  in  accord- 
ance with  the  order  of  this  court  remanding  the  case ;  and 
beyond  this,  the  record,  containing,  as  it  does,  statements  ot 
counsel,  prayers  to  the  court,  exceptions  to  the  rulings,  &c, 
was  not  a  proper  document  to  be  submitted  to  the  jury  as  evi- 
dence in  this  case. 

Fourth  exception,  that  the  court  erred  in  refusing  second 
prayer. 

This  power  of  attorney  was  executed  by  a  married  woman 
during  coverture,  without  the  consent  or  concurrence  of  her 
husband,  in  a  State  where  the  wife  is  incapable  of  making  a 
contract,  even  as  to  her  own  property',  without  the  concur- 
rence of  her  husband;  and  much  less  could  she  dispose  of 
her  husband's  estate  without  his  consent,  unless  he  had  been 
declared  insane,  or  of  unsound  mind,  by  a  tribunal  establish- 
ed by  law,  and  there  is  no  pretext  here  that  such  was  the 
case.  She  could  not  have  transferred  this  draft  to  a  stranger 
by  her  own  indorsement,  and  of  course  could  not  authorize 
another,  by  her  written  authority  or  otherwise,  to  do  what 
she  herself  could  not  do.    (See  Code  of  Tennessee,  section 
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2486.)  This  power  of  attorney  is  a  part  of  the  record  in  this 
court,  and  it  will  be  seen  by  inspection  that  the  marks  of  fraud 
and  irregularity  are  borne  upon  its  face,  and  therefore  it  does 
not  come  within  the  rule  stated  by  counsel ;  and  the  prayer 
was  properly  refused. 

SEVENTH  PRAYER. 

The  doctrine  is  well  settled  that,  while  the  acceptor  or 
drawee  of  a  bill  is  not  bound  to  pay  it  if  the  indorsement 
under  which  the  holder  claims  is  forged,  and  may  compel 
the  holder  to  prove  the  genuineness  of  the  signature  of  the 
payee,  yet  if  he  does  pay  it,  the  real  owner  is  still  entitled 
to  recover  the  amount  as  well  from  the  holder  as  from  the 
acceptor.  (See  Story  on  Bills  of  Exchange,  sec.  451 ;  Canal 
Bank  vs.  Bank  of  Albany,  1st  Hill  N.  Y.  Rep.,  287;  Ooddard 
vs.  MerclianU?  Bank,  2d  Sanford  Sup.  Ct.  N.  Y.  Bep.,  247.) 
So  in  this  case  the  First  National  Bank,  defendant,  might 
have  compelled  the  Fourth  National  Bank,  who  presented 
the  bill  for  payment,  to  prove  the  genuineness  of  the  signa- 
ture of  the  plaintiff  and  payee  before  payment ;  but  as  they 
did  not  take  that  precaution,  they  paid  it  at  their  peril,  and 
must  respond  to  the  payee  if  her  signature  is  forged  or 
placed  on  the  bill  without  her  authority. 

The  payment  of  a  draft  or  bill  on  a  forged  indorsement  is 
equivalent  to  an  acceptance.  (See  Canal  Bank  vs.  Bank  of 
Albany^  1st  Hill  N.  Y.  Rep.,  cited  above.) 

The  defendant  paid  this  draft  on  the  strength  of  the 
indorsement  of  the  Fourth  National  Bank  of  New  York, 
and  may  recover  the  amount  from  the  bank,  and  their  duty 
was,  when  they  found  that  they  had  paid  the  draft  upon  a 
forged  indorsement,  to  have  paid  the  plaintiff  and  made 
reclamation  upon  the  Fourth  National  Bank  of  New  York. 

NINTH  PRAYER. 

The  payment  of  a  draft  upon  a  forged  indorsement,  or 
without  proper  authority,  is  equivalent  to  an  acceptance  in 
favor  of  the  rightful  owner.    (See  authorities  above  cited.) 

The  relations  of  this  defendant  to  the  Government,  so  far 
as  its  deposits  were  concerned,  were  the  same  as  existed 
between  the  defendant  and  any  other  depositor.    The  law 
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gives  the  Grovemment  the  right  to  designate  certain  banks 
as  national  depositories,  and  in  banks  so  designated  the 
Treasurer  and  other  disbursing  officers  may  make  deposits 
from  time  to  time  for  the  convenience  of  business,  and  the 
case  stands  the  same,  so  far  as  these  parties  are  concerned,  as 
though  a  paymaster  in  the  Army  or  Navy  or  an^^  other  dis- 
bursing  officer  of  the  Government  had  drawn  this  draft 
(See  currency  act,  June  3, 1864, 13  Statutes  at  Large,  113.) 

This  is  in  the  nature  of  an  equitable  action,  and  lies  to 
recover  money  in  the  hands  of  the  defendant,  which  he  in 
good  conscience  ought  not  to  retain.  No  stronger  case  coold 
be  presented  to  a  court  than  this.  It  is  admitted  by  the 
defendant  that  the  plaintiff  is  not  at  fault.  She  has  not 
received  the  money  due  her  from  the  drawee  of  this  draft. 
The  defendant  has  got  it  and  has  not  paid  it  to  any  person 
authorized  to  receive  it ;  if  he  has  paid  it  through  his  own 
carelessness  to  the  wrong  part}^,  he  alone  must  suffer. 

The  power  of  attorney  could  not  aid  them  even  though  it 
had  been  properly  executed,  and  obtained  fairly  in  the  ordi- 
nary course  of  business,  (which  is  not  the  case,)  because  it  is 
in  evidence  and  admitted  that  no  power  of  attorney  aooom- 
panied  the  draft  when  it  was  paid,  and  the  defendant  did 
not  know  of  its  existence. 

The  defendant  has  received  the  money  from  the  drawer  of 
the  bill  and  should  pay  it  to  the  plaintiff.  Byles  on  Bills, 
p.  45  and  32-43;  Staekpole  vs.  Arnold^  11  Mass.,  pp.  27, 
29;  16  Pick.,  pp.  347,  350;  12  Mass.,  pp.  173, 175;  22  Pick., 
pp.  158-161 ;  7  Wend.,  p.  68 ;  10  Wend.,  pp.  87,  271 ;  Stoir 
on  Agency,  p.  147  and  note  4;  Gollyer  on  Part,  p.  365  and 
note  1 ;  Story  on  Agency,  149  and  note  2 ;  Story  on  Agency, 
p.  154;  Com.  Dig.  Attorney,  6, 11, 14,  15;  Story,  p.  155  and 
42,  157,  160,  and  p.  204-5 ;  Story,  pp.  165,  170,  172, 199, 
209, 166, 126,  note  4, 133,  and  note  2,  430,  437. 

# 

A.  0.  Riddle  and  Francis  Miller  for  defendants : 

PIEST  AND  SECOND  EXCEPTIONS. 

The  court  erred  in  permitting  the  draft  to  be  read  in  evi- 
dence, for  the  reason  that  said  draft  having  been  given  to 
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Mrs.  Kimbro  during  coverture,  and  never  having  been  re- 
duced to  possession  by  her  husband,  survived  to  her,  and  the 
action  in  the  right  of  her  husband  cannot  be  maintained. 

For  the  same  reason  the  court  erred  in  refusing  to  instruct 
the  jury  to  bring  in  a  verdict  for  the  defendant,  for  the  evi- 
dence of  tiie  plaintiff  proved  that  if  there  was  any  cause  of 
action  against  this  defendant  it  was  not  in  Whitman,  but  in 
the  personal  representatives  of  Mrs.  Kimbro.  "  The  right  of 
the  wife  to  elioses  in  action  coming  to  her  during  coverture 
survives  to  her,  unless  the  husband  reduces  them  to  posses- 
sion.'' 2  Kent's  Com.,  *  135;  1  Parsons  on  X.  and  B.,  87; 
Oallego  vs.  Galkgo^  2  Brockenbrough,  285 ;  Hayward  vs.  Hay- 
tcarcij  20  Pick.,  518 ;  Draper  vs.  Jackson^  16  Mass.,  480 ;  Poor 
vs.  Hazeltonj  15  N.  H.,  564 ;  Fisk  vs.  Cushmanj  6  Cnsh.,  20. 

Tbese  authorities  also  show  that  the  court  should  have 
granted  the  8th  and  13th  instructions  asked  for  by  the  de- 
fendant Laws  of  Md.,  Gh.  101,  Subch.  5,  Si'C.  8 ;  18  U.  S» 
Stat.,  484  J  18  U.  8.  Stat.,  515. 

THIBD  EXGEPTIO:). 

The  court  erred  in  refusing  to  submit  in  evidence  the  rec- 
ord of  JB.  V.  Kimhro  vs.  The  First  National  Bank  of  Wathifig' 
ton. 

As  appears  b^^  the  affidavit  of  Mrs.  Kimbro,  accompanying 
the  declaration  in  this  cause^  this  was  an  action  instituted  by 
her  in  her  otcn  right,  to  recover  the  same  money  sued  for  in 
this  case.  The  said  action  is  still  upon  the  docket  of  this 
court,  undismissed  and  undisposed  of  in  any  way.  The  rec- 
ord was  proof  tending  to  show  that  Mrs.  Kimbro  had  never^ 
during  her  life-time,  assigned  her  right  of  action  to  her  hus- 
band or  any  one  else,  and  should  therefore  have  been  submit- 
ted to  the  jury. 

It  was  in  proof  that  there  were  two  actions  now  pending  in 
this  court  against  the  same  defendant,  for  the  same  cause  of 
action,  and  as  the  one  on  trial  could  only  be  sustained  on  the 
hypothesis  that  Mrs.  Kimbro's  right  of  survivorship  in  the 
chose  in  action,  which  is  the  subject-matter  of  this  suit,  had 
passed  in  some  way  to  the  personal  representatives  of  her 
husband,  it  was  evidence  proper  to  be  submitted  ta  the  jury  ^ 
if,  indeed,  it  was  not  conclusive  evidence  that  no  such  trans- 
fer had  been  made. 
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FOURTH  EXCEPTION. 

(a.)  The  court  erred  in  refusiug*  the  defendant's  second 
prayer.  The  signature  of  the  clerk  of  Davidson  County  coart 
iind  the  seal  of  said  court  were  proved  by  uncontradicted 
testimony. 

(&.)  The  court  erred  in  refusing  to  grant  defendant's  sev- 
enth prayer.  This  draft  was  made  payable  to  Mrs.  Kimbro 
by  the  Treasurer  of  the  United  States.  She  was  an  entire 
stranger  to  the  bank,  and  had  no  right  of  action  against  the 
bank  till  the  draft  was  presented  and  accepted  by  the  bank. 
2  Parson  on  N.  &  B.,  pp.  o9-61,  and  notes.  Till  such  presen- 
tation and  acceptance,  therefore,  the  transaction  was  solely 
between  the  bank  and  the  United  States.  The  obligation  of 
the  bank  was  to  pay  the.  money  deposited  with  it  in  such 
manner  as  should  be  satisfactory  to  the  Government.  If  it  had 
been  ordered  to  return  the  money  to  the  Treasury,  or  to  decline 
to  pay  the  draft  when  presented,  it  would  have  been  bound 
to  obey.  When,  therefore,  the  draft  was  presented  and  paid, 
and  transmitted  to  the  Treasurer,  and  he  recognized  the  fact 
that  the  bank  had  discharged  its  full  duty  to  the  Govern- 
ment, all  responsibility  on  its  part  ceased,  whether  to  the 
Government  or  to  the  payee  of  the  draft.  The  payee  being  a 
stranger  to  the  bank,  the  bank  was  under  no  obligation  to 
know  her  signature,  while  the  Treasurer  was  bound  to  do  so. 
**  The  acceptor  looks  only  at  the  handwriting  of  the  drawer," 
2  Parsons  on  K  &  B.,  p.  590,  and  notes ;  1  Parsons  on  N.  & 
B.,  p.  321,  and  notes ;  Smith  vs.  Mercer,  6  Taunton,  76 ;  Price 
vs.  Neale,  3  Burrows,  1354. 

The  United  States  was  bound  to  know  the  signature  of 
their  payee,  and  when  the  officers  of  the  Treasury  received 
the  draft  on  the  faith  of  her  signature,  and  gave  the  defend- 
ant credit  for  it,  they  placed  the  Government  in  the  position 
•of  a  bank  receiving  counterfeits  of  its  own  notes,  the  loss  of 
which  falls  on  the  bank,  {BanJc  of  United  States  vs.  Bank  of 
Georgia,  10  \Vh.,  333,)  or,  more  nearly,  of  a  bank  which  re- 
ceives from  a  depositor  a  forged  check  of  one  of  its  own  cus- 
tomers, and  gives  him  credit  in  his  bank-book.  In  such  cases 
the  depositor  can  sue  the  bank  for  the  amount  so  passed  to 
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bis  credit,  and  recover.    Levy  vs.  Bank  of  Uyiited  States^  1 
Binney,  30 ;  same  case,  4  Dallas,  234. 

(c.)  The  court  erred  in  refusing  to  give  the  defendant's 
ninth  instruction.  If  the  draft  was  paid  by  the  defendant 
to  a  person  acting  without  the  authority  of  the  plaintiff,  then 
the  draft  was  never  duly  presented,  for  "presentment  must 
be  made  by  the  lawful  owner,  or  his  agent."  1  Parsons  on 
N.  &  B.,  330.  Moreover,  "a  check  payable  on  presentment 
cannot  in  the  usual  course  of  business  be  presented  for  ac- 
ceptauce.'^  2  Pars,  on  N,  &  B.,  71.  The  drawee  owes  no 
duty  to  the  holder  until  the  check  is  presented  and  accepted. 
Chipman  vs.  Wkit^j  2  Selden,  412. 

(d.)  The  court  erred  in  refusing  to  give  the  defendant's 
ninth  and  tenth  instructions.  The  45th  section  of  the  act  of 
June  3, 1864,  (13  Stat.,  113,)  authorizes  the  Secretary  of  the 
Treasury  to  designate  certain  of  the  banks  as  national  depos- 
itories and  financial  agents  of  the  Government.  As  deposi- 
tories, they  were  to  receive  any  moneys  of  the  United  States 
that  the  officers  of  the  United  States  were  authorized  or  re- 
quired to  deposit  with  them.  As  financial  agents,  they  were 
to  transact  such  business  as  the  Government  might  charge 
them  with.  Thus  the  First  National  Bank  was  the  agent  of 
the  United  States  to  pay  Mrs.  Kimbro.  It  did  pay  out  the 
money  on  the  draft  in  her  favor,  as  such  agent,  and  the  rati- 
fication of  the  act  of  the  agent  by  the  principal  made  that 
payment  the  payment  of  the  principal.  According  to  the 
testimony  of  Mr.  Tayler,  the  First  Comptroller,  the  Treasurer 
might  have  drawn  the  draft  in  question  either  upon  himself^ 
or  any  assistant  treasurer,  or  any  United  States  depository, 
and  in  either  case  the  mode  of  payment  and  of  accounting, 
as  between  the  Treasurer  and  his  subordinates,  and  as  between 
the  Treasurer  and  the  Government,  was  the  same.  Now,  this 
could  only  be  so  on  the  hypothesis  that  the  bank  was  acting 
as  the  agent  of  the  Government^  and  that  its  act  was  the  act 
of  the  Government ;  and  if  this  is  the  fact,  there  can  be  no 
liability  on  the  part  of  the  bank  to  this  plaintiff. 

(e.)  The  court  erred  in  refusing  to  give  the  defendant's 
fourteenth  instruction.  It  appears  from  the  record  that  the 
defendant  pleaded  the  statute  of  limitations,  to  which  the 
plaintiff  replied  that  *'the  money  was  obtained  by  the  defend- 
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ant  by  means  of  fraud,  and  that  said  frjtud  was  not  discovered 
three  years  before  this  suit.''  To  this  replication  the  defend- 
ant demurred,  and  the  demurrer  was  sustained.  The  plaintiff 
then  replied  that  ''Samuel  Kimbro,  the  deceased,  was  at  the 
time,  and  long  before  said  cause  of  action  aceraed,  7ion  compos 
mentis^  and  so  continued  till  his  death ;"  upon  which  replica- 
tion issue  was  joined.  This  issue,  if  found  ap^ainst  the 
plaintiff,  was  decisive  of  the  case,  and  the  jury  should  have 
been  so  instructed.  j 

(/.)  The  court  erred  in  refusing  to  give  the  defendant's 
fifteenth  instruction.  It  is  evident  that  if  Mrs.  Kimbro  had 
power  to  prosecute  the  claim  in  her  own  name,  she  had  a 
right  to  execute  the  power  of  attorney  in  evidence,  and  the 
court  so  held  in  granting  the  defendant's  first  instruction. 
If  the  jury  found  that  she  did  execute  and  acknowledge  that 
power  in  full,  as  it  now  stands,  and  her  name  was  indorsed 
on  the  draft  by  one  of  the  firm  to  whom  it  was  given,  and 
the  draft  was  paid  by  reason  of  that  indorsement,  the  pay- 
ment was  valid. 


Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court : 

In  March,  1867,  a  draft  was  issued  from  the  Treasury  of 
the  United  States  on  the  First  K'ational  Bank  of  Washing- 
ton, D.  C,  payable  to  Mrs.  E.  S.  Kimbro,  for  the  sum  of  three 
thousand  four  hundred  and  fourteen  dollars,  issued  on  a  war- 
warrant,  which  warrant  was  issued  on  requisition  of  the 
Secretary  of  War,  March,  1867. 

Mrs.  Kimbro  was  the  wife  of  Samuel  Kimbro,  and  they 
resided  at  the  time  in  Davidson  County,  Tennessee. 

The  FirsC  National  Bank  of  Washington,  District  of  Colam- 
bia,  paid  the  amount  of  the  draft  after  it  had  passed  through 
a  national  bank  in  Nashville,  Tennessee,  and  one  in  New  York. 
The  first  indorsements  bear  the  names  of  Mrs.  E.  Y.  Kimbro, 
which  was  erased,  and  Mrs,  E.  S.  Kimbro.  The  plaintiff 
alleges  that  Mrs.  Kimbro  never  indorsed  or  authorized  any 
one  to  indorse  the  said  draft,  nor  did  Samuel  Kimbro,  the 
husband,  indorse  or  authorize  any  one  to  indorse  the  same, 
nor  did  either  of  them  sell  or  dispose  of  the  same,  or  authorize 
any  one  to  collect  the  amount  of  said  draft.    Suit  was  brought 
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by  the  administratrix  of  Samuel  Kimbro,  after  his  death,  ,to 
recover  the  amoant  froiu  the  defendant,  and  the  suit  revived 
in  the  name  of  the  administrator  de  bonis  non. 

There  was  evidence  tending  to  show  that  the  name  of 
Kimbro  on  the  back  of  the  draft  was  not  thi^  signature  of 
either  Mrs.  Kimbro  or  Samuel  Kimbro,  and  that  the  same  was 
not  authorized  by  either  of  them,  and  that  neither  of  them 
had  ever  parted  with  the  property  in  said  draft,  nor  author- 
ized any  one  to  collect  the  same.  The  evidence  further 
tended  to  show  that  the  fact  that  the  warrant  and  draft  had 
been  issued  was  not  communicated  to  Mrs.  Kimbro  or  to  her 
husband  until  some  time  in  ldG9,  but  that  the  same  had  been 
concealed  from  both  wife  and  husband  by  those  who  origi- 
nally had  acted  as  their  agents  in  Nashville  to  present  the 
claim  to  the  War  Department.  After  evidence  had  been 
introduced  to  prove  that  the  draft  had  been  issued  regularly 
from  the  Treasury,  and  that  the  same  had  been  paid  by  de- 
fendant, plaintiff  was  allowed  by  the  court  at  the  circuit  to 
read  the  draft  to  the  jury,  to  which  defendant  objected  and 
excepted.  We  think  the  reading  of  the  paper  was  competent 
and  proper  to  show  that  such  had  been  issued,  and  to  deter- 
mine if  the  indorsement  was  genuine,  for  that  was  directly 
in  issue. 

^  The  defendant  submitted  fifteen  prayers,  six  of  which  were 
given  in  charge  to  the  jury  at  the  circuit,  and  the  remainder 
declined,  and  defendant  excepted  to  the  refusals.  The  second 
charge  asked  for  was  as  follows: 

"The  presumption  of  law  is  that  the  power  of  attorney  in 
evidence,  being  duly  attested  by  the  clerk  and  seal  of  the 
court  of  Davidson  County,  Tenn.,  is  a  good  and  valid  power 
of  attorney,  and  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  it  is  invalid." 

A  paper  purporting  to  be  a  power  of  attorney,  executed  by 
Mrs.  Kimbro  on  the  15th  of  April,  1867,  was  exhibited  along 
-with  the  deposition  of  one  Porter,  and  isvidence  was  intro- 
duced tending  on  the  respective  sides  to  sustain  and  contradict 
the  genuineness  of  the  execution  of  the  same  by  Mrs.  Kimbro. 
We  do  not  see  how  the  instruction  asked  could  be  proper. 
The  execution  of  the  paper  was  in  issue,  and  there  was  no 
law  requiring  such  an  instrument  to  be  recorded  or  giving 
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foFce  to  such  a  certificate.    !No  more  weight  was  to  be  given 
to  this  than  any  other  proof,  and  the  jury  must  determine  all 
the  facts  together,  and  give  their  verdict  as  they  found  the 
weight  of  evidence.    Besides  this,  defendant  had  all  benefit 
of  every  fact  which  the  jury  might  find  in  the  3d  and  4tb 
prayers,  which  were  given  in  charge.   We  do  not  think  there 
was  error  in  refusing  to  give  the  charge  contained  in  the 
seventh  prayer,  nor  in  the  eighth,  ninth,  tenth,  nor  eleventh. 
The  twelfth  prayer,  which  was  given  in  charge,  was  full,  and 
included  all  that  was  asked  by  the  13th,  which  it  was  proper 
to  give  to  the  jury.    The  fourteenth  and  fifteenth  prayers 
were  properly  refused.    The  conclusion  to  which  we  come  is 
that  the  motion  for  a  new  trial  on  the   exceptions  is  over- 
ruled, and  the  judgment  of  the  circuit  court  is  affirmed. 


1874.J  Supreme  Court,  D.  C.  433 


Bates  ¥8.  District  of  Colunbla. 


BATES  VS.  DISTRICT  OF  COLUMBIA. 

I.  The  26th  section  of  the  act  of  Congress  to  provide  for  a  government  for 

the  District  of  Columbia  designates  a  board  of  health,  whose  duty  it 
shall  be  to  declare  what  shall  be  deemed  nuisances  iojurious  to  health, 
and  to  provide  for  the  removal  thereof;  but  it  does  not  confer  power 
upon  said  board  of  health  to  declare  anything  or  any  condition  of 
things  a  nuisance,  injurious  to  health,  which  was  not  a  nuisance  by 
the  rules  of  the  common  law,  or  made  such  by  some  statute  governing 
the  District. 

II.  Where  the  defendant  and  his  ancestors  had  prosecuted  continuously 

the  business  of  manufacturing  soap  and  candles  in  the  same  place  for 
a  period  of  more  than  forty  years,  it  was  held  it  could  not  be  removed 
unless  the  facts  upon  which  the  question  of  nuisance  depended  were 
tried  by  due  process  of  law,  consisting  of  indictment  and  trial  by 
jury ;  and  it  was  also  held  that  the  board  of  health  had  no  authority 
to  pass  ordinances  under  which  the  defendant  was  prosecuted  by 
information  in  the  police  court  for  the  purpose  of  recovering  a  fine  or 
penalty  for  maintaining  the  alleged  nuisance. 

III.  "Writ  of  certiorari  is  the  appropriate  remedy  to  review  the  proceed- 
ings of  a  subordinate  tribunal  which  has  proceeded  or  is  proceeding 
to  judgment  without  jurisdiction.  In  a  case  where  the  police  court 
has  no  jurisdiction  the  writ  may  issue  to  review  such  proceedings, 
although  the  statute  provides  for  an  appeal  where  there  is  to  be  a 
retrial  of  the  case. 

STATEMENT   OF  THE  CASE. 

The  question  iavolved  in  this  case  arises  out  of  the  provis- 
ions contained  in  section  twentj-six  of  an  act  of  Congress 
passed  February  21, 1871,  to  provide  for  a  government  for 
the  District  of  Cohimbia,  which  section  is  as  follows : 

"That  there  shall  be  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  a  board  of  health,  to  consist  of  five  persons,  whose 
duty  it  shall  be  to  declare  what  shall  be  deemed  nuisances 
injurious  to  health,  and  to  provide  for  the  removal  thereof. 

"  2d.  To  make  and  enforce  regulations  to  prevent  domestic 
animals  from  running  at  large  in  the  cities  of  Washington 
and  Georgetown. 

"  3d.  To  prevent  the  sale  of  unwholesome  food  in  said  cities, 
28  DC 
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and  to  perform  such  duties  as  shall  be  imposed  upon  said 
hoard  bj  the  legislative  assembly.''  16  vol.  U.  S.  S.,  pp.  224 
and  225. 

The  board  of  health  appointed  in  pursuance  of  the  section 
of  the  statute  quoted,  in  the  exercise  of  the  power  supposed 
to  be  conferred  upon  it,  passed  a  resolution  or  enacted  an 
ordinance  containing  twenty  or  thirty  sections  in  reference 
to  a  great  variety  of  matters,  but  the  only  one  necessary  to 
be  considered  in  this  case  is  the  following: 

'*  Be  it  enacted  that  all  establishments  or  places  of  business 
for  boiling  any  offal,  swill,  bones,  or  tallowy  crushing  or 
grinding,  or  burning  bones  or  shells ;  cleansing  gutsj  mak- 
ing glue,  varnish,  or  lampblack ;  distilling  liquors  or  alcohol, 
or  other  substances  that  may  degenerate  into  noxious  gases 
and  odors  within  the  limits  of  the  cities  of  Washington  and 
Georgetown,  shall  be  deemed  nuisances  injurious  to  health; 
and  any  person  who  sball,  within  the  limits  of  said  cities, 
boil  any  offal,  swill,  bones,  fat,  tallow,  or  lard  for  any  par- 
pose,  except  that  of  cooking,  or  who  shall  enter  into  the  bus- 
iness of  crushing,  grinding,  or  burning  bones  or  shells,  or 
cleansing  guts,  or  making  glue,  from  any  dead  auimal,  or 
part  thereof  5  or  storing  or  keeping  any  scrap  fat,  or  grease, 
or  any  offensive  animal  matter;  or  shall  hereafter  establisb 
or  erect  any  manufactory  or  place  of  business  for  boiliug  any 
varnish  or  oil,  or  for  distilling  any  ardent,  alcoholic,  or  fer- 
mented spirits;  or  for  making  any  lampblack,  turpentine, 
or  tar;  or  for  conducting  any  other  business  that  may  gen- 
erate any  unwholesome,  offensive,  and  deleterious  gases, 
smoke  deposit,  or  any  exhalation,  shall  be  deemed  guilty  of 
keeping  and  maintaining  a  nuisance,  and  sball,  upon  convic- 
tion, be  punished  by  a  fine  of  not  less  than  two  nor  more  than 
twenty  dollars.'' 

For  an  alleged  violation  of  this  regulation  or  ordinance,  an 
information  was  filed  in  the  police  court  by  William  A.  Cook. 
attorney  for  the  District  of  Columbia,  and  A.  K.  Browne, 
attorney  for  the  board  of  health,  in  substance  charging  that 
the  defendant  **  did,  in  the  city  of  Washington,  on  G  street 
between  Sixth  and  Seventh  streets,  northwest,  and  near  unto 
houses  of  divers  good  citizens  there  situate,  and  being  unlaw- 
fully and  injuriously,  with  force  and  arms,  within  the  limits 
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of  the  city  of  WashingtOD,  and  within  the  jurisdiction  of  this 
court,  boil  offaljfat,  tallotCj  or  lard^  in  an  establishment  or  place 
of  business  J  for  the  purpose  of  manufacturing  soap  and  candles^ 
and  did  then  and  there  store  or  keep  scraps,  fat,  grease,  or 
other  offensive  matters,  in  divers  large  quantities ;  by  reason 
of  which  said  establishment  or  place  of  business,  divers  nox- 
ious gases,  odors,  noisome,  offensive,  unwholesome  smokes, 
smells,  and  stenches  were  from  thence  emitted  and  degener- 
ated, so  that  the  air  then  and  there  was,  and  is,  greatly  filled 
and  impregnated,  to  the  great  damage  and  common  nuisance 
of  (livers  good  citizens  of  said  District,  residing  and  passing 
there,  and  contrary  and  in  violation  of  an  ordinauce  entitled 
*  An  ordinance  to  declare  what  shall  be  deemed  nuisances 
injurious  to  health,  and  to  provide  for  the  removal  thereof,' 
passed  May,  1871." 

Upon  the  appearance  of  the  defendant,  he  filed  a  plea  to 
the  jurisdiction  of  the  court,  which  i)lea  was  overruled  by  the 
judge,  and  the  further  hearing  of  the  case  was  postponed  un- 
til the  6th  of  January,  1874.  On  the  5th  of  January,  the  day 
preceding  the  one  set  for  the  hearing,  the  defendant  sued 
out  a  writ  of  certiorari,  addressed  to  the  judge  of  the  police 
court,  commanding  him  to  certify  and  send  his  proceedings 
in  the  case  to  this  court,  with  all  things  touching  the  same 
as  fully  and  entirely  as  the  same  remained  before  him,  to  the 
end  that  this  court  might  do  therein  what  of  right  ought  to 
be  done.-  In  obedience  to  this  writ,  the  judge  of  the  police 
court  certified  and  sent  the  papers  here,  and  the  couusel  for 
the  prosecution  thereupon  moved  to  quash  the  writ: 

*'  1st.  Because  the  board  of  health  is  a  corporation  created 
b3'  and  existing  under  the  laws  of  Congress,  and  by  virtue  of 
such  laws  has  exclusive  power  to  pass  ordinances,  to  declare 
what  shall  be  deemed  nuisances  injurious  to  health,  and  to 
provide  for  the  removal  thereof,  in  said  District. 

2(1.  Because  the  police  court  of  said  District  has  full  and 
exclusive  jurisdistion  of  any  and  all  violations  of  said  ordi- 
nances of  said  board  of  health. 

3d.  Because  the  information  filed  in  the  cause  in  said 
police  court  by  the  District  of  Columbia,  at  the  instance  of 
the  board  of  health,  is  properly  brought,  and  ought  not  to 
be  in  the  name  of  the  United  States. 
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4th.  Because  the  said  police  court  is  a  court  of  record: 
and  ''  from  any  sentence  or  judgment  of  said  police  court 
there  is  a  full  and  eflBcacious  remedy  for  the  defeudant,  if 
aggrieved  by  such  sentence  or  judgmeut,  by  appeal  to  the 
supreme  court  of  the  District." 

The  case  is  dow  heard  upon  this  motion  to  quash  at  the 
general  term  in  the  first  instance. 

William  A.  Cook  and  A,  K,  Browne  for  board  of  health. 

The  first  three  points  argued  on  their  printed  brief  are  that 
certiorari  will  not  lie  when  an  appeal  is  provided  for. 

FOURTH. 

The  board  of  health  is  vested  with  full  and  exclusive  power 
to  determine  and  "declare''  what  "are  nuisances''  in  the  Dis- 
trict "injurious  to  health,"  as  well  as  "to  provide  for  their 
removal;"  and  the  mode  which  it  has  adopted  of  executing 
these  powers  by  general  ordinances  or  orders,  including  the 
imposition  of  fines  and  penalties  through  the  intervention  of 
the  police  and  criminal  court,  is  wise  and  correct 

The  authority  for  the  existence  of  the  board,  and  for  the 
exercise  of  its  powers,  is  derived  from  the  organic  act : 

"Sec.  2G.  And  he  it  further  enacted^  That  there  shall  be  op- 
pointed  by  the  President  of  the  United  States,  by  and  with  iht 
advice  and  consent  of  the  Seriate,  a  board  of  health  for  said  Dis- 
trict, to  consist  of  five  persons,  whose  duty  it  shall  be  to  declare 
what  shall  be  deemed  nuisances  injurious  to  health,  and  to  pro 
vide  for  the  removal  thereof;  to  make  and  enforce  regulations 
to  prevent  domestic  animals  from  running  at  large  in  the  cities 
of  Washington  and  Georgetown;  to  prevent  the  sale  of 
unwholesome  food  in  said  cities;  and  to  perform  such  other 
duties  as  shall  be  imposed  upon  said  board  by  the  legislative 
assembly."    16  U.  S.  Stats,  at  Large,  p.  424. 

First.  It  will  be  observed  that  this  board  is  composed  of 
persons  appointed,  not  by  the  governor  of  the  District  or  by 
the  legislative  assembly,  but  by  the  United  States. 

Second.  Not  only  are  the  members  of  the  board  appointed 
by  the  United  States,  but  they  are  also  paid  by  it.     They 
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are,  therefore,  clearly  officers  of  the  United  States,  and  not 
of  the  District.    17  \J.  S.  Stats,  at  Large,  p.  500. 

Third.  Thus  appointed  and  paid,  the  board  is  vested,  not 
by  the  legislative  assembly  of  the  District,  but  by  Congress, 
with  enumerated  functions. 

Fourth.  And  this  is  done  in  the  most  direct  and  absolute 
form.  It  is  made  its  d^ity  to  perform  these  functions  conferred 
on  it.    They  cannot  be  evaded  or  innocently  neglected. 

Fifth.  Among  the  powers  thus  conferred  upon  the  board  are 
these :  1st.  To  declare  "  what  shall  be  deemed  nuisances  injuri- 
ous to  health."  This  requiresitnot  only  to  determineor  decide^ 
but,  in  addition  to  this,  to  proclaim^  to  make  an  open  and 
explicit  avowal.  2d,  This  avowal  or  declaration  must  em- 
brace the  judgment  or  opinion  of  the  board  as  to  what,  in 
the  words  of  the  law,  "shall  be  deemed  nuisances  injurious 
to  health."  While  they  are  thus  confined  to  questions  affect- 
ing health,  the  range  of  their  duty  in  this  respect  clearly 
goes  beyond  "  nuisances  at  common  law,"  and  makes  them 
the  public  guardians  of  the  health  of  the  inhabitants  of  the 
District.  3d.  And  the  board,  and  it  alone,  is  authorized  to 
decide  what  shall  be  regarded  such  nuisances,  L  e.j  nuisances 
affecting  the  health  of  the  people  of  the  District.  The  power 
conferred  upon  it  in  this  respect  is  clearly  discretionary,  and 
its  declaration  is  conclusive.  It  is  what  shall  be  deemed  by 
the  members  of  the  board  a  nuisance  affecting  health,  which 
is  to  be  declared  such. 

Not  only  is  it  made  the  duty  of  the  board  to  consider,  to 
<letermine,  and  to  declare  what  they  may  regard  as  nuisances 
injurious  to  health,  but  in  addition  to  this  it  is  to  provide  for 
the  removal  of  such  nuisances.  It  is  not  required  to,  directly 
and  by  its  own  action,  remove  them,  but  to  provide  for  the 
removal;  that  is,  to  arrange  beforehand,  to  adopt  a  plan  or 
to  establish  regulations  having  in  view  the  removal  of  an 
evW  and  adapted  to  the  end. 

It  is  then  authorized  to  make  and  enforce  regulations  to 
prevent  domestic  animals  from  running  at  large,  and  in 
reference  to  the  sale  of  unwholesome  food. 

And  finally  to  perform  such  other  duties  as  the  legislative 
assembly  may  impose  upon  it. 
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Such,  while  an  imperfect,  appears  to  be  a  fair  and  correct 
analysis  of  the  law. 

^ow,  in  attempting  to  perform  the  duty  imposed  upon  it 
as  respects  nuisances  and  their  removal,  it  has  passed  an 
ordinance  entitled  <<  An  ordinance  to  declare  what  shall  be 
deemed  nuisances  injurious  to  health,  and  to  provide  fortbe 
removal  thereof." 

In  passing  this  order,  or,  as  it  is  termed,  ordinance,  has . 
the  board  acted  within  the  letter  or  intention  of  the  act  of 
Congress  creating  it  ? 

First.  The  answer  must  be  derived,  in  the  first  place,  from 
the  cited  section  of  the  act  of  Congress ;  and  by  reference  to 
it  and  the  analysis  given  of  it,  it  clearly  appears  that  the 
board  possesses  the  power  to  determine  what  are  nuisances, 
not  simply  nuisances  at  common  law,  but  nuisances  inju- 
rious  to  health.  Therefore,  as  respects  the  determination  of 
the  board  and  its  declaration,  this  part  of  the  ordinance 
must  be  sustained. 

Second.  It  is  equally  clear  that  the  board  is  empowered 
to  xnovid^  for  the  removal  of  what  they  may  regard  and 
declare  to  be  nuisances  injurious  to  health,  so  that  the  adop- 
tion or  use  of  appropriate  means  for  the  preservation  of 
health  and  the  removal  of  nuisances  is  thus  expressly  author- 
ized )  and  as  the  means  are  not  prescribed,  they  are  left  to 
the  choice  of  the  board.  Exercising  this  choice,  the  ordi- 
nance cited  has  been  adopted,  and  proceedings  in  a  competeDt 
court  authorized.  Was  not  this  a  wise  choice  %  It  is  indis- 
putably  one  in  harmony  with  the  practice  of  local  aathorities 
everywhere.  Why,  then,  should  its  adoption  be  denounced 
or  censured  f  What  sound  objection  can  there  be  to  it !  Is 
it  not  one  within  the  very  meaning  of  the  term  provide^  as 
used  in  the  act  of  Congress,  viz,  an  appropriate  means 
adopted  for  the  arrest  or  removal  of  an  evil ! 

Our  municipal  corporations  are  usually  invested  witli 
power  to  preserve  the  health  and  safety  of  the  inhabitants. 
This  is,  indeed,  one  of  the  chief  puq)oses  of  local  government, 
and  reasonable  by-laws  in  relation  thereto  have  always  been 
sustained  in  England  as  within  the  incidental  aathorityof 
corporations  to  ordain.  1  Billion  on  Municipal  CorporatioDS* 
p.  404. 
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Power  '*  to  suppress  bawdy  houses,"  gives  the  corporation 
authority,  by  implication,  to  adopt  by  ordinance  the  proper 
means  to  accomplish  the  end.  1  Dillion  on  Municipal  Cor- 
porations, p.  412. 

Under  power  to  "  prevent  and  remove  nuisances,'^  a  cor- 
poration may,  if  a  vacant  building  is  so  used  as  to  endanger 
by  fire  the  property  of  others,  or  the  health  of  the  communitj'^, 
declare  thie  same  a  nuisance,  and  notify  the  owners  to  abate 
it.  Kolin  vs.  2fayor,  4  Yerg.,  (Tenn.,)  163,  1833 ;  1  Dillion 
on  Municipal  Corporations,  p.  412,  note  1. 

Mr.  Justice  Walker,  one  of  the  most  accomplished  of  early 
American  judges,  speaking  of  an  ordinance  prohibiting  the 
making  of  soap  or  candles  contrary  to  the  mode  prescribed? 
and  within  the  limits  of  the  city,  says :  I  am  willing  to  admit 
that  the  by-law  itself  is  a  valid  one.  If  it  restrained  an 
inoffensive  trade,  it  would  not  be  so ;  but  it  is  made  to 
restrain  one  that  is  both  offensive  and  dangerous.  It  is, 
therefore,  calculated  to  guard  the  comfort  and  safety  of  the 
citizens ;  and  the  benefit  of  a  by-laic  is  generally  the  toucJistone 
of  its  validity.  In  Zylstra  vs.  Corporation  of  Charleston^  1 
Bay,  (South  Car.,)  382,  1794 ;  1  Dillion  on  Municipal  Corpo- 
rations, p.  40C. 

Board  of  health.  An  ordinance  creating  and  giving  to 
the  board  of  health  ^^ general  supervision  over  the  health  of  the 
city,""  and  "all  necessary  power  to  carry  the  ordinance  into 
effect,"  was  considered  to  include  the  power  to  rent  a  build- 
ing for  a  temporary  hospital,  to  i)rotect  the  city  from  an 
apprehended  visitation  of  the  cholera,  and  to  make  the  cor- 
poration liable  for  the  rent,  although  it  did  not  become 
necessary  to  use  the  house.  Aull  vs.  Lexington^  18  Mo.,  401, 
1853 ;  1  Dillion  on  Municipal  Corporations,  p.  407. 

As  the  police  and  sanitary  powers  were  possessed  by  muni- 
cipal corporations  at  common  law,  it  is  believed  that,  without 
any  legislation  conferring  the  authority,  they  could  regulate 
by  proper  ordinance  and  by-laws  the  manner  of  carrying  on 
any  trade  or  business  within  the  municipality,  so  far  as  to 
prevent  monopolies ;  the  sale  of  unfit  commodities,  and  insure 
proper  conduct  of  those  who  practice  it ;  prevent  slaughter- 
houses and  the  slaughtering  of  animals,  tallow  chandlers  and 
the  like,  within  the  walls  or  certain  limits  of  a  city.    Potter's 
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Dwarris  on  Statutes  and  Constitutions ;  Wilcox  on  Maoieipal 
Corporations,  p.  141. 

Such  are  a  few  of  the  authorities  which  tend  to  establish 
that  a  municipal  corporation,  in  the  absence  of  express 
authority,  possesses  the  power  as  an  incident  of  its  existence 
and  character  to  pass  by-laws  or  ordinances  for  the  sup- 
pression of  nuisances,  by  the  imposition  of  fines  or  penalties; 
and  also  that  general  power  to  pre%*ent  and  suppress  nui" 
sauces  carries  with  it  the  right  to  pass  such  ordinances.  In- 
deed, this  cannot  well  be  disputed  as  respects  municipal 
corporations  proper,  or  as  ordinarily  constituted. 

Now,  what  corporations  proper,  or  as  ordinarily  constituted, 
may  do  in  the  absence  of  express  legislation,  or  under  a  gen- 
eral authority  as  respects  ordinances  or  regulations,  may  not 
qtiasi  corporations  do  ?  This  is  a  question  to  be  determined 
by  reason  and  authorities;  both  concur  in  furnishing  ao 
affirmation. 

Municipal  governments  are  mere  creations  of  the  lav. 
They  are  exactly  what  the  supreme  authority  see  fit  to  make 
them  }  and  if  that  authority  creates  an  anomalous  or  peculiar 
government  it  can  do  so.  If  it  curtails  the  por  er  ordinarily 
bestowed,  or  if  it  withholds  any  commonly  granted,  and  con- 
fers the  withheld  powers  on  a  distinctive  body,  it  cau  do  sa 
In  either  event  the  government  is  just  what  it  is  made  by 
the  law-maker ;  and  as  made,  in  its  aggregate  or  in  its  sep- 
arate parts,  its  functions  are  complete ;  but  in  one  form  no 
more  than  in  the  other. 

This  is  peculiarly  true  of  the  government  of  this  District, 
created  by  Congress  underthat  part  of  the  8th  section  of  the 
Constitution  which  confers  on  Congress  exclusive  legislation 
in  all  cases  whatsoever.  And  when  Congress  has  created  a 
government  of  parts — 1st,  the  legislative  and  executive;  2d, 
the  board  of  public  works ;  3d,  the  board  of  health  ;  and  4tli, 
the  judiciarj' and  courts — it  should  be  so  regarded,  and  the 
functions  of  each  be  construed  accordingly. 

With  possible  abuses  or  with  considerations  of  propriety 
the  court  has  nothing  to  do.    Potter's  Dwarris,  453. 

It  will  thus  be  seen  that  these  corporations,  while  they 
differ  to  some  extent  from  those  commonly  called  municipal, 
at  the  same  time  may  constitute  a  division  or  part  of  a  local 
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government,  and,  to  the  extent  to  which  they  are  charged 
with  any  duties,  possess  the  power  to  render  them  efficient, 
or  enforce  them,  as  well  as  to  maintain  their  privileges. 
Hence,  within  the  range  of  their  liniited  powers  they  may  make 
orders,  adopt  regulations,  or  pass  ordinances.  And  the  con- 
trolling question  becomes  one  as  to  the  intention  of  the  legis- 
lature— ^in  this  case  of  the  intention  of  Congress. 

The  answer  which  may  be  promptly  suggested  is  that  it  is 
unusual  thus  "  to  divide  up  governmental  or  legislative 
powers."  So  it  may  be;  but  this  is  immaterial.  If  it  is 
done,  the  division  of  power  should  be  sustained,  even  if  it 
compels  the  recognition  of  different  bodies  with  full  or  quasi 
legislative  powers. 

Davidge  and  Williams  for  Frederick  Bates. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court  as 
follows : 

The  first  question  presented  in  the  case  is,  wbat  are  the 
powers  conferred  on  the  board  of  health  under  the  statute  ? 
The  language  of  the  act  seems  hardly  susceptible  of  doubt 
or  controversy,  and  its  meaning  perfectly  obvious.  It  is 
this :  '^The  board  of  health  shall  be  empowered  to  declare 
what  nuisances  are  injurious  to  health,  and  provide  for  the 
removal  thereof.'^  But  the  interpretation  placed  upon  this 
section  by  the  board  of  health  and  insisted  upon  by  its 
counsel,  is,  that  the  board  of  health  is  empowered  to  declare 
anything  or  any  condition  of  things  to  be  a  nuisance  which, 
in  the  exercise  of  its  judgment  and  discretion,  is  deemed 
injurious  or  dangerous  to  health,  and  proceed  to  deal  with  it  as 
such,  although  the  thing  or  condition  of  things  declared  to  be  a 
nuisance  was  never,  before  the  passage  of  this  ordinance  by  the 
board,  deemed,  taken,  or  adjudged  to  be  such  by  the  rules  of 
the  common  law,  or  in  pursuance  of  any  statute  law  relating 
thereto  for  governing  this  District.  Such  a  construction 
of  the  statute  would  confer  a  most  extraordinary  legislative 
power  and  a  very  summary  mode  for  its  exercise.  The 
power  claimed  by  the  board,  I  hesitate  not  to  say,  is  not 
possessed  by  Congress  or  any  legislative  assembly  in  any 
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State  of  this  UnioD,  nor  can  it  be  conferred  until  the  Con- 
stitution of  the  United  States  becomes  a  dead  letter.    I  will 
attempt  to  show  this;  but,  first,  it  may  be  proper  to  consider 
what  is  the  consequence  by  the  rules  of  the  common  law  of 
making  or  maintaining  a  nuisance,  and  especially  a  nuisance 
injurious  to  health.    Such  a  nuisance  is  an  offense  against 
the  whole  community  where  it  exists,  and  every  individaal 
of  this  community  has  the  right  to  remove  it;  that  is,  to  abate 
it  by  force,  if  need  be.    A  nuisance,  by  the  rules  of  the  com- 
mon law,  is  nearly  as  well  defined  as  is  the  ofifense  of  assault 
and  battery.    It  is,  says  Blackstone,  '^  annoyance,  anything 
that  worketh  hurt,  inconvenience,  or  damage."    3  Bl.  Com., 
215.    A  far  better  definition  of  a  nuisance  will  be  found  in  9tli 
Co.,  5S  n.  d.  c,  William  Aldred's  case,  and  by  Lord  Mansfield. 
1st  Burr.,  337,  and  it  is  this :  ^^  Anything  that  renders  the 
enjoyment  of  life  and  property  uncomfortable."    I  think  this 
definition  would  be  nearly  perfect  if  you  but  add,  Anything 
which  naturally  and  necessarily  tends  to  deprave  and  cor- 
rupt the  morals  of  the-^ommunity.    By  the  rules  of  the 
common  law,  where  such  nuisance  exists  any  member  of 
the  community  has  the  right  to  abate  it;  that  is,  to  take  the 
law  into  his  own  hands  and  destroy  or  remove  it. 

But  there  are  many  things  nuisances  by  the  common  law 
which  are  not  injurious  to  health,  and  this  fact  alone  seems 
to  me  to  ofifer  a  key,  as  it  were,  to  the  interpretation  of  the 
section  of  the  act  of  Congress  here  quoted.  I  need  only  in 
this  connection  refer  to  one  or  two  cases.  In  Hall's  case,  {1st 
Mod.,  7G,)  Hall,  a  rope-dancer,  had  erected  a  stage  or  was 
about  erecting  one  at  Charing  Cross,  and  the  Court  of  King's 
Bench  pronounced  it  a  nuisance  and  ordered  its  removal^ 
abatement — and  this  upon  the  authority,  as  Lord  Chief 
Justice  Holt  states,  of  a  case  occurring  in  the  reign  of  Charles 
I.  Noy  came  into  court  and  prayed  a  writ  to  remove  a 
bowling-alley  erected  near  St.  Dunstan's  Church,  and  had  it 
(See  2  Keb.,  p.  8, 116.)  Here  a  writ  was  granted  to  remove 
the  bowling-alley  without  any  presentment  at  all ;  and  says 
a  learned  judge,  (see  5  Hill,  124,)  the  tendency  of  the  alley, 
being  well  known,  it  was  adjudged  to  be  a  nuisance  of  itseUl 
and  a  writ  accordingly  issued  to  remove  it  without  any  trial. 

In  the  case  of  the  People  vs.  JSargantj  8  Cowen,  lliO,  the 
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same  court  which  decided  that  a  bowling-alley  kept  for  gain 
aud  hire  was  a  nuisance,  decided  that  a  billiard-room  kept 
for  the  same  purpose  was  not.  It  is  somewhat  difiScult,  I 
confess,  to  discover  the  principle  which  makes  the  bowling- 
alley  a  nuisance  in  and  of  itself,  and  a  billiard-room  kept  for 
the  same  purpose  no  nuisance  at  all.  Perhaps  the  distinc- 
tion in  the  two  cases  consists  in  the  fact  that  knocking  down 
pins  with  wooden  balls  disturbs  the  quiet  of  a  neighborhood 
more  than  does  the  punching  of  a  small  ivory  ball  around  a 
table  covered  with  cloth.  I  mention  these  cases  for  two  pur- 
poses: first,  to  show  that  there  are  nuisances  by  the  common 
law  which  are  not  injurious  to  health,  but,  on  the  contrary, 
are  eminently  conducive  to  it,  such  as  the  exercise  at  the 
bowling-alley  or  the  billiard-table  for  men  of  sedentary  hab- 
its. The  most  learned  of  the  profession,  to  whom  is  com- 
mitted the  care  of  our  health,  and  often  our  lives,  have  recom- 
mended such  exercise  as  most  salu^ry.  And  second,  to  show 
what  legal  consequences  follow  the  keeping  or  maintaining 
of  a  nuisance.  It  will  be  observed,  it  is  stated  that  **iroy 
came  into  the  court  of  King's  Bench  and  prayed  for  a  writ 
to  remove  a  bowling-alley  erected  under  the  eaves  of  Saint 
Dunstan-s  Church,"  and  the  writ  was  granted  without  any  pre- 
sentment or  trial.  This  would  seem  a  pretty  summary  pro- 
ceeding, which  in  effect  destroyed  a  man's  property,  and  con- 
demned him  without  trial  or  hearing,  and  yet  the  decision 
was  in  strict  conformity  to  law,  if  it  be  conceded  that  a  bowl- 
ing-alley is  perse  a  nuisance.  The  Court  of  King's  Bench  as- 
sumed no  more  power  in  issuing  a  writ  to  remove  it  than 
might  have  been  exercised  by  the  whole  congregation  of  Saint 
Dunstan-s  Church,  though  when  done  under  the  authority  of 
a  judicial  writ,  executed  by  the  sheriff,  it  would  probably  be 
done  in  a  more  quiet  and  orderly  manner  than  by  a  mob  com- 
posed of  the  congregation  and  the  neighbors. 

Cowen,  J.,  says  that  the  decision  in  Hall's  case  is  not 
because  rope-dancing,  or  playing  at  nine-pins,  or  any  other 
game  with  bowls  is  a  mischief,  nor  that  being  a  spectator  at 
a  rope-dance  is  censurable  in  the  least.  In  themselves  they 
are  innocent.  This  nuisance  consists  in  the  common  and 
gainful  establishment  for  the  purpose  of  sports,  and  having 
an  aptitude  and  tendency,  as  Hawkins  says,  (1  Hawkins,  p. 
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6,  by  Curwood,  Ch.  32,  p.  6,)  to  iudace  idleuess,  and  draw  to 
gether  great  nambers  of  disorderly  persons,  which  canuot 
but  be  very  inconvenient  to  the  neighborhood.  If  the  decis- 
ion in  Hall's  case  had  been  placed  upon  the  ground,  not  that 
a  bowling-alley  was  a  nuisance  per  se^  but  that  erecting  a 
bowling-alley  beside  a  church,  which  had  been  a  place  of 
worship  for  a  much  longer  period  than  Bates's  soap  and 
•candle  factory  has  existed,  which  is  said  to  be  only  some 

m 

forty  years,  it  would  to  my  mind  be  much  more  satisfactory. 
Many  things  perfectly  innocent,  in  and  of  themselves,  may 
hecome  a  nuisance  by  reason  of  surrounding  circumstances. 
Thus  a  bowling-alley  erected  so  near  a  church  as,  when  em 
ployed,  to  interfere  with  the  decent  solemnity  of  worship  is  a 
nuisance ;  and  so  while  music  at  the  proper  time  and  place  is  a 
•delightful  enjoyment,  yet  if  the  Marine  Band  should  appear 
daily  before  the  City-Hall  during  the  sessions  of  this  court,  and 
discourse  music  ever  so  well,  I  think  this  court  could  treat 
the  band  as  a  nuisance  and  remove  it  in  a  summary  way. 

It  will  thus  be  seen  that  a  nuisance,  by  the  rules  of  tiie 
common  law,  is  a  kind  of  caput  lupinum,  which  any  and  every 
body  is  authorized  to  knock  in  the  head ;  that  is,  destroy- 
abate.  So  if  the  passage  of  the  section  I  have  before  quoted 
made  the  boiling  of  fat,  tallow,  grease,  or  swill,  except  for 
-cooking  purposes,  a  nuisance,  anybody  and  everybody  may 
lawfully  put  an  end  to  it  by  force,  if  necessary.  This  ordi- 
nance then,  if  enforced,  would  in  effect  work  a  confiscation 
of  all  Bates's  property  employed  in  the  manufacture  of  soap 
and  candles ;  for  it  is  absurd  to  say  you  do  not  confiscate  a 
man's  property  when  you  prohibit  the  use  of  it  for  the  pur 
poses  it  was  designed  for,  and  in  the  only  way  in  which  it 
can  be  made  valuable.  It  is,  in  substance,  the  same  as  to 
enact  that  whoever  owns  a  horse  may  keep  it,  take  good 
care  of  it,  but  shall  not  sell  it,  or  use  it  any  way  in  which 
horses  have  heretofore  been  used  or  can  be  profitably  use6 
It  is  quite  possible  that  all  the  heating-apparatus,  kettles, 
tubs,  and  other  contrivances  used  in  the  manufacture  of  soap 
and  candles  may  be  used  in  some  other  branch  of  industry, 
and  thus  not  be  wholly  destroyed.  We  are  not  advised  how 
that  may  be;  perhaps  his  kettles  or  caldrons  could  be  em- 
ployed in  '*  boiling  swill ;"  but,  alas !  that  branch  of  industry 
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is  prohibited  by  this  ordinance,  ^'except  lor  cooking  por. 
poses."  As  man  is  the  only  animal  who  has  hitherto  con- 
trived to  cook  his  food,  this  ordinance  graciously  exempts 
from  its  penalties  all  who  desire  to  hoil  stcill  for  cooking 
purposes.  It  is  devoutly  to  be  hoped  that  the  beneficiaries 
under  this  exception  are  not  very  numerous  in  this  District- 
I  have  thus  far  attempted  to  show  that  the  power  conferred 
on  the  board  of  health  did  not  authorize  it  to  declare  a  thing, 
or  any  condition  of  things,  to  bo  a  nuisance,  which  in  their 
judgment  or  discretion  was  injurious  to  health,  which  thing  or 
condition  of  things  was  no  nuisance  by  the  rules  of  the  com- 
mon law,  or  any  statute  law  in  force  in  this  District ;  but  sim- 
ply the  power  to  declare  what  nuisances  were  injurious  to  health,. 
In  other  words,  it  was  not  a  power  to  make  a  thing  a  nui- 
sance which  was  no  nuisance  at  all  prior  to  the  passage  of  this 
ordinance.  It  is  said  to  be  '^  an  ill  wind  that  blows  nobody 
any  good,"  and  the  prohibition  to  manufacture  candles  may 
promote  the  interest  of  the  gas-companies  of  the  District,  and  ' 
when  a  monopoly  of  the  business  of  lighting  our  houses  is 
given  to  these  companies,  the  quality  of  the  gas,  doubtless,  wilL 
be  somewhat  improved,  and  the  price  considerably  reduced. 
All  monopolies  are,  by  some  modern  political  economists,  said 
to  have  that  tendency.  If  cleanliness  be  the  next  thing  to 
godliness,  the  good  people  of  this  District  should  all  desire 
an  abundant  supply  of  soap  and  Potomac  water.  No  one 
who  passes  daily  the  streets  and  avenues  of  this  city  but  will 
have  occasion  to  regret  the  sparing  use  of  both.  The  man- 
ufacture of  soap  and  candles  has  hitherto,  in  the  world's 
history,  been  taken  and  deemed  to  be  an  honest  and  useful 
branch  of  business,  and  one  to  be  promoted  and  encouraged  ;. 
but  if  it  be  in  and  of  itself  a  nuisance  ''  injurious  to  health," 
it  ought  to  be  stopped,  because  life  and  health  are  dearer 
rights  than  the  right  of  property,  and  when  the  latter  inter- 
feres with  the  higher  rights  of  life  and  health,  it  must  give 
way.  If  the  manufacture  of  soap  and  candles  is  a  nuisance, 
it  is  equally  so  anywhere  else  as  well  as  on  G  street.  If  it  be 
injurious  to  the  health  of  the  neighborhood,  it  must  be  still 
more  dangerous  to  the  health  of  those  engaged  in  the  busi- 
ness, and  why  not,  therefore,  prohibit  the  manufacture  of 
soap   and   candles  everywhere!     Upon   what  theory  is  it 
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declared  to  be  a  nuisance  iDjarions  to  health  within  tbe 
limits  of  the  cities  of  Washington  and  Georgetown,  and  out- 
side of  those  limits,  impliedly,  no  nuisance  at  all  ?  Are  the 
good  people  of  this  District  outside  of  the  limits  of  tboae 
cities  not  to  be  protected  against  nuisances  injurious  to 
health  ?  The  board  of  health  is  appointed  for  the  District, 
and  not  solely  for  the  cities  of  Washington  and  Georgetown. 
It  will  probably  be  replied  to  this,  that  a  soap-and-caudle 
factory,  carried  on  in  the  neighborhood  of  dwelling-houses 
and  in  a  portion  of  the  city  considerably  built  up,  may  prop- 
erly be  deemed  a  nuisance,  and  Bates  be  reasonably  required 
to  remove  this  factory  to  some  unsettled  and  unoccupied 
portion  of  the  District,  if  he  can  find  such  a  place. 

The  facts  in  this  case  show  that  for  almost  half  a  century 
(over  forty-six  years)  Bates  and  his  ancestors  have  prosecuted 
continuously  the  business  of  manufacturing  soap  and  candles 
at  this  same  place.  At  the  time  when,  and  the  place  wheie, 
this  factory  was  established,  it  could  not,  we  know  historicallj 
at  least,  have  been  a  nuisance,  except  to  those  employed  in  it 
and  the  frogs  and  owls  of  that  neighborhood,  which  chiefly, 
if  not  solely,  then  composed  the  population  of  that  vicinitj. 
In  the  progress  of  improvement  and  increase  of  population  in 
the  vicinityof  this  factory,  the  lands  were  purchased  and  dwell- 
ing-houses built  upon  them,  and  such  other  buildings  as  were 
necessary  and  convenient  for  the  ordinary  business  of  men, 
at  much  less  rate  per  foot,  doubtless,  than  could  have  been 
purchased  on  La  Fayette  or  Franklin  Squares.  All  tbe  pur- 
chasers of  these  lots  knew,  or  ought  to  have  known,  that 
Bates's  soap-and-candle  factory  was  there,  and  they  were 
under  no  legal  or  moral  constraint  to  purchase  a  lot  and  build 
a  dwelling-house  by  the  side  of  it.  It  would  be  quite  as  legal, 
and  certainly  more  equitable,  for  the  board  of  health  "  to 
enact  and  ordain  that  persons  who  have  built  dwelling-houses 
so  near  to  Bates's  factory  as  to  render  their  occupation  *  inju- 
rious to  health '  must  instantly  remove  therefrom,  under  a 
penalty  of  not  less  than  two  nor  more  than  twenty  dollars  per 
day."  I  have  before  stated  that  the  power  assumed  by  the 
board  could  not  be  conferred  on  it,  for  the  reason  that  it 
would  practically  effect  a  confiscation  of  Bates's  property 
"  without  due  process  of  laic.^     How  far  the    proceedings 
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agaiost  Bates  conform  to  due  process  of  law  it  would  seem 
idle  to  inquire;  yet  it  may  be  pertinent,  in  this  connection,  to 
repeat  what  has  been  said  by  learned  judges  as  to  the  mean< 
ing  of  this  phrase,  dm  process  of  late.  To  do  that,  I  quote  at 
some  length  from  Comstock,  J.,  in  the  case  of  The  People  vs. 
Wyenhamery  reported  in  the  3d  of  Kernan,  378,  as  expressing 
more  clearly  and  forcibly  my  views  of  the  law  than  I  can  hope 
to  do  by  any  language  of  my  own. 

Speaking  of  the  limitations  of  legislative  power  under  our 
form  of  government,  and  particularly  of  that  provision  in  the 
fifth  amendment  of  the  Federal  Constitution,  he  says : 

"These  provisions  have  been  incorporated,  in  substance, 
into  all  of  our  State  constitutions.  They  are  simple  and  com- 
prehensive in  themselves ;  and  I  do  not  perceive  that  they 
derive  any  additional  force  or  meaning  by  tracing  their  origin 
to  Magna  Charta^  and  the  later  fundamental  statutes  of 
Great  Britain.  In  Magna  Charta,  they  were  wrested  from 
the  King  as  restraints  upon  the  power  of  the  Crown.  With 
us,  they  are  imposed  by  the  people  as  restraints  upon  the 
power  of  the  legislature.  No  doubt,  it  seems  to  me,  can  be 
admitted  of  the  meaning  of  these  provisions.  To  say,  as  has 
been  suggested,  that  the  *  law  of  the  land '  or  <  due  process  of 
law'  may  mean  the  very  act  of  legislation  which  deprives  the 
citizen  of  his  rights,  privileges,  or  property  leads  to  a  simple 
absurity. 

The  Constitution  would  then  mean  that  no  person  shall  be 
deprived  of  his  property  or  rights  unless  the  legislature  shall 
pass  a  law  to  effectuate  the  wrong,  and  this  would  be  throwing 
restraint  entirely  away.  The  true  interpretation  of  these  con- 
stitutional phrases  is,  that  ichere  rights  are  secured  by  the  exist- 
ing lawy  there  u  no  power  in  any  branch  of  the  Oovernment  to 
take  them  aicay  ;  but  where  they  are  held  contrary  to  the  ex- 
isting law,  or  a  forfeiture  by  its  violation,  then  they  may  be 
taken  from  him,  not  by  an  act  of  the  legislature,  but  in  the 
due  administration  of  law  before  the  judicial  tribunals  of  the 
State.  The  cause  or  occasion  for  depriving  the  citizen  of  his 
supposed  rights  must  be  found  in  the  law  as  it  is,  or  at  least 
it  cannot  be  created  by  a  legislative  act  which  aims  at  their 
destruction.  Where  rights  of  property  are  admitted  to  exist, 
the  legislature  cannot  say  they  shall  exist  no  longer,  nor  will 
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it  make  any  difterence  althoagh  a  process  and  a  tribanal  are 
appointed  to  execute  the  sentence.  If  this  is  the  Maw  of  the 
land'  and  'due  process  of  law' within  the  meaning  of  the  Cod- 
stitutiou,  then  the  legislature  is  omnipotent.'^ 

*' Clear  as  this  matter  stands  upon  principle,"  says  Corn- 
stock,  J.,  ''it  is  equally  well  settled  by  authority." 

**  Chief- Justice  Gibson,  of  Pennsylvania,  speaking,  of  a 
similar  clause  in  the  constitution  of  that  State,  and  the  right 
of  property  protected  by  it,  said,  *  What  law  f  Uudoabtedly 
a  pre  existing  rule  of  conduct,  not  an  ex-poat-facio  rescript 
made  for  the  occasion.  The  design  of  the  convention  was  to 
exclude  arbitrary  power  from  every  branch  of  the  GovernBieDt, 
and  there  would  be  no  exclusion  of  it  if  such  rescripts  or  de- 
crees were  to  take  in  effect  the  form  of  a  statute.  The  right 
of  property  has  no  foundation  or  security  but  the  law ;  and 
when  the  legislature  shall  successfully  attempt  to  overturn  it^ 
the  liberty  of  the  citizen  will  be  no  more.'  Xo^tnan  vs.  Heini^ 
5  Watts  and  Serg.,  193.  And  Chief-Justice  Bronson,  of 
this  State,  in  the  case  of  Taylor  vs.  Porter^  4  Hill,  175,  said: 
<The  w*ord8  law  of  the  land,  as  here  used,  do  not  mean  a  stat- 
ute passed  for  the  purpose  of  working  the  wrong.  That  con- 
struction would  render  the  restriction  absolutely  nugatoiy, 
and  turn  this  part  of  the  constitution  into  mere  nonsense*^ 

So  to  the  same  effect  the  opinion  of  C.  J.  Euffin,  of  North 
Carolina.  In  the  case  of  Hoke  vs.  Henderson^  4  Dev.,  15.  Chau- 
cellor  Kent,  2  Com.,  13,  says:  ^^The  words  law  of  the landy  as 
usedorigiuatly  in  Magna  Chartam  reference  to  this  subject, are 
understood  to  mean  due  process  of  law  *,  that  is,  by  indietmeiit 
or  presentment  of  good  and  lawful  men ;  and  this,  said  Loid 
Coke,  is  the  true  sense  and  exposition  of  those  words."  The 
better  and  larger  definition  of  due  process  of  law,  says  Kent, 
^^is  that  it  means  law  in  its  regular  course  of  administratwft 
through  courts  of  justice.'^  See  Story  on  Const,  661 ;  10  Ver- 
ger, 59  ;  2  Coke's  Inst.,  45,  50. 

The  views  thus  expressed  by  Comstoek,  from  whom  I  have 
just  quoted  at  some  length,  were  concurred  in  by  such  emi- 
nent judges  as  Johnson,  Selden,  and  Davis. 

Since  the  foregoing  was  written,  my  attention  has  been 
called  to  the  case  of  Bartemyer  vs.  The  State  of  lowa^  decided 
by  the  Supreme  Court  of  the  United  States,  reported  in  the 
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April  namber  of  the  American  Law  Register,  1874,  vol.  13, 
No.  4.  '  On  a  careful  perusal  of  the  case,  I  do  not  see  that  its 
decision  conflicts  with  any  principle  I  have  attempted  to 
maintain  as  applicable  to  this  case. 

I  will  not  attempt  to  define  the  limits  or  extent  of  what  is 
termed  the  police  power  of  the  State.  This  power  is  very  ill- 
defined  by  courts,  and  is  perhaps  undefinable.  The  best  at- 
tempt at  it  I  have  seen  will  be  fonnd  in  the  opinion  of  Justice 
Field  in  the  case  last  before  referred  to,  in  which  he  says : 
"I  have  no  doubt  of  the  power  of  the  State  to  regulate  the 
sale  of  intoxicating  liquors,  when  such  regulation  does  not 
amount  to  the  destruction  of  property  in  them,  the  right 
of  property  in  an  article,  the  person  to  sell  and  dispose  of 
any  such  article,  as  well  as  to  use  and  enjoy  it.  Any  act 
which  declares  that  the  owner  shall  neither  sell  it  or  dispose 
of  it,  nor  use  or  enjoy  it,  confiscates  itj  depriving  him  of  his 
property  tcithoui  dus  process  of  law, ^ 

I  will  only  add,  that  where  the  right  to  regulate  the  use  of 
property  is  so  exercised  as  necessarily  to  efifect  a  confiscation 
of  the  property,  it  overthrows  all  constitutional  limitations  of 
legislative  power.  All  power,  when  conferred,  whether  exe- 
cutive, legislative,  or  judicial,  is  impatient  of  restraint  or 
limitation,  and  it  was  well  observed  on  the  argument  of  this 
case  that,  as  a  general  rule,  the  less  the  power  conferred  the 
more  was  assumed. 

Bat  it  is  argued,  in  the  second  place,  that  although  this 
ordinance  be  void  and  inoperative,  yet  Bates  has  mistaken 
his  remedy  )  and  for  that  cause  the  writ  of  certiorari  should 
be  dismissed.  It  is  claimed  that  whenever  an  appeal  is  given 
from  the  decision  of  a  subordinate  tribunal  to  a  superior,  the 
common^law  writ  of  certiorari  will  not  lie,  and  numerous 
cases  are  cited  which  are  supposed  to  establish  this  position. 
These  cases,  when  examined,  will  not,  I  think,  be  found  such 
authority  as  is  claimed  for  them.  1st,  the  office  of  the  com- 
mon-law writ  of  certiorari  has  always  been  the  ai)propriate 
remedy  to  review  the  proceedings  of  a  subordinate  tribunal 
which  has  proceeded,  or  is  proceeding,  to  judgment  without 
jurisdiction  of  the  subject-matter  or  of  the  person  or  the 
I>roperty  proceeded  against;  whereas  the  office  of  an  appeal 
is  to  give  to  a  party  believing  himself  aggrieved  a  retrial  of 
29  D  c 


450  Supreme  Court,  D.  0.  [April  T., 

Bates  Ts.  District  of  ColnmbU. 

his  cause  before  another  tribanal.    Suppose  the  police  court 
entertain  a  suit  for  a  divorce  and  is  proceeding  to  judgment, 
would  an  appeal  from  its  judgment  be  the  appropriate  rem- 
edy?   Upon  appeal,  there  would  be  no  retrial  of  the  case; 
neither  the  police  court  nor  the  appellate  court  (criminal) 
having  any  jurisdiction  whatever  of  the  subject-matter.    Still 
worse,  suppose  the  police  court  proceeds  to  judgment,  or  is 
in  progress  of  doing  so,  against  a  person  charged  with  some 
criminal  offense,  who  has  never  been  arrested,  or  in  any  way 
served  with  the  legal  process  notifying  him  of  the  proceeding 
against  him ;  in  other  words,  no  jurisdiction  of  his  person 
having  been  obtained,  the  court,  however,  proceeds  to  judg 
ment,  and  imposes  a  fine,  or  fine  and  imprisonment.     Is  his 
only  remedy  by  appeal!    By  bringing  an  appeal  in  such 
case,  which  is  simply  asking  a  retrial,  he  appears  in  conrt, 
subjects  himself  to  i^s  jurisdiction,  and  thus  obviates  the 
very  objection  against  the  proceedings  in  the  police  court  of 
which  he  complains.   The  appellate  court  then,  by  the  appeal. 
having  jurisdiction  of  his  person,  I  do  not  see  why  it  may 
not  proceed  to  try  the  cause  upon  its  merits.    The  writ  of 
certiorari  has  frequently  been  adjudged  the  appropriate  rem- 
edy when  an  inferior  court  having  jurisdiction  of  the  sabject 
matter  and  of  the  person  yet  proceeds  irregularly  orcontrarr 
to  the  prescribed  rules  of  law.    In  such  case,  if  no  appeal  be 
given,  the  only  appropriate  remedy  is  by  the  common-law 
writ  of  certiorari.    These  distinctions  I  have  pointed  om 
will,  I  think,  reconcile  all  the  adjudicated  cases  referred  to 
in  the  briefs  cited  to  show  that  when  an  appeal  is  given  from 
the  judgment  of  a  court  of  inferior  jurisdiction,  the  writ  of 
certiorari  will  not  lie.    Looking  through  the  ordinance  en- 
acted by  the  board  of  health  it  seems  to  me  to  be  a  wholly 
mistaken  view  of  the  powers  conferred  upon  it,  and  to  exem- 
plify the  wisdom  of  the  maxim  nesutor  ultra  crepidam^  which, 
liberally  interpreted,  may  mean  "  Doctor,  stick  to  your  lancet 
and  boliis.''    Few  men  learned  in  the  law,  and  still  fewer  legis- 
lative assemblies,  have  had  the  wisdom  to  enact  a  code  oi 
municipal  law  which  has  had  more  than  a  butterfly-life,  and 
it  is  by  no  means  extraordinary  that  this  code  of  manicipal 
law,  for  such  it  is  so  far  as  it  goes,  should  turn  out  a  failure. 
This  simple  and  wise  provision  authorizing,  as  I  hare 
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attempted  to  show,  tiie  board  to  declare  what  naisances  are 
iDjariouB  to  health,  and  directing  them  to  provide  for  the 
removal  thereof,  is  construed  to  mean  a  power  to  declare 
anything  a  naisance  which  in  their  judgment  is  injurious  to 
health ;  and  having  thus  been  made  a  nuisance,  may  be  dealt 
with  as  such,  under  the  power  given  for  the  removal  of  such 
nuisances  as  are  injurious  to  health,  with  one  or  two  solitary 
exceptions.  The  power  to  remove  is  attempted  to  be  exer- 
cised by  imposing  a  penalty  of  greater  or  less  amount.  This, 
it  seems  to  me,  is  no  provision  for  the  removal  of  a  nuisance, 
especially  of  one  injurious  to  health. 

We  were  informed  on  the  argument  of  this  case  that  the 
board  of  health,  before  enacting  this  ordinance  in  question, 
procured  the  opinion  of  counsel  learned  in  the  law  as  to  the 
true  meaning  of  the  section  of  the  statute  before  quoted,  and 
as  to  what  power  was  by  it  conferred  upon  the  board ;  and, 
further,  that  an  application  was  made  to  the  Department  of 
Justice  as  to  the  true  construction  of  the  act  of  Congress  in 
question,  and  that,  in  both  cases,  the  board  was  advise.d  that 
the  act  gave  the  power  to  do  what  the  board  has  done  in 
enacting  the  ordinance  in  question.    This  court,  I  trust,  will 
always  listen  with  distinguished  consideration  to  the  opin- 
ions of  men  learned  in  the  law,  even  when  well  paid  for  giv- 
ing their  client  such  an  opinion  as  desired.    The  opinion  from 
the  Department  of  Justice  is  a  little  remarkable  in  several 
respects.    In  the  first  place,  it  says  if  the  punctuation  of  the 
statute  were  altered  and  one  word  added  thereto,  the  statute 
would  confer  the  power  attempted  to  be  exercised  by  the 
board.    In  reference  to  this  matter,  I  have  only  to  say  I  do 
not  perceive  what  the  Department  of  Justice  has  to  do  with 
construing  an  act  of  Congress  applicable  to  this  District. 
Jadges  are  appointed  mainly  for  the  purpose  of  deciding 
what  the  law  is,  but  if  such  a  barnacle  as  the  Department 
of  Justice  can  be  attached  to  the  administration  of  the  law 
to  construe  statutes,  judges  would  seem  to  be  useless,  expen- 
sive, and  unnecessary. 

Secondly,  I  observe  it  is  not  the  business  of  judges  to  alter 
the  punctuation  of  statutes,  much  less  to  add  words  to  or 
subtract  words  from  it,  if,  upon  considering  it  as  written 
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and  paDctuated,  they  can  perceive  with  reasonable  cerUint; 
what  the  statute  means. 

Bnt  doubtless  we  are  favored  with  the  opinion  of  counsel 
and  also  that  of  the  Department  of  Justice  as  evidence  that 
the  board  of  health  was  actuated  by  an  honest  desire  to  lean 
the  extent  of  the  power  conferred  on  it,  and  to  discharge  its 
whole  duty.  That  needed  no  evidence.  This  whole  commu- 
nity, I  think,  recognize  the  great  services  this  board  hare 
rendered  it  for  the  few  past  years.  Beyond  doubt  hnndieds 
of  the  people  of  this  District  are  to-day  alive  by  reason  of  the 
faithful,  intelligent,  and  well-directed  efforts  of  this  board  of 
health ;  and  it  is  refreshing  in  these  days  to  see  men  of  learo 
ing  and  skill  devote  themselves  assiduously  to  the  important 
duties  imposed  upon  them,  for  a  salary  so  contemptibly  mea- 
ger. But  for  the  reasons  I  have  assigned,  I  think  the  motion 
to  set  aside  the  writ  of  certiorari  should  be  denied,  and  that 
a  judgment  in  favor  of  Bates,  dismissing  the  proceedings  in 
the  suit  commenced  before  Justice  Snell,  should  be  entered 

Mr.  Justice  Wylie  concurred  in  thejudgment,  but  expressed 
the  opinion  that  the  right  to  maintain  a  nuisance  coald  DOt 
be  acquired  by  long  use,  and  that  when  a  nuisance  was  really 
injurious  to  the  health  of  persons  occupying  neighboriog 
dwellings,  it  could  be  abated  by  legal  process,  although 
such  nuisance  had  been  in  the  same  i^lace  before  settlement 
and  population  extended  to  that  part  of  the  city ;  but  tba* 
where  property  was  involved  in  the  abatement  of  a  naisance 
the  proceeding  must  be  by  indictment  and  trial  by  jury. 

Mr.  Justice  MagArthur  dissented,  aud  the  chief-JQStice 
did  not  sit  in  the  case. 
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JOSEPH  B.  STEWAKT  vs.  JAMES  G.  BLAINE. 

At  Law.— No.  10610. 

The  House  of  Representatives  has  power  to  commit  for  contempt,  and 
when  a  party  is  found  gnilty  of  a  contempt  the  order  of  the  House 
directing  his  commitment  is  a  complete  protection  to  the  Speaker  who 
orders  him  into  custody  of  the  Sergeant-at-Arms. 

STATEMENT  OF  THE  CASE. 

This  is  an  action  of  trespass  for  assault  and  false  imprison- 
ment. The  declaration  contains  four  counts,  the  first  of 
which  alleges  that  the  defendant  on  the  29th  of  January, 
1873,  in  the  District  of  Columbia,  caused  the  plaintiff  to  be 
assaulted  and  seized,  and  forced  and  compelled  to  go  to  a 
room  in  the  Capitol  building,  and  to  be  there  imprisoned, 
&c. ;  and  the  same  allegations  are  in  substance  repeated  in 
each  of  the  remaining  counts. 

To  this  declaration  the  defendant  pleads  the  general  issue, 
and  also  pleads  in  justification  that  during  all  the  time  men- 
tioned in  the  declaration  a  session  of  Congress  was  holden 
in  said  District,  and  the  defendant  was  a  member  of  the 
House  of  Representatives  and  the  Speaker  thereof;  that  at 
the  said  session,  and  before  the  said  time,  a  committee  of  the 
Bouse  was  duly  appointed  under  a  resolution  thereby  adopt- 
ed, and  was  instructed  to  inquire  into  and  report  to  the 
House  upon  certain  matters  of  great  importance  to  the 
TJiiited  States,  and  was  also  given  authority  to  send  for  per- 
sons and  papers ;  that  the  plaintiff  was  afterward  called  and 
s>\*orn  as  a  witness  before  said  committee  to  testify  concern- 
ing the  matters  aforesaid,  and  upon  being  asked  by  the  com- 
mittee certain  questions  of  and  respecting  the  same  matters, 
did  wholly  decline  and  refuse  to  answer  them ;  and  that  the 
said  committee  then  submitted  to  the  House  a  report  setting 
forth,  among  other  things,  the  refusal  of  the  plaintiff  to 
answer  the  said  questions,  and  charging  him  with  a  contempt 
of  the  House. 

That  thereupon  it  was  ordered  by  the  House  that  the 
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Speaker  issue  his  warrant,  directed  to  the  Sergeant-at-Arms, 
commandiDg  the  latter  to  take  the  plaintiff  into  custody  and 
bring  him  to  the  bar  of  the  House  to  show  cause  why  be 
should  not  be  punished  for  a  contempt,  and  in  the  mean  time 
to  keep  him  in  custody  to  await  the  further  direction  of  the 
House. 

That  in  pursuance  of  said  order  the  defendant,  being  sach 
Speaker,  issued  his  warrant  directed  to  the  Sergeant-at-Anns, 
w^hereby,  after  reciting  the  said  order,  the  latter  was  com- 
manded to  execute  the  order  therein  recited,  and  the  said 
warrant  was  delivered  by  the  defendant  to  the  Sergeantat- 
Arms  to  be  executed  in  due  form  of  law ;  and  that  by  virtue  and 
in  execution  of  said  warrant,  the  Sergeant-at-Arms  afterward 
arrested  the  plaintiff  and  took  him  in  custody,  and,  as  soon 
as  he  conveniently  could  do  so,  brought  htm  before  the  bar 
of  the  House. 

That  thereupon  (the  plaintiff  first  being  heard  by  tbe 
House  concerning  the  premises)  it  was  in  and  by  the  House 
resolved  that  the  plaintiff  had  failed  to  show  sufficient  caase 
why  he  should  not  answer  the  said  questions,  and  that  he  be 
''  considered  in  contempt  of  the  House  for  failure  to  make 
answer  thereto  f  and  it  was  furthermore  in  and  by  the  Honse 
resolved  as  follows,  to  wit:  "That,  in  purging  himself  of  the 
contempt  for  which  the  plaintiff  was  then  in  custody,  he 
should  be  required  to  state  to  the  House  forthwith,  or  as  soon 
as  the  House  should  be  ready  to  hear  him,  whether  he  was 
then  willing  to  appear  before  the  said  committee  to  whom 
he  had  thitherto  declined  to  make  answers,  and  make  answer 
to  the  questions  for  the  refusal  to  answer  which  he  had  been 
ordered  into  custody ;  that  if  he  answer  that  he  is  ready  to 
appear  before  the  said  committee  and  make  answer,  then  he 
should  have  the  privilege  to  so  appear  and  answer  forthwith, 
or  so  soon  as  the  committee  could  be  convened,  and  that  in 
the  mean  time  he  remain  in  custody ;  that  in  the  event  that 
he  should  answer  that  he  is  not  ready  so  to  appear  before 
said  committee  and  make  answer  to  the  said  questions  so 
refused  to  be  answered,  then  that  he  be  recommitted  to  the 
said  custody  for  continuance  of  such  contempt,  and  that  such 
custody  should  continue  until  he  should  communicate  to  the 
House,  through  the  Speaker,  that  he  is  ready  to  appear 
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before  the  said  committee  and  make  sach  answers,  and  until 
farther  order  of  the  Hoase  in  the  premises ;"  whereupon  the 
defendant,  in  the  discharge  of  his  duty  as  Speaker  under  the 
last-mentioned  resolution  of  the  House,  and  while  the  plaint- 
iff was  still  before  the  bar  of  the  House,  asked  the  latter 
whether  he  was  then  willing  to  appear  before  the  said  com- 
mittee and  answer  the  questions  for  the  refusal  to  answer 
which  he  had  been  ordered  into  custody ;  and  that  the  plaint- 
iff declared  that  he  was  not  then  willing  or  ready  to  appear 
before  the  said  committee  and  answer  the  said  questions. 

That  in  pursuance  and  for  the  execution  of  the  said  last- 
mentioned  resolution  of  the  House,  and  in  discharge  of  his 
duty  thereunder  as  Speaker,  the  defendant  did  then  and 
there  recommit  the  plaintiff'  to  the  custody  of  the  Sergeant- 
at-Arms,  by  whom  he  was  thenceforth  kept  in  custody  until 
discharged  therefrom  by  order  of  the  House. 

The  third  plea  contains  the  same  allegations  substantfally 
as  the  second,  being  pleaded  in  bar  of  all  the  counts  of  the 
declaration. 

1.  The  plaintiff  joined  issue  on  defendant's  first  plea. 

2.  The  plaintiff  demurs  to  the  defendant's  second  and  third 
pleas,  and  says  the  same  are  bad  in  substance. 

3.  One  of  the  matters  of  law  intended  to  be  argued  on  each 
of  said  pleas  is,  that  neither  of  them  does  set  forth  specificallyj; 
nor  in  substance,  the  questions  which  said  pleas  allegejhat 
the  plaintiff  declined  to  answer,  and  for  which  the  plaintiff  is 
alleged  to  have  been  in  contempt  of  the  authority  of  the 
House  of  Representatives  of  the  Congress  of  the  United 
States. 

The  court  orders  the  demurrers  in  this  case  to  be  heard  at 
the  general  term  in  the  first  instance. 


Paschal  and  Moore^  for  the  plaintiff,  claimed  in  support  of 
the  demurrer  that  the  questions  asked  (which,  although  not 
set  forth  in  the  pleas,  appear  in  the  fourth  count  of  the  dec- 
laration) referred  to  privileged  communications  made  to  the 
plaintiff  by  his  client,  while  the  relation  of  lawyer  and  client 
existed,  and  that  he  was  not  in  contempt  for  refusing  to  an- 
swer the  same.    That  the  House  of  Ivepresentatives  hjid  no 
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authority  under  the  Gonstitutiou  to  prosecute  the  iuqairy 
upon  which  their  committee  was  engaged  when  the  said 
questions  were  asked.  1  Shar's  Blackstone,  163,  note  34; 
Texas,  668;  1  Abbott  Ot  Ct.,  43;  3  Macaulay's  His.,  309. 

0.  R.  Williams,  Attorney  General^  and  A,  J.  Bentley,  for 
defendant,  made  the  following  points  : 

1.  The  House  of  Bepresentatives  has  power  to  commit  for 
contempt. 

This  proposition,  though  at  one  time  a  subject  of  grave 
discussion,  will  hardly  be  controverted  now ;  the  question  as 
to  the  power  of  the  House  to  commit  for  a  contempt  having 
been  judicially  determined  by  the  Supreme  Court  of  the 
United  States,  in  a  case  involving  that  very  point,  which  was 
carried  up  from  the  old  circuit  court  of  the  Districtof  Columbia* 
Anderson  vs.  DunnjQ  Wheat,  204;  1  Kent,  Com.,  7th  e<l., 
p.  250,  note  A;  Story  on  Const.,  4th  ed.,  sections  846,  849; 
Ex  parte  Nugent,  1  Am.  Law  Jour.,  (N.  S.,)  p.  107 ;  BawleoD 
the  Const.,  pp.  47,  48  ;  Sergeant's  Const.  Law,  p.  354,  Act  of 
January  24, 1857,  sec.  1, 11  Stat.,  155 ;  WicJcelhousen  vs.  Willtt, 
10  Ab.  Pr.  Rep.,  164. 

2.  As  incident  to  the  power  referred  to  above,  the  House 
has  also  the  power,  on  a  charge  of  contempt,  to  cause  the  per- 
son charged  to  be  taken  into  custody,  and  to  be  brought  to 
the  bar  thereof  to  answer  the  charge ;  and  it  alone  is  tbe 
proper  judge  when  this  power  is  to  be  exercised.  Gosset  vs. 
Hoicard,  10  Q.  B.,  452. 

3.  The  House  has  the  exclusive  right  to  determine  whether 
a  party  brought  before  it  on  a  charge  of  contempt  is  guilty 
of  the  charge ;  and  its  decision  is  fi.nal,  and  cannot  be  ques- 
tioned elsewhere.  Anderson  \9.  Dunn,  supra  ^  Stockdalexs, 
Hansard,  9  Adolphus  &  Ellis,  169;  3  Privy  Council,  572;  7 
Wis.,  641;  24  ]S\  Y.,  74;  Brass  Crosby  case,  3  Wils.,  199; 
Beaumont  vs.  Barrett,  1  Moore's  P.  C.  Cases,  80;  Ux  parte 
Kearney,  7  Wheaton,  38 ;  Sheriff  of  Middlesex,  11  Adolphus 
&  Ellis,  273;  Burdett  vs.  Abbott,  14  East.,  1  and  S.  C,  5  Dow., 
185,  188. 

4.  The  House  having  by  resolution  adjudged  the  plaintiff 
guilty  of  a  contempt,  the  order  of  commitment  for  such  cou- 
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tempt,  made  by  the  Honse,  is  a  complete  protection  to  the 
defendant  for  his  acts  done  in  the  dae  execution  thereof. 
Burdett  vs.  Abbott,  supra. 

The  defendant,  as  is  admitted  by  the  pleadings,  in  dis- 
•charge  of  his  duty  as  Speaker  under  that  order,  and  while 
the  plaintiff  was  still  at  the  bar  of  the  house,  asked  the  latter 
whether  he  was  then  willing  to  appear  before  the  committee 
and  answer.  This  the  plaintiff  declared  he  was  not  willing 
to  do,  and  thereupon  the  defendant,  in  execution  of  said 
order,  and  in  discharge  of  his  duty  as  Speaker  thereunder, 
committed  the  plaintiff  to  the  custody  of  the  Sergeant-at- 
Arms,  by  whom  he  was  thenceforth  kept  and  detained  until 
discharged  from  custody  by  a  further  order  of  the  House. 

The  resolution  of  the  House  that  the  plaintiff  was  guilty  of 
a  contempt,  and  the  order  of  the  House  directing  his  commit* 
ment  therefor,  were  in  conformity  to  the  power  of  that  body ; 
and  it  does  not  appear  that,  in  executing  such  order,  the 
defendant  did  anything  more  than  it  was  his  duty  to  do. 
Would  it  not  be  monstrous,  then,  to  hold  him  liable  to  an 
action  for  merely  obeying  an  order  of  the  House,  made  in  the 
exercise  of  a  power  unquestionably  belonging  thereto! 


Cartteb,  C.  J.,  delivered  the  opinion  of  the  court : 

The  whole  subject  of  controversj'  in  this  case,  as  presented 
to  the  court,  is  resolved  in  the  question,  Had  the  House  of 
Representatives  of  the  United  States  jurisdiction  in  the  prem- 
ises f 

If  jurisdiction  over  the  subject  and  person  of  the  plaintiff 
resided  in  the  House,  the  ministerial  functions  discharged  by 
the  Speaker  and  Sergeant-at- Arms  in  the  premises  were  justi- 
fied in  the  jurisdiction.  Under  the  principles  of  law  regu- 
lating the  relations  of  ministerial  officers  to  those  around 
them,  and  affected  by  their  acts,  two  questions  are  funda- 
mentally important.  Has  the  authority  issuing  process 
jurisdiction  of  the  subject,  and  of  the  person  against  whom 
process  goes  ?  These  two  questions  answered  affirmatively, 
Dothing  remains  in  the  determination  of  the  question  as  to 
their  right  to  execute  the  process.  Their  liability,  thence- 
forward, is  regulated  by  the  responsibility  as  to  the  manner 
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Id  which  they  do  It,  a  subject  not  made  matter  of  complaint 
in  this  case. 

The  qaestion  of  power  to  panish  for  a  contempt  in  the  case 
now  before  the  court  was  settled  by  the  Sapreme  Court  of 
the  United  States  in  the  case  of  Anderson  ts.  Dunn^  6 
Wheaton,  204,  more  than  half  a  century  ago,  after  a  stoat 
contest,  and  upon  thorough  deliberation.  This  authority  has 
been  uniformly  acquiesced  in  for  over  fifty  years,  and  until 
reversed  must  be  regarded  as  conclusive  with  this  court.  If 
authority,  the  subject  of  this  controversy  is  stare  decisis. 

In  making  this  decision,  the  court  confines  itself  strictly  to 
the  adjudication  of  the  case  made.  We.  are  not  engaged  in 
the  investigation  of  the  rights  of  a  citizen  held  iti  dnraooe 
vile  under  an  application  by  writ  of  habeas  corpus. 

The  demurrer  to  the  pleas  is  overruled. 

The  case  of  Steicart  vs.  Ordway  involves  the  same  questions, 
and  comes  before  the  court  in  the  same  manner,  being  an 
action  against  the  Sergeant-at-Arms  for  the  same  alleged 
trespasses.  There  will  be  the  same  judgment  as  in  the  case 
just  decided. 
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SMITH  ET  AL.  vs.  WOODRUFF. 

Where  two  pateots  have  been  granted  for  articles  which  resemble  each 
other,  a  presumption  arises  from  the  action  of  the  Office  that  there 
is  such  a  difference  between  them  that  the  use  of  one  constitutes  no 
infringement  of  the  patent  for  the  other. 

If  one  paper-file  holds  the  paper  bet^r  than  another  which  is  patented^ 
and  has  driven  it  oat  of  market,  that  is  pr'una-facie  evidence  that  the 
mechanism  is  different,  and  is  a  new  invention,  and  that  the  use  of  it 
does  not  violate  the  patentee's  monopoly. 

A  patented  combination  may  be  used  without  infringing  the  patent,  if 

one  of  the  elements  of  the  combination  is  omitted,  although  another 

is  substituted  in  its  place  which  is  new,  or  performs  a  substantially 

'  different  function,  or  if  it  was  not  known  as  a  proper  substitute  when 

the  patent  issued. 

W.  jE7.  Edmonston  attorney  for  plaintiflf. 
R,  D.  Mussey  attorney  for  defendant. 

Mr.  Justice  Hu^iphreys  delivered  the  opinion  of  the  court  ; 

The  court  at  the  special  term  dismissed  the  bill,  from  which 
decree  complainants  appealed. 

The  Patent-Office  had  granted  a  patent  to  both  parties  for 
new  and  useful  improvements  in  "  paper-files,"  determining 
that  each  application  had  a  patentable  quality,  and  that  there 
was  no  interference. 

Complainants  afterward  filed  the  bill  in  this  case,  alleging 
an  infringement,  and  asking  an  injunction.  The  court  at  the 
special  term  came  to  the  conclusion  that  there  was  no  in- 
fringement, and  as  a  written  opinion  by  Justice  Humphreys 
was  then  filed,  we  content  ourselves  now  by  an  affirmance  of 
the  decree  at  special  term,  substantially  for  the  reasons 
stated  in  that  opinion.  It  was  expressed  in  the  following 
language : 

In  this  case  the  complainant  files  a  bill  against  the  defend- 
ant, alleging  therein  an  infringement  by  the  defendant  of  the 
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complaiDaDt's  rights  under  a  certain  patent,  and  asking  for 
an  injanction.>  It  alleges  that  letters-patent  were  Issaed  to 
the  complainant  for  a  certain  invention  for  filing  and  hold- 
ing papers;  and  that  the  defendant  has  infringed  nponthe 
rights  of  complainant  under  said  patent,  by  making  and  sell- 
ing a  like  machine.  All  which  allegations  are  denied  by  the 
defendant. 

The  evidence  shows  that  the  application  of  the  complaioaDt 
for  a  patent  was  filed  January  6, 1868 ;  and  that  the  defend- 
ant filed  an  application  for  letters-patent  for  his  machine 
January  7, 1868.  That  a  patent  was  issued  to  defendant  on 
the  31st  March,  1868,  and  subsequently,  on  the  14th  of  April, 
1868,  a  further  patent  was  issued  for  further  improvements; 
and  that  on  that  day  the  complainant's  patent  was  issaed, 
and  that  complainant's  patent  was  afterward  surrendered, 
and  a  re-issue  of  the  same  made  on  the  9th  day  of  April,  1872, 
for  alleged  infringement  of  which  this  suit  is  brought.  But 
it  is  not  claimed  that  these  dates  make  auv  difl^erence  now 
as  to  the  question  in  controversy. 

The  Patent-Office  decided  that  there  was  no  infringement, 
or  conflict,  between  the  two  claims,  and,  so  deciding,  issued 
a  patent  to  each  party.  It  is  here  claimed  by  the  complain- 
ant that  that  decision  is  erroneous ;  and  the  question  now  is 
whether  the  defendant's  patent  is  an  infringement  upon  the 
complainant's  rights  under  his  patent.  The  patent  itself  is 
made  by  law2>r/ma-/a<j/'e  evidence  that  everything  that  was 
necessary  to  have  been  done  in  the  Office  before  the  sanie 
could  issue  has  been  done;  and  that  principle  is  carried  even 
further  than  1  at  first  thought  ^primafacie  case  would  go. 
But  it  is  in  the  language  of  a  reported  case  that  I  prefer  to 
state  this  principle  rather  than  in  my  own  words. 

In  Potter  d;  Wheeler  vs.  Holland  (1  Fisher's  Patent  Cases' 
this  principle  is  clearly  stated.  I  have  looked  at  the  text, 
and  it  fully  authorizes  the  head-note,  which  is  short  and 
which  I  will  read : 

"  The  patent  is  prima  facie  evidence  that  the  several  grants 
of  right  contained  in  it  are  valid;  that  the  several  things, 
methods,  and  devices  contained  in  it  are  new ;  that  they 
were  useful ;  that  they  required  invention ;  and  that  they 
were  the  invention  of  the  patentee.    And  this  primafacit 
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evidence  must  have  full  effect  unless  it  is  rebutted  by  suffi- 
cient coantervailing  evidence." 

Now,  that  is  the  exteut  ta  which  the  prima-facie  evidence  of 
the  patent  goes — it  purports  to  be  issued  after  everything 
required  to  be  done  has  been  done.  Now,  here  are  ttco 
patenUj  and  the  question  more  particularly  involved  is 
whether  or  not  the  Patent-Office  decided  correctly  in  decid- 
ing that  there  was  no  conflict  between  the  two  machines. 
The  one  patent  is  of  as  much  force  as  the  other;  and  the 
main  question  at  present  is  whether  the  decision  of  the 
Patent-Office,  that  there  was  no  conflict  between  the  two,  is 
correct.  I  have  come  to  the  conclusion  that  the  Office 
decided  correctly. 

In  the  case  of  Oould  vs.  Rees  (15  Wallace,  187)  the  court 
says: 

"  Patentable  inventions  may  consist  entirely  in  a  new  com- 
bination of  old  ingredients  whereby  a  new  and  useful  result 
is  obtained ;  and  in  such  cases  the  description  of  the  inven- 
tion is  sufficient  if  the  ingredients  are  named,  the  mode  of 
operation  given,  and  the  new  and  useful  result  is  pointed  out, 
so  that  those  skilled  in  the  art  and  the  public  may  know  the 
nature  and  extent  of  the  claim,  and  what  the  parts  are 
which  co-operate  to  produce  the  described  new  and  useful 
result. 

<<  Damages  are  claimed  by  the  plaintiff  for  the  alleged  in- 
fringement of  certain  letters-patent,  and  he  instituted  for  that 
purpose  an  action  of  trespass  on  the  case  against  the  defendant 
to  recover  compensation  for  the  alleged  injury." 

Here  in  this  case  the  bill  is  filed  seeking  an  injunction 
against  the  defendant  for  the  alleged  infringement.  The 
court  there  further  says  that — 

'^  Where  the  defendant,  in  constructing  his  machine,  omits 
entirely  one  of  the  ingredients  of  the  plaintiff's  combination 
without  substituting  any  other,  he  does  not  infringe ;  and  if 
he  substitutes  another  in  the  place  of  the  one  omitted,  which 
is  new,  or  which  performs  a  substantially  different  function^ 
or  if  it  is  old  but  was  not  known  at  the  date  of  the  plaintiff's 
invention  as  a  proper  substitute  for  the  omitted  ingredient^ 
then  he  does  not  infringe." 

Now,  it  is  held  chat  the  principle  in  the  two  paper-files  here 
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is  tbe  same;  but  the prineiple  is  not  what  was  patented, but 
the  mode  of  operation  and  construction  of  the  machines.  The 
defendant's  machine  holds  the  papers  more  securely  than  the 
complainant's,  and  it  is  decided  in  Singer  vs.  Walinsky{i 
Fisher's  Patent  Cases,  p.  558)  that — 

'<  If  the  result  of  the  mechanism  used  by  the  defendants  \^ 
greatly  superior  to  that  described  and  claimed  by  the  pat- 
entee, this  fact  may  be  considered  by  a  jury  sl^  tending  to 
prove  that  the  mechanism  of  the  defendant  is  a  new  iaveu- 
tion  substantially  different  from  that  described  by  plainti£*' 

It  is  in  evidence  fully  in  this  case  that  the  defendant's 
machine  has  supplanted  entirely  that  of  the  complainants,  and 
the  court  is  greatly  relieved,  and  will  be  so  all  the  way  tip  to 
the  court  of  last  resort,  by  the  presumptions  in  favor  of  the 
finding  by  the  Office,  to  which  is  intrusted  the  determination 
of  the  question  of  patents  and  of  conflicting  claims  therefor. 
I  am  not  disposed  to  interfere  with  that  finding;  and  if  there 
is  no  infringement  there  could  be  no  interference. 

The  decree  will  be  that  this  cause  coming  on  to  be  heard, 
being  argued  by  counsel,  and  on  due  consideration,  it  is 
ordered,  adjudged,  and  decreed  that  the  complaiaaut\s  bill 
be  dismissed. 
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WILLIAM    H.    COTTON    AND    CHRISTOPHER    JAR- 
RBTT  vs.  CHARLES  H.  HOLDEN  ET  AL. 

In  Equity.— No.  3135. 

I.  By  the  seveath  section  of  an  act  with  regard  to  mechanics'  liens  npon 

baildings,  it  is  provided  ''  That  the  liens  created  in  pursuance  of  the 
provisions  of  this  act  shall  have  precedence  over  all  other  liens  or 
incnmbrances  which  have  attached  npon  the  premises  subsequent  to 
the  time  at  which  said  notice  was  given/'  Held,  that  the  mechanic's 
lien  begins  only  from  the  time  of  filing  his  notice,  and*  a  purchaser  at 
any  time  before  the  giving  of  such  notice  takes  title  unaffected 
thereby. 

II.  Tbe  fact  that  tbe  mechanic  is  openly  doing  his  work  is  not  notice  to 

any  one,  for  it  is  not  made  so  by  the  statute. 

state:vient  of  the  case. 

The  bill  is  filed  to  enforce  a  mechanic's  lien.  The  plaintiffs 
contracted  with  the  defendant  Holden  on  the  1st  of  October, 
1871,  to  put  up  the  walls  of  the  building,  and  to  furnish  the 
necessary  brick  and  labor  at  certain  prices  which  were  agreed 
upon.  The  plaintiffs  under  this  arrangement  performed 
their  contract  until  their  claim  amounted  to  81,226,  upon 
which  there  is  a  balance  due  of  $876.68.  A  notice  of  lien 
was  filed  March  28,  1872.  The  defendant  Holden,  who 
employed  the  plaintiffs,  was  not  the  owner  of  the  ground, 
but  he  had  an  understanding  with  George  W.  Linville  and 
John  Duncanson,  who  were  the  owners,  to  purchase  it,  which, 
however,  was  never  carried  out ;  and  on  the  27th  day  of  Feb- 
ruary, 1872,  th^y  conveyed  the  property  to  defendant  Pike, 
who  executed  a  trust  deed  thereon  to  secure  an  indebtedness 
to  the  Freedmau's  Savings  and  Trust  Company,  and  then 
conveyed  to  other  parties  not  served  with  process  in  this 
case. 

It  will  be  observed  that  the  notice  of  plaintiffs'  Len  was 
not  filed  until  a  month  after  the  conveyance  to  Pike,  and  the 
principal  point  in  the  case  is  whether  the  mechanics'  lien  is 
entitled  to  priority  over  a  purchaser  intermediate  the  com- 
mencement of  the  work  and  the  filins:  of  such  lien. 


'o 


H,  O.  Milans  for  plaintiff. 
8.  B.  Bon  I  contra. 
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Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

This  suit  was  brought  to  enforce  a  mechanic's  lien  claimed 
by  the  complainants,  under  the  act  of  February  2,  1859,  (U 
Stat,  at  L.,  p.  376.) 

The  controversy  turns  upon  the  question  whether,  accord- 
ing to  the  provisions  of  our  law,  the  contractor  who  files  his 
notice  of  intention  to  claim  a  lien  within  three  months  after 
the  completion  of  the  work,  obtains  thereby,  through  the 
principle  of  relation,  a  lien  from  the  time  when  he  com- 
menced the  building,  as  against  an  intermediate  purchaser. 

» 

The  determination  of  this  question  depends  entirely  upon  the 
language  of  our  own  statute,  which  is  unlike  that  of  any  of 
the  States. 

By  the  first  section  of  our  act  it  is  provided  that  the  con- 
tractor ^^  shall,  upon  filing  the  notice  prescribed  in  section  seo 
ond  of  this  act,  have  a  lien,"  &c.  The  lien  is  not  to  take 
effect  except  upon  filing  the  notice;  that  is,  as  we  understand 
it,  the  lien  is  to  commence  and  take  effect  only  from  and  after 
the  filing  of  such  notice. 

By  section  second  it  is  declared,  ^<  that  any  person  wishing 
to  avail  himself  of  this  act,  whether  his  claim  be  due  or  not. 
shall  file  in  the  office  of  the  clerk  of  the  circuit  coart  for  the 
District  of  Columbia,  at  any  time  after  the  commencement  of 
the  said  building,  and  within  three  months  after  the  comple- 
tion  of  such  building  or  repairs,  a  notice  of  his  intention  to 
hold  a  lien  upon  the  property  declared  by  this  act  liable  to 
such  lien,  for  the  amount  due  or  to  become  due  to  him,  spe- 
cifically setting  forth  the  amount  claimed.  Upon  his  failure 
to  do  so  the  lien  shall  be  lost." 

And  by  the  seventh  section  it  is  provided,  '^that  the  liens 
created  in  pursuance  of  the  provisions  of  this  act  shall  have 
precedence  over  all  other  liens  or  incumbrances  which  have 
attached  upon  the  premises  subsequent  to  the  time  at  which 
said  notice  was  given." 

It  seems  clear,  therefore,  that  under  our  law  the  contractor 
may  file  his  notice  of  intention  to  claim  a  lieu  at  any  time 
after  the  commencement,  and  within  three  months  after  the 
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completion,  of  the  work  under  his  control;  but  that  his  lien 
begins  only  from  the  time  of  filing  his  notice. 

The  fact  that  he  is  openly  doing  the  work  is  not  notice  to 
any  one;  for  it  is  not  made  so  by  the  statute. 

This  view  of  the  law  disposes  of  the  present  case ;  and  the 
decree  at  the  special  term,  dismissing  the  bill,  is  affirmed. 
30  D  c 
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DISTRICT  OP  COLCTMBIA  vs.  THOMAS  HERLIHT. 

Criminal  Docicet. — No.  9931. 

I.  An  information  iu  a  criminal  case  charged  the  defendant  with  keeping 

a  tippling-house  "  at  house  No.  1601  Q  street,"  in  the  city  of  Wash- 
ingtoD,  and,  on  the  trial  of  the  cause  hefore  a  jury,  it  was  proven  by 
the  witnesses  for  the  prosecution  that  defendant  committed  the  offense 
at  No.  1601  Twelfth  street.  The  attorney  for  the  District  then  asked 
permision  of  the  court  to  amend  the  information  by  striking  oat  the 
house,  number,  and  street  laid  in  such  information,  which  was  allowed, 
the  defendant  excepting.  Held,  that  such  amendment  conld  not  be 
made  at  the  trial  of  the  cause. 

II.  Where  a  criminal  information  is  required  by  statute  to  be  under  oatb^ 

it  cannot  be  amended  at  the  trial  of  the  cause  iu  any  manner  affectiog 
the  charge  against  the  defendant. 

III.  The  act  of  assembly  providing  that  technical  or  clerical  errors  maybe 
amended  at  the  trial,  extends  only  to  formal  or  ministerial  inialakee. 

Tbe  case  is  stated  in  the  opinion  of  the  court. 

William  Birney  and  Arthur  A,  Birney,  for  the  District,  made 
the  points  following : 

The  amendment  was  properly  allowed,  because — 
1.  The  substantial  offense  charged  was  that  the  defendant 
unlawfully  engaged  in  business  within  the  District  of  Co- 
lumbia, and  the  fact  that  this  was  done  at  a  particular  hoase 
on  a  particular  street  formed  no  part  of  the  offense,  and  con- 
sequently was  immaterial  and  unnecessary  to  be  stricUy 
proved. 

In  all  cases,  except  where  the  locality  of  the  act  complained 
of  makes  it  an  offense,  it  is  sufficient  to  allege  its  commisaon 
in  any  county  or  district  within  the  jurisdiction  of  the  ooart. 
Bishop  Stat.  Cr.,  sec.  902,  95,  237  ;  1  Wharton  Am.  Cr.  L, 
sec.  623,  2  ed.,  pp.  114-1 16 ;  2  Hawkins  P.  C,  title  Appeals, 
sec.  91-92 ;  and  2  ibid.,  title  Indictment,  sec.  83, 84 ;  Stephen 
on  Pleading,  pp.  365,  316,  268  ^  1  Starkie  Ev.,  pp.  372,  378, 
380  5  1  Greenleaf  Ev.,  sec.  63-65 ;  1  Chitty  Pleading,  395 ;  3 
B.  &  C,  122 ;  3  Burr,  1586. 
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A  mistake  in  tbe  particular  place  in  which  an  offense  is 
laid  will  not  be  material,  if  the  evidence  shows  its  commis- 
sion within  the  juridiction  of  the  court.  Roscoe  Cr.  Ev.,  1st 
Am.  ed.,  pp.  102,  93;  Pye's  case,  East's  P.  C,  785;  1  Chitty 
Or.  Law,  293,  200,  224. 

The  foregoing  anthorities  fully  support  the  position  taken 
that  the  amendment  was  unnecessary,  but  as  it  could  work 
no  injury  to  the  defendant,  it  was  not  error  of  which  he  can 
complain  that  it  was  allowed. 

If  the  court  should  hold  it  necessary  to  prove  the  house 
laid,  although  it  need  not  have  been  mentioned,  the  case  is 
still  within  the  purview  of  the  act  of  the  legislative  assembly 
of  the  District  of  Columbia,  approved  June  25, 1873,  which 
gives  the  right  of  amendment  at  the  time  of  trial.  Acts  Leg, 
Ass.,  sess.  1,  Ch.  23, 1873. 


M.  Howard  Norris  and  John  D.  JElUs^  for  defendant,  relied 
upon  the  points  following : 

The  court  erred  in  allowing  said  amendment,  for  the  follow- 
ing reasons: 

1.  The  allegation  was  matter  of  substance  and  a  material 
averment,  and  should  have  been  proved  as  alleged. 

When  the  offense  is  in  its  nature  local,  the  place  must  be 
proved  as  laid,  although  it  need  not  have  been  stated.  Ist 
Phil.  Ev.,  p.  890,  n.  249;  Boscoe  O.  Ev.,  112;  Comm.  Mass. 
vs.  Wellington^  7  Allen,  299 ;  Peop.  vs.  Stofer,  5th  Hill,  401, 
(New  York  :)  Gomm.  vs.  Bacon,  108  Mass.,  25 ;  Comm.  Mass. 
vs.  MoCaughey,  9  Gray,  296 ;  Comm.  Mass.  vs.  Beily,  9  Gray,  1. 

Informations  differ  in  nothing  from  indictments  in  form 
and  substance  except  that  they  are  filed  at  the  mere  discre- 
tion of  the  proper  law-officer.  Arch.  C.  P.  P.,  page  63-2,  n.  1, 
(6fch  ed.;)  Whar.  Amer.  0.  L.,  sec.  213.  They  must  contain 
all  the  substantial  requisites  of  an  indictment  at  common 
law.    State  oflnd.  vs.  Miles,  4  Ind.,  677 ;  8  Ind.,  182. 

3.  There  being  no  statutory  provisions  existing  in  the 
District  of  Columbia  in  regard  to  amending  criminal  infor- 
mations, they  are  governed  by  the  rules  of  common  law, 
which  allowed  it  to  be  done  only  before  trial.  Arch.  O.  P. 
P.,  p.  100;  1st  Chit.  Crim.  Law,  pp.  298,  842.    Where  amend- 
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ments  are  allowed  in  the  States,  statutes  exist  anthorimg 
them. 

4.  Informations  are  regalated  by  the  same  roles  as  indict- 
ments with  respect  to  amendments.  Ministerial  aets  can  be 
amended  by  the  court  at  any  time;  but  it  is  otherwise  in 
regard  to  matter  which  forms  a  part  of  the  accusation ;  this 
cannot  be  amended,  but  must  be  strictly  proved.  1st  Aick 
Grim.  P.  P.,  p.  78,  note  1 ;  same,  p.  100,  note  1. 

Mr.  Justice  MacAbthur  stated  the  case  and  deliverel 
the  opinion  of  the  court : 

The  case  comes  here  on  a  certificate  of  the  justice  holding 
the  criminal  court,  to  determine  whether  that  court  erred  in 
allowing  a  criminal  information  to  be  amended  at  the  trial 
of  the  cause. 

The  defendant  was  prosecuted  in  the  police  court  of  tbii 
District  upon  an  information  charging  that,  ^'  at  place  of 
business  kuownas  house  iNo.  1601  Q  street,  northwest,  in  the 
city  of  Washington,  District  and  county  aforesaid,  he  did 
unlawfully  engage  in  the  business  of  keeping  a  place  where 
distilled  and  fermented  liquors,  wines,  and  cordials  are  sold 
in  less  quantities  than  one  pint  at  a  time  to  the  same  pur- 
chaser, to  wit,  a  tippling-house."  The  informatioa  was  under 
oath,  and  the  defendant,  upon  being  convicted,  took  u 
appeal  to  the  criminal  court.  On  the  trial  of  the  appeal  it 
appeared  from  the  testimony  of  the  witnesses  for  the  pros- 
ecution that  the  defendant  committed  the  offense  at  hoiosc 
No.  1601  Twelfth  street,  instead  of  the  place  alleged  in  the 
information.  The  attorney  for  the  District  then  moved  tbe 
court  for  permission  to  amend  the  information  by  strikio: 
out  the  words  "  known  as  house  No.  1601  Q  street,  north^ 
west."  The  counsel  for  the  accused  objected  on  the  groQB«i 
that  the  information  could  not  be  amended  at  the  trial  i>: 
the  cause  and  after  the  prosecution  had  closed  their  tes: 
mony.  The  presiding  justice  allowed  the  amendment,  aa*! 
the  counsel  for  defendant  excepted ;  the  jury  retamed  a 
verdict  of  guiltj',  and  the  case  is  certified  to  determine  the 
legality  of  said  amendment. 
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The  third  section  of  the  statute  organizing  the  police  court 
provides — 

**  That  prosecutions  in  said  police  court  shall  be  by  infor- 
mation under  oath  ;  '  but  any  party  deeming  himself  aggrieved 
by  the  judgment  of  said  court  may  appeal  to  the  criminal 
court,  held  by  a  justice  of  the  supreme  court  of  th^  District 
of  Columbia,  and  in  such  case  the  appeal  shall  be  tried  on  the 
information  filed  in  the  court  below,  certified  to  said  criminal 
court,  by  a  jury  in  attendance  thereat,  as  though  the  case  had 
originated  therein.'" 

It  will  be  seen  that  the  statute  requires  that  the  accused 
party  shall  not  be  deprived  of  his  liberty  unless  the  charge  of 
guilt  is  preferred  against  him  by  the  sworn  statement  of  the 
complainant,  and  that  the  appeal  in  the  criminal  court  shall 
be  tried  upon  the  verified   accusation  certified  as  the  one 
in  the  court  below.    But  if  amendments  are  allowed  affecting 
the  charge  against  the  defendant  without  verification,  the 
statute  is  to  that  extent  disregarded,  and  he  may  be  con- 
victed of  a  charge  that  is  partly  upon  oath  and  partly  not. 
It  is  contended  that  the  amendment  was  authorized  by  the 
act  of  the  late  legislative  assembly  of  June  25, 1873,  which 
provides  that  technical  or  clerical  errors  may  be  amended  in 
the  police  court  on  motion  at  the  time  of  the  trial  or  on  appeal 
to  the  criminal  court.    It  is  apparent,  however,  that  this  act 
does  not  extend  to  anything  material  to  the  charge,  and  was 
simply  designed  to  prevent  a  failure  of  justice  from  mere 
formal  or  ministerial  mistakes. 

The  motion  by  the  prosecuting  officer  was  for  leave  to  strike 

oat  the  words  "  known  as  house  No.  1601 Q  street,  northwest,  ^ 

as  surplusage,  it  not  being  necessary  to  prove  the  house  laid. 

It  will  not  be  denied  that  an  information,  like  an  indictment, 

mnst  set  forth  the  facts  and  circumstances  constituting  the 

offense,  and  that  the  verification  extends  to  every  part  of  the 

charge.    The  allegation  in  question  describes  the  place  in  which 

the  offense  was  committed.    A  tippling-house,  like  a  disorderly 

lioase  or  a  house  of  ill-fame,  is  local  in  its  very  nature.    To 

aver  its  particular  locality  is,  therefore,  quite  pertinent  and 

consistent  in  a  pleading  of  this  kind.    It  is  an  elementary 

rale  of  criminal  law,  that  where  an  offense  is  described  with 

eircumstances  of  greater  particularity  than  is  requisite,  these 
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circumstances  must  be  proved.  Eoscoe  Cr.  Ev.,  102,  }Jo\f, 
although  the  general  mode  of  stating  the  offense  to  have 
been  committed  in  the  District  of  Columbia  would  quite 
likely  be  held  sufficient,  had  that  been  the  original  form  of 
the  allegation,  yet  inasmuch  as  the  place  is  made  material  by 
the  pleading,  it  must  be  proved  as  alleged.  It  cannot  be  re- 
jected as  surplusage,  or  treated  as  an  informal  error. 

It  is  true  that  criminal  informations  which  are  not  founded 
upon  oath  could  be  by  the  common  law  amended  at  any  time 
before  trial.  They  were  regarded  as  the  suggestions  of  the 
officer  making  them,  and  it  was  therefore  competent  for  him 
to  make  any  further  suggestion  on  the  record  upon  good  cause 
shown  to  the  court.  But  this  rule  is  of  no  importance  in  tbe 
case  of  an  information  required  in  particular  by  the  statute 
to  be  upon  oath.  Still,  as  this  pleading  is  not  the  finding  o( 
a  grand  jury,  we  are  disposed  to  hold  that  it  may  be  amended 
on  general  principles  by  the  police  court  at  any  time  befoiv 
the  trial  therein,  but  in  such  case  it  must  be  resworn  to,  the 
same  as  when  originally  presented,  so  that  the  accused  may 
enjoy  the  right  of  preparing  his  defense  to  the  new  statement 
of  the  charge. 

In  this  case,  however,  we  are  all  of  opinion  that  the  ameud- 
ment  was  erroneous,  and  the  variance  fatal  to  the  proseca 
tioa.    The  defendant  is  entitled  to  his  discharge. 
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MARY  C.  CAMPBELL  vs.  THE  AMERICAIs^  POPULAR 

LIFE-INSURANCE  COMPANY. 

At  Law.— No.  5707. 

A  person  obtaining  a  policy  of  life-insarance  may  agree  that  the  surgeon- 
in-ohief  of  the  company  shall  decide  whether  one  of  the  conditions 
upon  which  the  policy  issued  has  been  complied  with,  and  his  decision 
will  be  binding. 

Where  one  of  the  conditions  in  the  policy  is  that  the  insurance-money  is 
to  be  paid,  if,  in  the  opinion  of  the  surgeon-iu-chief  of  the  company, 
the  party  insured  did  not  die  of  intemperance,  nor  by  any  disease  pro- 
duced or  aggravated  by  intemperance,  it  was  held  that  this  was  a 
Talid  condition-precedent,  and  that  its  performance  must  be  averred 
or  its  non-performance  accounted  for. 

If,  however,  the  snrgeon  is  also  a  stockholder  whose  dividends  are  af- 
fected by  the  payment  of  claims,  and  the  fact  of  such  interest  was 
concealed  by  the  company  from  the  party  insuring  at  the  time  the 
policy  was  made  and  accepted,  it  is  a  sufficient  excuse  for  the  non- 
performance of  such  condition. 

The  case  is  stated  in  the  opinion  of  the  court. 


E.  L,  Stanton  and  A.  S.  ^YoriMngton  for  plaintiffs. 

tfeorge  BlisSj  of  Neic  Yorl,  and  William  A.  Cool',  for  defend- 
<ants. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 

This  is  an  action  upon  a  policy  of  life-insurance,  and  one  of 
the  conditions  upon  which  the  insurance  was  to  be  paid  reads 
as  follows : 

'*  That  in  the  opinion  of  the  surgeon-in-chief  of  this  com- 
pany, the  party  insured  did  not  die  of  intemperance,  with 
which  disease  the  party  is  now,  or  is  supposed  to  be,  affected, 
nor  by  any  disease  produced  or  aggravated  by  said  disease.'' 

At  a  former  terra,  this  court  determined  that  this  was  a 
valid  condition,  and  that  its  performance  must  be  averred  in 
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the  declaration,  or  its  non-performance  accounted  for.  (2 
Bigelow  Ins.  R.,  16.) 

The  first  count  of  the  present  declaration  sets  up  the  fol- 
lowing averments  by  way  of  excusing  the  non-performance  of 
the  condition : 

'^And  the  plaintiff  farther  says  that,  at  the  time  said  policy 
was  issued,  as  aforesaid,  and  at  the  time  of  the  death  of  the 
said  Kathaniel  H.  Campbell,  as  aforesaid,  one  A.  N.  Oann 
was,  and  till  this  suit  commenced  continued  to  be,  the  snr- 
geon-in-chief  of  the  defendant;  that  at  said  times  and  daring 
said  period  said  A.  K.  Gunu  was  interested  in  the  determi- 
nation of  the  question  whether  said  Nathaniel  H.  Campbell 
died  of  intemperance,  or  of  disease  produced  or  aggravated 
thereby,  among  other  things  in  this :  that  he,  said  Gunn,  was 
the  owner  of  certain  shares  of  stock  in  said  company,  the  de- 
fendant herein,  of  great  value,  to  wit,  the  sum  of  four  thoa- 
sand  dollars,  upon  which  dividends  of  large  sums  of  monej^ 
the  exact  amounts  of  which  are  to  the  plaintiff  unknowD^ 
were  from  time  to  time,  before  and  after  the  times  aforesaid, 
declared  and  paid  by  said  defendant  to  said  A.  N.  Gunn,  and 
the  value  of  said  shares  of  stock  and  the  extent  of  said  diri- 
dends  were  at  the  time  aforesaid,  and  before  and  afterwards, 
affected  by  the  payment  of  claims  against  the  defendant  and 
the  refusal  to  pay  them.  The  plaintiff  further  says  that  tbe 
foregoing  facts  relative  to  the  interest  of  said  Gunn  in  said 
company  were  concealed  from  her  by  the  defendant  at  the  time 
said  policy  was  made  and  accepted  by  her,  and  for  a  long 
time  thereafter,  to  wit,  till  after  the  death  of  said  Nathaniel 
n.  Campbell,  and  that  she  was  utterly  ignorant  of  the  same 
till  after  this  suit  was  commenced." 

There  are  several  special  pleas,  among  them  the  3d,  4th, 
and  5th,  which  are  the  only  ones  now  to  be  considered,  and 
which  set  up  the  condition  relative  to  the  finding  of  the 
surgeon-in-chief,  and  the  non-performance  of  that  condition 
by  the  plaintiff  as  a  defense ;  but  they  do  not  take  any  issue 
as  to  the  averments  in  the  declaration,  that  he  was  interested 
in  the  matter  to  be  decided  by  him,  and  that  his  interest 
was  concealed  from  the  plaintiff  by  the  defendant  when  the 
policy  issued,  and  that  she  was  ignorant  of  the  same  until 
after  the  commencement  of  this  suit.    And,  in  this  respect^ 
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a  majority  of  the  court  are  of  opinion  that  the  pleas  are  bad 
in  substance.  It  is  scarcely  necessary  to  suggest  that  par- 
ties may  agree  to  such  terms  and  conditions  as  they  mutually 
consent  to  in  their  contracts,  and  they  may  constitute  any 
one  an  arbitrator  to  determine  matters  of  controversy  both 
in  law  and  fact.  It  is  always  advisable  that  the  person  so 
selected  should  be  free  from  interest,  but  in  this  respect  the 
party  may  use  his  own  discretion,  and  when  he  is  fully  aware 
of  the  objection  and  yet  constitutes  a  person  so  interested 
an  arbitrator,  he  is  bound  by  his  decision.  I  know  of  no 
authority  to  controvert  this  position ;  while  the  authorities 
which  sustain  it  are  quite  numerous.  The  plaintiff  in  this 
case,  for  instance,  agrees  to  refer  the  question  whether  the 
party  insured  did  not  die  of  intemperance,  to  the  opinion  of 
the  siirgeon-in-chief  of  the  company.  She  thereby  waived 
any  objection  to  that  officer  on  the  ground  of  any  supposed 
partiality  or  bias  growing  out  of  the  circumstance  that  he 
was  in  the  employment  of  the  other  contracting  party.  She 
wus  aware  of  his  relation  to  the  company  by  the  policy  itself, 
and,  notwithstanding,  consented  that  this  matter  might  be 
referred  to  him.  The  case  is  different  with  respect  to  an 
arbitrator  having  a  direct  interest,  and  where  the  party 
selecting  him  has  no  knowledge  of  that  circumstance,  and 
from  whom  the  fact  of  such  interest  is  concealed,  as  is  the 
case  here  conceded  by  the  present  state  of  the  pleadings. 
We  think,  therefore,  that  the  averments  of  the  declaration 
fully  excuses  the  non-performance  of  that  condition ;  and 
that  the  plaintiff  may  properly  object  to  the  decision  of  the 
surgeon-in-chief. 

We  are  of  opinion  that  the  alleged  misconduct  of  the 
surgeon  in  deciding  the  matter  submitted  to  him  is  suffi- 
ciently put  in  issue  by  the  fifth  plea.  For  the  reason  already 
assigned,  however,  the  demurrer  is  sustained,  and  the  parties 
have  leave  to  amend  pleading  according  to  their  stipulation. 

Wtlie  and  Oltn,  J  J.,  dissenting. 
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ALFRED  HOSS  YS.  THOIAS  WILSON  ET  AL. 

In  Equity.— No.  1701. 

I.  The  plaintiff  entered  into  a  contract  by  which  he  agreed  to  employ  the 

defendants  in  the  prosecution  of  a  number  of  claims  against  the  United 
States  which  he  held  as  agent  for  other  persons,  and  he  was  to  hare 
one-third  and  the  defendants  two-thirds  of  the  fees.  It  was  then  stipu- 
lated, *^  that  in  the  cases  of  T.  J.  Coyan,  Nicholas  Cnlliton,  and 
P.  Moran,  the  fees  shall  be  equally  divided  between  the  parties 
hereto."  Held,  that,  as  to  the  cases  here  specifically  mentionsd,  the 
agreement  was  independent  and  not  aSected  by  the  stipalatioa  in 
relation  to  other  cases. 

II.  It  is  no  defense  to  a  bill  charging  defendants  with  having  collected 

the  claims  specified  in  the  agreement  and  praying  for  a  disco verj 
and  an  account,  to  set  up  that  plaintiff  had  made  false  representa- 
tions at  the  time  of  entering  into  the  contract  as  to  the  amount  and 
character  of  the  other  claims  which  he  would  probably  procure,  and 
that  he  had  failed  to  obtain  other  cases  for  the  defendants  to  prose- 
cute. 

III.  When  a  case  involves  both  discovery  and  account,  it  is  within  the 
jurisdiction  of  a  court  of  equity. 

STATEMENT  OF  THE  CASE. 

The  bill  sets  out  au  agreement  in  writing  in  which  the  plaint- 
ifi  is  party  of  the  first  part,  and  the  defendants  parties  of  the 
second  part,  dated  August  15, 1866,  the  material  clauses  of 
which  are  expressed  as  follows : 

"  That  whereas  the  party  of  the  first  part  is  agent  for  a 
large  number  of  persons  having  claims  against  the  United 
States,  with  power  to  emx^loy  attorneys  for  the  prosecution 
of  said  claims ;  now  the  said  party  of  the  first  part  agrees 
to  employ  the  said  parties  of  the  second  part  to  prosecut« 
and  collect  all  the  claims  he  now  has  or  may  hereafter  have 
as  agent  for  the  claimants,  and  the  said  parties  of  the 
second  part  agree  to  use  their  best  energy  and  skill  in  the 
prosecution  of  said  claims. 

"  And  in  consideration  of  the  premises,  the  parties  hereto 
agree  that  the  party  of  the  first  part  shall  have  one-third 
and  the  parties  of  the  second  i)art  two-thirds  of  all  fees  that 
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may  be  received  for  the  prosecution  of  said  claims,  after 
dedacting  all  expenses. 

"  It  is,  however,  agreed  that  in  the  cases  of  T.  J,  Coyan, 
Nicholas  Onlliton,  and  P.  Moran,  now  in  the  hands  of  the 
parties  of  the  second  part,  the  fees  received  shall  be  eqaally 
divided  between  the  parties  hereto,  after  deducting  the 
expenses. 

"The  party  of  the  first  part  agrees  to  furnish,  without 
delay,  to  the  parties  of  the  second  part  a  list  of  all  the  cases 
he  now  has  in  his  possession  for  prosecution. 

"It  is  understood  that  the  claim  of  John  Williams,  of 
Knoxville,  Tenn.,  now  in  the  hands  of  the  party  of  the  first 
part',  is  one  of  the  cases  included  in  the  terms  of  this  agree- 
ment. 

"  The  party  of  the  first  part,  by  this  agreement,  only  binds 
himself  to  use  all  exertions  to  secure  to  the  parties  of  the 
second  part  the  necessary  legal  authority  from  the  claimants 
to  prosecute  the  claims  herein  mentioned,  and  not  to  employ 
other  agents  or  attorneys  for  the  purposes  for  which  this 
agreement  is  made." 

The  bill  avers  that  the  claims  of  Coyan  and  Moran,  specially 
mentioned  in  the  agreement,  have  been  collected,  and  prays 
an  account  of  the  receipts  and  expenses,  and  that  defendants 
be  required  to  pay  the  amount  due  the  plaintiff  by  the  terms 
of  said  contract. 

The  answer  of  Thomas  AYilson,  who  only  was  served,  or 
has  appeared,  admits  the  residence,  agreement,  &c.,  and 
avers — 

"That  the  i)laintiff  failed  entirely  to  deliver  any  such 
claims  to  the  defendants,  or  to  employ  them,  or  to  cause  them 
to  be  employed  by  anj^  such  persons  as  he  represented  him- 
self to  be  agent  for,  and  this  defendant  avers  that  since  the 
signing  of  said  agreement  no  claim  against  the  United  States 
has  come  into  the  hands  of  the  defendants,  or  either  of  them, 
through  the  plaintiff,  or  any  exertion  of  his }  and  the  defend- 
ant denies  the  right  of  the  plaintiff  to  bring  this  action  in  a 
court  of  equity,  and  says  he  has  a  certain,  speedy,  and  ade- 
quate remedy  at  law." 

The  answer  also  admits  that  all  the  fees  in  the  two  cases 
already  mentioned  have  been  collected  by  the  defendants. 
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and  that  $500  expenses  had  been  incurred  and  paid,  bat 
sets  up,  by  way  of  defense,  "that  the  said  agreement  was 
made  and  entered  into  by  the  defendant  upon  the  representa- 
tions made  by  the  plaintift*  at  and  before  the  time  of 
signing,  that  he  was  the  agent  for  a  large  number  of 
persons ;  that  the  amount  of  said  claims  was  about  $200,000, 
and  that  such  representations,  when  made,  were  false  and 
fraudulent,  and  made  with  intent  to  deceive  and  mislead 
defendants.'' 

The  answer  further  sets  up  "that  the  principal  considera- 
tion of  the  agreement  was  that  the  plaintiff  should  use  his 
best  exertions,  so  that  the  defendants  should  be  employed  as 
attorneys  for  such  persons  as  the  plaintiff  was  agent  for,'* 
and  avers  that  the  plaintiff  failed  entirely  to  employ  the 
defendants,  or  cause  them  to  be  Employed. 

Such  was  the  case  upon  the  bill  and  answer.  A  deposition 
on  behalf  of  the  complainant  constituted  the  only  proof  npon 
the  hearing,  which  is  not  necessary  to  be  stated,  as  the  case 
was  decided  upon  the  pleadings  above. 


Jolin  D.  McPherson  for  complainant : 

The  bill  sets  out  a  contract  between  the  appellant  and 
appellee,  by  which  the  appellant  bound  himself  to  pay  to  the 
appellee  one-half  of  the  fees  which  he  should  realize  from 
certain  claimsof  persons  therein  named  which  the  appelleehad 
placed  in  his  hands  for  collection,  less  the  expenses  incurred  ^ 
and  the  bill  avers  that  two  of  said  claims  had  been  collected, 
and  prays  an  account  of  the  receipts  and  expenses.  This  is 
the  sole  ground  on  which  the  suit  proceeds,  but  of  this  not  a 
word  appears  on  the  defendants'  abstract.  The  defendants' 
answer  admits  the  contract  as  stated,  admits  the  receipt  of 
the  fees,  and  states  the  amount  of  expenses ;  but  of  all  this 
not  one  word  appears  in  the  abstract. 

But  the  bill,  in  stating  the  agreement,  states  a  fact  which 
concerns  future  operations  contemplated  by  the  parties  as 
well  as  that  part  which  promises  the  plaintiff  pay  for  what 
he  had  done,  and  this  part  of  the  bill  is  all  that  the  plaintift 
refers  to  in  his  "abstract."    To  the  averments  in  regard  to 
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this  part  of  the  contract,  and  his  denial  of  performance  on 
the  part  of  the  plaintiff,  he  confines  his  abstract  exclusively. 

Now,  this  part  of  the  bill  contained  nothing  necessary  to 
the  plain  tiff  *s  case ;  his  equity  was  not  founded  on  it;  and  it 
was  stated  only  as  a  part  of  the  writing  on  which  the  claim 
was  prosecuted. 

The  agreement  contains  two  distinct  parts:  First,  as  to 
chiims  already  placed  by  plaintiff  in  defendants'  hands ;  and, 
second,  as  to  claims  the  plaintiff  was  thereafter  to  furnish. 
As  to  the  first  class,  he  had  done  all  he  was  to  do ;  it  remained 
only  for  tbe  defendants  to  do  their  part  As  to  the  second 
class,  the  plaintiff  was  yet  to  take  the  first  steps,  i,  6.,  to 
Becure  them. 

These  two  stipulations  were  entirely  independent.  They 
related  to  different  claims,  each  having  no  possible  connection 
with  the  other.  Every  claim  brought  its  own  profits  and  its 
own  expenses.  It  was  just  as  if  tbe  plaintiff  had  delivered 
one  hundred  barrels  of  flour  at  a  fixed  price,  and  promised  to- 
deliver  one  thousand  bushels  of  wheat  at  a  different  price. 
And  the  defense  is,  that,  as  he  did  not  deliver  the  wheat,  he 
cannot  recover  for  the  flour. 

Such  an  agreement  makes  a  separable  contract,  not  an  en- 
tire one.  "  If  the  part  to  be  performed  by  one  party  consists 
of  several  distinct  and  separate  items,  and  the  price  to  be 
paid  is  apportioned  to  each  item  to  be  performed,  or  is  left  to 
be  implied  by  law,  such  a  contract  will  generally  be  held  to 
be  separable.''  Parsons  on  Contracts,  pt.  2,  ch.  1,  sec.  4, 
and  cases  cited. 

This  being  so,  and  the  defendants  admitting  the  whole  case 
of  the  plaintiff  as  to  the  fees  in  the  Coyan  and  Moran  claims, 
the  plaintiff'  is  entitled  to  recover  for  those  cases. 

Thomas  TVifcon,  in  person,  and  Enoch  Totten  of  counsel  for 
defendants  : 

Where  a  bill  is  filed  basing  the  right  of  action  upon  a  con- 
tract made  between  the  parties,  and  it  avers  performance  on 
the  part  of  the  plaintiff,  and  the  answer  joins  issue  on  this, 
and  says  he  "  failed  entirely  "  to  perform  that  which  he  was 
bound  by  his  contract  to  perform,  in  such  a  case  the  burden 
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of  proof  is  apoD  tbe  plaintiff,  and  he  mast  prove  his  case  or 
fail. 

This  is  Bach  au  elementary  proposition  of  pleading  and 
practice,  that  I  can  hardly  be  required  to  cite  anthorities  in 
support  of  it,  but  they  can  be  found,  if  necessary. 

The  decree  appealed  from,  is  in  conflict  with  the  proposition 
above  laid  down.  The  proposition  seems  to  me  to  be  so  plain, 
that  I  can  only  account  for  the  decree  as  having  been  passed 
by  a  misapprehension.  It  is  true  the  answer  charges  that 
the  representations  made  by  the  plaintiff  were  fraudulent, 
and  that  his  promises,  as  set  forth  in  the  agreement,  were 
false  promises,  and  that  he  could  not,  and  never  intended  to, 
perform  them  when-  he  made  them.  But  this  makes  no  dif- 
ference. The  answer  charges  positively  he  did  not  keep  or 
perform  these  promises.  I  have  yet  to  know  that  the  defense 
of  non-performance  of  the  promises  made  in  a  contract  will  be 
obviated  or  set  aside  because  it  is  added  that  the  man  lied 
when  he  made  the  x>i'omises,  and  never  intended  to  keep 
them. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

This  case  presents  but  little  calling  for  particular  notice  at 
the  hands  of  the  court. 

Defendants  were  attorneys  practicing  before  the  Conrt  of 
Claims,  and  entered  into  a  contract  with  the  plaintiff,  by 
which  they  agreed  to  divide  with  him  the  net  proceeds  of  the 
cases  which  he  should  procure  for  them,  after  deducting  all 
expenses  attending  their  prosecution.  It  was  stipulated,  on 
his  part,  that  he  would  exert  himself  to  obtain  claims  which 
the  defendants  should  prosecute. 

There  were  four  cases,  however,  specially  named  in  the 
contract,  which  the  plaintiff  had  already  procured.  One  of 
these  was  prosecuted  by  the  defendants  to  a  successful  result, 
and  all  the  fees  were  collected  by  the  defendants.  About 
$500  were  expended  in  procuring  evidence,  and  otherwise  in 
preparing  the  case  for  trial.  Defendants  then  paid  the 
plaintiff  $500 ;  but  refused  to  pay  him  any  more,  on  tbe 
ground,  as  they  allege,  that  he  had  made  false  representations 
to  them  as  to  the  amount  and  character  of  the  other  claims 
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which  he  had  uudertaken  to  secure  for  the  common  benefit  y 
and  this  is  the  sole  ground  of  defense  on  the  merits. 

We  think  that,  as  to  the  four  cases  already  procured  by 
the  plaintiff  and  specially  mentioned  in  the  contract,  the  de- 
fense ought  not  to  be  sustained.  As  to  them,  the  agreement 
was,  in  itself,  independent,  and  not  to  be  affected  by  the  stip- 
ulations in  relation  to  other  cases  or  other  business  which 
was  thereafter  to  be  sought  for  or  secured  by  the  plaintiff. 
Admitting  that  the  plaintiff  had  made  misrepresentations  as- 
to  the  amount  of  business  he  promised  to  procure  in  the 
future,  the  falsehoods  were  innocent  of  any  damage  to  the 
defendants,  for  they  parted  with  no  money  and  expended  no 
labor  upon  their  faith  in  them. 

The  payment  of  the  $500  on  account  of  the  claim  in  ques- 
tion, though  absurdly  enough  called  in  the  answer  a  '*  hanne 
hoxiche^^ .  was  a  clear  acknowledgment  of  the  validity  of 
plaintiff's  claim  to  a  share  of  the  fee  in  this  case  by  itself.. 

The  only  point  of  the  least  difficulty  in  this  case  is  that  of 

jurisdiction ;  but  that  was  determined  at  a  previous  term  of 

the  court  in  favor  of  the  plaintiff,  on  the  ground  that  the  case^ 

nvolved  both  discovery  and  account,  and  is  not  now  opea 

to  question,  and  we  think  was  properly  so  decided. 

The  decree  at  special  term  is  affirmed. 
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MITCHELL,  SURVIVOR,  ETC.,  vs.  GEO.  SEITZ  ET  AL. 

Equity.— INTo.  2973. 

I.  Where  a  married  woman  acquired  title  to  real  estate  which  was  paid 

for  by  money  belonging  to  her  husband,  she  cannot  hold  said  prop- 
erty as  against  his  creditors. 

II.  Where  a  purchase  of  real  estate  is  made  in  the  name  of  a  marrisd 
woman,  and  there  is  no  proof  that  she  has  separate  means  or  fands, 
and  the  husband  is  carrying  on  a  saccessfal  business  and  not  paying 
his  debts,  the  presumption  is  that  the  purchase  was  made  by  fands 
which  he  had  furnished. 

III.  The  earnings  of  a  married  woman  are  still  the  property  of  the  husband, 
notwithstanding  the  act  of  Congress  permitting  married  women  to 
obtain  and  hold  property  in  this  District. 

STATEMENT  OF  THE  CASE. 

This  is  a  judgment-creditor's  bill,  filed  November  6, 1872,  by 
Mitchell,  surviviDg  partner  of  Harper  and  Mitchell,  agaioBt 
George  Seitz  and  Mary  E.  Seitz,  his  wife,  principal  defendant, 
and  certain  other  defendants  whose  rights  are  not  affected  by 
the  decree  passed  in  the  cause.  The  bill  alleges  jadgments  ob- 
tained by  plaintiff  against  George  Seitz  in  1868,  and  in  follfom 
from  that  time  to  date  of  filing  of  bill,  and  that  execution  has 
been  issued  and  returned  nulla  bona.  It  further  alleges  sun- 
dry purchases  of  real  estate,  made  nominally  by  Mary  E 
Seitz,  and  in  her  name,  in  1870  and  in  October,  1872 ;  and 
charges  specifically  that  said  real  estate  was  purchased  really 
by  George  Seltz,  and  was  paid  for  with  money  earned  by 
him  alone,  and  not  by  his  wife ;  further,  that  the  said  real 
estate  was  conveyed  to  Mary  B.  Seitz  with  the  fraudulent 
purpose  of  thereby  hindering  and  delaying  the  plaintiff  and 
other  judgment-creditors  of  George  Seitz. 

The  answer  of  defendants,  George  and  Mary  E.  Seltz,  de- 
nies all  fraud,  and  alleges  that  both  pieces  of  property  em- 
braced in  said  bill  were  purchased  out  of  Mary  E.  Seitz's 
"  own  means  and  money — money  earned  and  procured  whoDj 
by  herself,  and  not  from  the  said  George,  nor  by  or  tbrongfa 
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bim  or  his  exertions."  How  it  was  earned,  or  from  whom  it 
was  procured,  is  not  stated.  A  general  replication  was  filed 
to  the  answers,  and  testimony  was  taken  by  defendants,  Seitz 
and  wife,  to  show  that  Mrs.  Seitz  acquired  the  means  of  par- 
chasing  property  by  engaging  in  the  bnsiness  of  keeping 
boarders,  who  averaged  about  four  in  number,  and  the  profits 
were  proved  to  be  but  small.  No  other  means  of  acquisition 
in  Mrs.  Seitz  were  made  to  appear  in  the  testimony.  The 
interest  of  the  other  defendants  arose  out  of  certain  trust- 
deeds  which  need  not  be  stated,  as  they  were  held  to  have 
been  executed  in  good  faith,  and  were  therefore  superior  in 
equity  to  the  judgments  of  complainant. 

On  the  hearing  below,  a  decree  was  directed  to  be  entered 
in  favor  of  the  plaintiff,  not  affecting,  however,  the  rights  of 
the  other  defendants  as  already  mentioned.  From  thisdecree 
George  and  Mary  E.  Seitz  appealed  to  the  general  term. 

Samuel  L.  Phillips  and  jB.  Ross  Perry  for  complainants. 

1.  The  cardinal  rule  of  equity  pleading,  '*  that  a  defendant 
who  submits  to  answer  must  answer  fully,"  has  never  been 
modified  to  any  greater  extent  than  this,  viz,  that  he  need 
not  answer  to  any  matter  from  a  discovery  of  which  he  might 
have  protected  himself  by  demurrer  or  plea.  Story's  Eq.  PL, 
§  847,  note  1 ;  Equity  Rules,  Sup.  Court  (J.  S. ;  Equity  Rules, 
33,  Sup.  Court  D.  C. 

2.  Whatever  the  opinion  of  the  court  might  have  been  in 
regard  to  the  sufficiency  of  the  answer,  had  the  case  been  set 
for  hearing  on  bill  and  answer,  it  is  submitted  that,  after 
replication  filed  and  proofs  taken  on  the  part  of  the  plaintiff, 
it  was  incumbent  on  the  defendants  to  rebut  any  evidence 
tending  to  establish  the  fraud  charged  by  the  plaintiff.  In 
the  absence  of  such  proof,  a  mere  reliance  on  the  denial,  in 
terms  of  the  bill  itself,  of  the  facts  on  which  the  fraud  rested, 
is  suspicious.  Such  an  answer  is  unsatisfactory,  and  the 
presumption  is  against  it,  and  not  in  its  favor.  Clark's  Exec- 
utors vs.  Tan  Riemsdykj  9  Cranch,  IGO;  Callan  vs.  Stathamj 
23  Howard,  477 ;  Parker  vs.  Phetteplace^  1  Wallace,  684. 

3.  Although  fraud  is  not  to  be  presumed,  yet  positive  proof 
is  not  required  to  establish  its  existence.    Circumstances  may 

31  D  c 


482  Supreme  Couet,  D.  C.  [April  T., 


Mllciiell  T5.  Seltz  et  al. 


prove  it  as  conclusively  as  direct  positive  testimony.  Jieiiip- 
tier  vs.  Ckurchillj  8  Wallace,  562 ;  Davis  vs.  Calvert^  5  Gill  & 
Johnson,  303;  Curtis  vs.  MoorCj  20  Maryland,  95;  Nevcmat 
vs.  Cord  ell  J  43  Barbour,  449 ;  Bullock  vs.  Xarrott,  49  IlL,  62; 
Floyd  vs.  Ooodivin^  8  Yerger,  490 ;  Rogers  vs.  JffaW,  4  Watte, 
359;  McConichevs.  Sawyer,l2  N.  Hamp.,39G;  Land \"^,Jep\a^ 
5  Kan.,  599. 

A.  G.  Riddle  and  Francis  Miller ^  for  George  and  MaryE. 
Seitz : 

Where  there  is  no  positive  proof  of  fraud,  circumstHDces  of 
suspicion  are  not  enough  to  ground  a  decree  upon.  3  Atkjos, 
536 ;  Conrad  vs.  Nicolly  4  Pet.,  259 ;  United  States  vs.  Am^ 
dando^6  Pet,  716;  Hager  v^.  Thomson^  I  Black,  9L;  Clarht 
vs.  White,  12  Pet.,  194,  196. 

A  defendant  shall  not  be  bound  to  answer  any  statemeot 
or  charge  in  the  bill,  unless  specially  and  particularly  iuter- 
rogated  thereto,  &c.  Equity  Rules,  40  and  43,  Sup.  Ct.  U. 
8.;  Equity  Rule,  33,  Sup.  Ct.  D.  C. 

The  defendant  must  answer  the  whole  of  the  statements 
and  charges  contained  in  bill,  and  all  interrogatories  legiti- 
mately founded  upon  them.     Story's  Eq.  PI.,  §  847,  n. 

Office  of  an  answer  twofold.    Story's  Eq.  Pi.,  §  850. 

If  plaintiff  conceives  an  answer  to  be  insufficient,  he  maj 
take  exceptions  to  such  answer.    Story's  Eq.  PI.,  §  781. 

But  after  replication,  it  is  too  late  to  object  to  sufficiency 
of  answer.    Story's  Bq,  PL,  §  867,  877. 

Answers  under  oath,  if  responsive  to  bill,  will  prevafl, 
unless  overcome  by  two  witnesses,  or  one  witness  and  cor- 
roborating circumstaoces.    Story's  Eq.  PL,  §  875  a«  and  note. 

Interrogating  part  of  bill  should  be  framed  with  such  cer- 
tainty as  to  bring  out  all  the  facts  required  by  the  exigeney 
of  the  case.    Story's  Eq.  PL,  §  265. 

Mr  Justice  WrLiE  delivered  the  opinion  of  the  court : 

This  is  a  bill  by  a  judgment-creditor  of  George  Seitz,  to 
subject  to  execution  a  house  and  lot  in  this  city,  the  title  to 
which  is  in  the  name  of  Mary  E.  Seitz,  wife  of  the  said 
George.  The  judgments  in  question  were  obtained  in  1^ 
The  property  in  question  was  purchased,  part  of  it  in  ISTO. 
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and  the  other  part  in  1872.  The  bill  charges  that  it  was 
bought  with  the  money  of  the  hasband,  and  that  the  deeds 
were  made  out  in  the  name  of  the  wife  for  the  purpose  of 
committing  a  fraud  upon  the  husband's  creditors. 

The  answer  denies  all  fraud,  and  alleges  that  the  property 
was  paid  for  by  the  wife's  '•'  own  means  and  money — money 
earned  and  procured  wholly  by  herself,  and  not  from  the  said 
George,  nor  by  or  through  him  or  his  exertions." 

Such  an  answer  to  such  a  charge  appears  to  us  to  be  enti- 
tled to  very  small,  if  any  consideration.  It  is  most  vague  and 
unsatisfactory,  sets  up  no  fact,  contains  nothing  to  satisfy 
the  mind  upon  the  subject,  does  not  say  how  the  money  was 
earned  or  procured,  or  from  what  source — only  that  it  was 
^^earned  and  procured."  As  we  understand  these  terms, 
they  mean  that  Mrs.  Seitz  by  means  of  her  own  exertions 
earned  the  money  during  coverture ;  that  it  did  not  come  to 
her  by  gift,  or  by  bequest,  but  that  in  some  way,  in  trade,  in 
keeping  boarding-house,  or  by  other  such  business,  she  had 
procured  the  money  with  which  the  property  in  question  was 
purchased.  In  this  sense,  the  answer,  so  far  from  denying 
the  charge  of  the  bill,  amounts  to  a  confession  of  its  truth. 
For,  notwithstanding  our  recent  act  permitting  married 
women  to  obtain  and  hold  property  in  their  own  right,  the 
earnings  of  a  married  woman  are  still  the  property  of  her 
husband,  as  much  as  they  were,  at  common  law. 

But,  in  addition  to  this,  the  evidence  in  the  cause  estab- 
lishes the  fact  beyond  all  controversy,  at  least  beyond  all 
doubt  in  our  minds,  that  the  property  in  question  was  paid 
for  by  the  money  of  George  Seitz  himself. 

It  is  true  that  Mrs.  Seitz  performed  the  duty  of  a  wife,  and 
aided  her  husband  in  her  own  sphere,  and  that  they  kept  a 
few  boarders,  and  thus,  possibly,  some  small  profits  were 
made.  But  these  profits,  if  any,  were  very  insignificant  in 
comparison  with  the  value  paid  for  the  property,  and,  besides, 
they  belonged  to  the  husband. 

On  the  other  hand,  he  was  carrying  on  the  business  of  a 
baker,  with  an  extensive  custom,  making  money,  and  not 
paying  his  debts. 

The  decree  of  special  term  is  affirmed. 

Mr.  Justice  Olin  dissenting. 
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CATHARINE  JACOBS  vs.  THE  NATIONAL  LIFE  I>J. 
SURANCE  COMPANY  OF  THE  UNITED  STATES 
OP  AMERICA. 

At  Law.— No.  10849. 

Evidence  may  be  given  under  the  general  issue,  showing  misrepresentaiiom 
in  the  statements  made  in  an  application  for  life-insarauce,  which  liy 
the  terms  of  the  instrument  constitute  part  of  the  policy. 

This  was  an  action  on  a  policy  of  life-insnrauce.  The  de- 
fendant pleaded  the  general  issue.  On  the  trial  of  the  case 
the  policy  was  given  in  evidence,  and  among  other  conditions 
in  the  instrument  was  one,  that  the  "  statements  and  declara- 
tions made  in  the  application  for  the  policy,  and  on  the  faith 
of  which  it  is  issued,  are  in  all  respects  true,  and  without  the 
suppression  of  any  fact  relating  to  the  health,  habits,  or  cir- 
cumstances of  the  person  insured,  affecting  the  interests  of 
said  company." 

It  was  also  provided  that,  in  case  of  the  violation  of  any 
of  the  conditions,  the  policy  was  to  become  null  and  void. 

The  defendants  further  gave  in  evidence  to  the  jury  testi- 
mony tending  to  show  that. certain  of  the  statements  made 
in  said  application  for  insurance,  relative  to  the  physical  his- 
tory of  the  person  insured,  were  untrue,  but  the  justice  who 
tried  the  case  instructed  the  jury  that  the  defendant  was  not 
entitled  to  any  evidence  under  the  general  issue,  tending  to 
show  that  misrepresentations  were  contained  in  the  applica- 
tion, and  excluded  such  testimony  from  their  consideration. 
A  verdict  was  rendered  for  the  plaintiflf,  and,  on  a  bill  of  ex- 
ceptions taken  by  the  defendants,  the  court  in  general  term 
reversed  the  judgment,  holding  that  misrepresentations  in  an 
application  for  a  policy  of  life-insurance,  as  to  the  previoas 
health  and  physical  condition  of  the  person  whose  life  is  in- 
sured, is  a  good  defense  under  the  general  issue. 

7.  G*  KimbaUj  with  whom  was/?.  T.  Merrick,  for  the  plaint- 
iff. 

Edwin  L,  Stajitoji  and  A.  S.  Worthinglon  for  the  defendant 
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JOIIN   FALLON  VS.  THE  CQROXICLE   PPBLISflING 

COMPANY. 

At  Law.— No.  11072. 

The  plaintiff,  \\'ho  is  a  uewspaper-carrieri  alleges  that  a  former  proprie- 
tor of  the  Daily  Morning  Chronicle  agreed  to  give  him  the  exclasive 
right  to  sell  and  deliver  that  paper  o  i  a  certain  route  in  Washington ; 
that  such  owner  sold  out  to  another  person,  and  that  defendant  has 
succeeded  to  the  ownership  of  the  paper,  and  that  he  renewed  the  con- 
tract with  hoth.  He  alleges  performance,  but  claims  that  defendant 
broke  the  contract  by  refusing  to  deliver  to  him  any  more  papers. 
Held,  that  the  plaintiff  could  not  maintain  an  action  on  said  contracti 
for  the  reason  that  it  is  void  for  uncei'tainty  and  want  of  mutuality  • 
also  for  the  reason  that  it  is  not  alleged  to  be  in  writing  or  to  be 
performed  within  a  year,  and  is  therefore  void,  within  the  4th  .section 
of  the  statute  of  frauds. 

STATEMENT   OF   THE   CASE. 

This  is  au  aetiou  for  $6,000  damages  for  breach  of  con- 
tracts.   Tlie  declaration  contains  three  counts : 

I.  The  plaintiff  says  that  John  W.  Forney,  former  proprie- 
tor of  the  Daily  Morning  Chronicle,  agreed  with  the  plaint- 
iff to  give  him  the  exclasive  right  to  sell  and  deliver  the 
Dail^'  Chronicle  on  a  certain  ronte  in  Washington  City,  in  con- 
sideration of  $250,  and  the  farther  consideration  that  the 
plaintiff  would  faithfully  deliver  the  same,  and  solicit  sub- 
scribers therefor ;  said  Forney  to  furnish  as  many  papers  as 
plaintiff  might  require  for  a  reasonable  compensation,  and 
plaintiff  to  receive  from  subscribers  a  reasonable  advance 
price  therefor,  said  contract  to  continue  as  long  as  plaintiff 
should  faithfully  perform  his  part  thereof. 

That  on  January  3,  1871,  said  Forney  sold  said  paper  to 
John  M.  Morris;  and  on  June  16,  1871,  the  defendant  was 
incorporated  by  act  of  Cougress,  and  succeeded  to  the  owner- 
ship of  said  paper;  and  said  contract  was  renewed  by  the 
plaintiff  with  both  said  Morris  and  the  defendant. 

That  the  plaintiff  always  performed  his  part  of  said  contract 
faithfully;  but  since  July  1,  1873,  the  defendant  broke  the 
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contract,  by  refusing  to  deliver  him  any  papers,  and  by  de- 
livering directly  to  the  subscribers. 

II.  The  second  count  is  substantially  the  same  as  the  first, 
except  it  alleges  the  contract  was  made  directly  with  the  de- 
fendant on  the  16th  June,  1871. 

III.  The  third  count  states  another  similar  contract  aod 
like  breach  thereof  for  another  route,  made  December  *J,  1872- 

To  this  declaration  the  defendant  demurs : 

1st.  Because  the  alleged  contract  is  void  for  uncertaiatj 
and  want  of  mutuality. 

2d.  Because  said  contract  is  not  alleged  to  be  ia  writiugf 
and  shows  a  contract  not  to  be  performed  within  the  year, 
and  is  void  under  statute  of  frauds, 

3d.  Because  said  contract  is  in  restraint  of  trade,  and  is 
therefore  void  as  being  against  public  policy. 

4th.  Because  neither  of  the  three  counts  allege  the  damage 
suffered  for  the  separate  and  specific  injury  complained  of 

And  the  defendant  demurs  specially  to  the  1st  coaut  of  the 
declaration : 

1st.  Because  it  does  not  state  when  the  contract  between 
plaintiff  and  John  W.  Forney  was  entered  into. 

The  plaintiff  joins  in  the  demurrers. 

The  circuit  court  sustained  the  demurrers  to  the  declaratioD, 
and  the  plaintiff  appealed. 

Enoch  TotteHj  for  the  plaintiff,  insists : 

First.  The  demurrer  was  sustained  below  on  the  ground  that 
the  contract  declared  upon  was  within  the  statute  of  frauds, 
and  therefore  void,  because  by  the  terms  thereof  it  "  was  not 
to  be  performed  in  one  year.'' 

The  agreement  set  out  in  the  declaration  does  not  fall 
within  the  statute.  Brown  on  the  Statute  of  Frauds,  sees. 
276,  278,  279,  and  282. 

Second.  The  contract  set  forth  in  the  declaration  is  good 
and  is  well  pleaded.    1  Chitty's  Pleadings,  297. 

W.  Penn  Clarke  and  William  A.  Cooky  for  defendants,  ar- 
gued the  following  points : 

1.  The  contract,  a«  alleged  in  the  declaration,  is  void  for  wi- 
certainty  and  want  of  mutuality. 
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The  adjadicated  cases  on  this  qaestion  are  namerous  and 
uniform.  Amoug  the  earliest  is  that  of  Lees  vs.  Whitcomb^  5 
Bingham, 34,  where  it  was  held  that  a  written  agreement  ''to 
remain  with  A  B  two  years  for  the  purpose  of  learning  a 
trade,'^  is  not  binding  for  want  of  reciprocity — namely,  an  en- 
gagement in  the  same  instrument  on  the  part  of  A  B  ^o  teach. 
This  is,  in  fact,  the  leading  case.  So,  in  Syhes  vs.  Dixon^  1  P. 
and  D.,  463,  an  agreement  by  A  to  ivorlc  only  for  B,  without 
an  engagement  b}'  B  to  employ  A,  was  held  not  binding.  And 
to  the  same  purpose  are  the  following  cases :  Bates  vs.  Costy  3 
D.  and  R.,  676 ;  Livingston  vs.  Roger s^  1  Caines,  583 ;  TucJcer 
vs.  WoodSj  12  Johns.,  190 ;  Keep  vs.  Goodrich,  12  lb.,  397  5 
Toicnsend  vs.  Fisher,  2  Hilton,  47 ;  Ballingall  vs.  Bradley,  16 
111.,  373;  Sims  vs.  McEicen,  27  Ala.,  461;  Nounenhaker  ys* 
Hooper,  4  E.  D.  Smith,  401.  And  in  Livingston  vs.  Rogers,  1 
Caines,  583,  it  was  expressly  decided  that  mutual  promises,  to 
be  binding,  must  be  concurrent  and  obligatory  on  both  parties  at 
the  same  time. 

2.  The  contract  alleged,  not  being  in  writing,  shows  a  contract 
not  to  be  performed  within  the  year,  and  is  void  under  the  statute 
of  frauds. 

The  earliest  and  leading  case  on  this  subject  is  the  well- 
known  one  of  Boydell  vs.  Drummond,  11  East.,  142,  in  which  it 
was  held  that  a  parol  agreement  to  become  a  subscriber  to 
the  Boydell  ShaJcspeare,  which  was  published  in  numbers, 
which  undertaking,  in  the  contemplation  of  the  parties,  could 
not  be  performed  or  brodght  to  a  close  for  several  years,  was 
within  the  statute  of  frauds,  and  was,  therefore,  void.  In 
another  case,  Birch  vs.  The  Earl  of  Liverpool,  9  B.  and  C, 
392,  a  contract  whereby  a  coachmaker  agreed  to  let  a  carriage 
for  a  term  of  five  years,  in  consideration  of  receiving  an  an- 
nual payment  for  the  use  of  it,  but  which,  by  the  custom  of 
the  trade,  was  determinable  at  any  time  within  that  period 
upon  the  payment  of  a  year's  hire,  was  an  agreement  to  be 
performed  within  a  year,  and  came  within  the  prohibition  of 
the  statute.  So  in  Bra^cegirdle  vs.  Heald,  1  B.  &  A.,  722,  an 
agreement  for  a  year's  service,  to  commence  at  a  subsequent 
day,  being  a  contract  not  to  be  performed  within  the  year 
from  the  time  of  the  agreement,  must  be  in  writing,  and,  there- 
fore, no  action  could  be  maintained  for  the  breach  of  a  verbal 
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contract  made  on  the  27th  day  of  May,  for  a  year's  service, 
to  commeQce  on  the  30th  of  June  following. 

Modern  cases  are  consistent  with  these  early  decisions, 
giving  a  construction  to  the  fourth  section  of  the  statute  of 
frauds,  and  without  going  into  them  at  length,  we  refer  to  the 
following :  Hinkley  vs.  Southgate^  11  Vermont,  428 ;  Foote  vs. 
Emmersanj  10  lb.,  338;  Drummond  vs.  Burrell^  13  Wend^ 
307 ;  Squire  vs.  Whipple,  1  Vermont,  69 ;  Ccibot  vs.  H<uk- 
in«,  3  Pick.,  83 ;  Derby  vs.  Phelps,  2  N.  Hamp.,  515  ;  Wibcm 
vs.  Eay,  13  Indiana,  1 ;  Shnte  vs.  DaWy  5  Wend.,  204 ;  Sower 
vs.  Winters,  7  Coweu,  263 ;  Hill  vs.  Hooper,  1  Gray,  131. 

And  the  fact  that  the  contract  has  been  performed  in  part 
will  not  take  the  case  out  of  the  purview  of  the  statute. 
Otherwise,  if  it  has  been  fully  performed.  Upon  this  point 
see  Henin  vs.  Butlers,  2  App.^  110;  Baldwin  vs.  Palmer,^ 
Sold.,  232;  Pierce  vs.  Payne,  2  Wms.,  (28  Vermont,)  34; 
Browne  on  Stat,  of  Frauds,  448. 

Kor  need  the  statute  of  frauds  be  pleaded  where  it  appears 
from  the  record  that  the  contract  relied  upon  comes  witbio 
its  provisions.  Amburger  vs.  Marvin,  4t  E.  D.  Smith,  393; 
Smith  vs.  Fah,  15  B.  Monroe,  443 ;  Osborne  vs.  Endicott,  6 
Oal.,  149 ;  Thurman  vs.  Stevens,  2  Duer.,  609. 

Carttee,  Ch.  J.,  delivered  the  opinion  of  the  court : 

The  judgment  of  the  circuit  court  must  be  affirmed  in  tbis 
case  for  two  reasons : 

1.  For  want  of  mutuality  in  the  contracts  sued  upou. 

2.  Because  the  contracts  come  within  the  fourth  section  of 
the  statute  of  frauds,  requiring  contracts  not  to  be  performed 
within  a  year  to  be  in  writing. 

Judgment  affirmed. 
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PETER  W.  GALLAUDET  vs.  JAMES  S^KES. 

At  Law.— No.  10C05. 

I.  A  bill  of  exchange  od  three  months  drawn  in  New  York,  upon  S.  in 

the  city  of  Washinrrton,  and  by  him  accepted  for  the  accommodation 
of  the  drawer,  and  returned  to  such  drawer  in  New  York^  where  he 
negotiated  it,  upon  an  agreement  that  the  person  making  the  dis- 
count should  retain  a  sum  greatly  beyond  the  rate  of  interest  allowed 
by  the  laws  of  that  State ;  it  was  held  that  the  validity  of  the  con- 
tract was  to  be  determined  by  reference  to  the  statute  of  New  York, 
which  declared  a  contract  void  when  usurious,  and  that  conse- 
quently the  bill  now  in  suit  was  void  for  that  reason. 

II.  An  acceptance  is  to  be  deemed  a  contract  of  the  place  where  it  is  made ; 
but  where  it  is  solely  for  the  accommodation  of  the  drawer,  it  is  not 
a  contract  capable  of  being  enforced  until  the  paper  in  transferred  to 
a  holder  for  a  valuable  consideration,  and  the  place  of  such  transfer 
is  to  be  regarded  as  the  place  of  the  contract,  especially  when  no 
other  place  of  performance  is  mentioned. 

The  case  is  stated  in  the  opiaiou  of  the  court. 

Enoch  Totten,  for  plaintiff,  made  the  followjug  points : 

1st.  The  acceptance  iu  this  case  was  made  in  the  District 
of  Columbia,  and  it  was  payable  there  5  hence  the  laws  of  the 
District  govern  the  contract.  Story  on  Bills,  §§  158,  164; 
Story  on  the  Conflict  of  Laws,  §§  317,  333,  334. 

2d.  The  usurious  bargain,  if  there  was  any,  was  made  be- 
tween Parkman  and  a  stranger,  who  is  neither  a  party  to  the 
suit  nor  to  the  bill  of  exchange. 

Francis  Miller ^  for  defendant,  cited  the  following  authori- 
ties: 

Andrews  vs.  Fond,  13  Pet.,  78 ;  De  Wolf  vs.  Johnson,  10 
Wh.,  383 ;  Dunscombe  vs.  Bnnket^  2  Met.,  8 ;  Van  Sclmack 
vs.  Stafford,  12  Peck,  565;  Cook  vs.  Moffat,  How.,  295; 
Davis  vs.  Clamson,  6  McL.,  622 ;  Oaither  vs.  Farmers  & 
Mechanics^  Bank  of  Georgetown,  1  Pet.,  37 ;  Munn  vs.  Com. 
Co.,  Id  John.,  55 ;  Lee  vs.  Selleck,  33  K.  Y.,  615 ;  2  Parsons^ 
N.  &  B.,  378-9,  note,  p.  337 ;  Hyde  vs.  Ooodnoiv,  3  Comst,  569. 
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Mr.  Justice  MacArthur  stated  the  case  and  delivered  tbe 
opinion  of  the  court : 

This  action  is  brought  against  the  defendant  as  the  accep- 
tor  of  the  following  bill  of  exchange : 

$3,000.— [Stamp.]  "  New  York,  1st  October^  1872. 

^^  Three  months  after  date  pay  to  the  order  of  the  drawer 
three  thousand  dollars^  value  received,  and  charge  the  same 
to  account  of 

E.  ^ARKMA^^^ 

"  To  James  Sykes,  Esq., 
Washington^  2>.  C,^ 

The  words ''Accepted,  James  Sykes"  are  written  across 
the  face  of  the  bill. 

The  defendant  interposes  the  plea  of  usury,  and  sets  up  tbe 
following  facts  as  to  the  origin  of  the  bill :  That  Parkman, 
who  is  the  drawer,  on  the  1st  day  of  October,  1872,  at  the 
city  of  New  York,  corruptly  agreed  with  one  Horace  Winans 
that  Winans  should  loan  to  the  said  Parkman  $3,000  upon 
said  bill  of  exchange  for  three  months,  and  should  retain 
$600  for  illegal  and  usurious  interest  on  said  bill,  and  that 
afterward  Parkman  drew  and  forwarded  the  bill,  in  pursu- 
ance of  such  unlawful  agreement,  to  the  defendant,  who  ac- 
cepted it  solely  as  an  accommodation  acceptor,  and  without 
any  knowlege  of  the  said  illegal  contract  relating  thereto; 
and  that  Parkman,  in  pursuance  of  the  aforesaid  usurious 
agreement,  delivered  the  accepted  draft  to  Winans,  who 
retained  the  sum  of  $600  f^r  the  loan  and  forbearance  for  the 
period  of  three  months. 

The  statutes  of  New  York  declaring  usurious  contracts  void, 
and  that  the  sum  so  retained  by  Winans  was  in  excess  of  law- 
ful interest,  ahd  that,  by  force  of  the  statute  aforesaid,  the 
said  bill  became  void,  are  all  properly  alleged  in  the  plea. 

The  plaintiff  replies  that  the  bill  was  drawn  by  Parkman 
in  the  city  and  State  of  New  York,  and  directed  to  the  defend- 
ant in  the  city  of  Washington,  where  it  was  accepted  bj  the 
defendant ;  and  that  the  same  was  discounted  by  the  plaint- 
iff for  a  valuable  consideration  before  it  became  due,  in  good 
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faith  and  in  the  regular  course  of  his  business  as  a  banker^ 
and  the  defendant  demurs  to  this  replicatiou  on  the  ground 
that  it  is  bad  in  substance,  and  does  not  avoid  the  plea  of 
usury. 

Upon  this  issue  the  defendant  contends  that  the  bill  of 
exchange  in  suit  is  a  New  York  contract,  upon  which  there 
has  been  taken  a  greater  rate  of  interest  than  the  law  of  that 
State  allows,  and  there  can  be  no  doubt  that  if  the  law  of 
New  York  is  to  furnish  the  rule  of  the  contract,  it  must  be 
declared  usurious  and  void.  The  bill  is  dated  in  I^ew  York ; 
it  was  drawn  there;  the  alleged  usurious  agreement  was  made 
there,  and  the  money  was  obtained  and  no  doubt  used  in  that 
city.  The  agreement  for  usury  was  entered  into  before  the 
draft  was  forwarded  to  Washington ;  the  defendant  accepted 
it  in  ignorance  of  that  circumstance,  and  without  any  consider- 
ation^and  solely  for  the  accommodation  of  the  drawer.  It  was 
accepted  here  by  the  defendant,  and  then  forwarded  to  New 
York,  where  it  was  passed  over  to  Winans  as  a  security  for  a 
loan  of  money.  The  bill  was  not  only  drawn  in  New  York,  but 
it  had  its  inception  there  for  the  first  time  as  a  contract;  and 
the  parties  who  gave  it  this  obligation  of  a  contract  were  sub- 
ject to  the  law  of  New  York.  It  is  quite  true  that  acceptances 
are  deemed  contracts  of  the  place  where  they  are  made.  Still , 
the  acceptance  here,  being  solely  for  the  accommodation  of 
the  drawer,  is  not  deemed  in  law  a  contract  until  it  becomes 
capable  of  being  enforced. 

The  accommodation  acceptor  is  not  liable  until  the  paper 
is  transferred  to  a  holder  for  value  before  it  becomes  due.  It 
then  becomes  a  contract  and  can  be  enforced.  The  bill,  there- 
fore, had  its  origin  in  New  York ;  it  was  consummated  there; 
the  money  was  loaned,  and  the  security  delivered,  in  that 
place;  it  is  dated  there,  and  no  other  place  of  performance 
is  designated  in  the  contract.  Upon  this  state  of  the  plead- 
ings, a  majority  of  the  court  are  of  opinion  that  the  validity  of 
the  transaction  must  be  determined  by  reference  to  the  law 
of  New  York,  and  as  that  law  declares  the  contract  void  when 
usurious,  the  demurrer  was  properly  sustained  below,  and 
the  judgment  is  affirmed. 

Olin  and  Humphreys,  J  J.,  dissenting. 
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THOxMAS  CROFT  VS.   BALTIMORE  AND  OHIO  RAIL- 

ROAD  COxMPANY. 

At  Law.— No.  10789. 

I.  Where  a  tliroiigh-line  for  transportation  of  passengers  aDd  freight  is 

established  by  the  owners  of  different  railroads,  the  first  carrier  who 
receives  fare  for  the  whole  roate,  and  gives  a  throagh-check  for  bag- 
gage, becomes  liable  for  any  loss  or  injury ,  not  only  on  its  own  line, 
bat  on  any  other  road  in  the  connecting  line  throughout  tbe  entire 
distance. 

II.  Where  three  compauies  constitute  a  through-line,  and  the  fare  re- 

ceived for  through-tickets  is  accounted  for  by  the  first  compaoy 
to  the  other  companies,  according  to  a  tariff*  established,  by  each 
company  for  itself,  and  there  is  no  division  of  profits  or  losses,  such 
an  arrangement  is  not  a  partnership  involving  joint  liability. 

III.  No  other  company  can  be  sued  for  a  loss  unless  such  occnrred  on  its 
own  line. 

STATEMlNr  OP  THE  CASE. 

This  is  an  action  for  damages  against  the  Baltimore  and 
Ohio  Railroad  Company  as  a  common  carrier  of  goods  for 
hire.  The  facts  appearing  from  the  bill  of  exceptions  are? 
that  the  plaintiff  purchased  an  emigrant  throagh-ticket  from 
New  York  to  the  city  of  Washington,  and  received  throagh- 
checks  for  her  baggage ;  that  she  procured  all  her  baggage 
upon  reaching  Washington,  with  the  exception  of  the  pie«e 
represented  by  a  check  introduced  in  evidence,  and  which  has 
never  been  delivered  to  her. 

•The  three  roads  which  constitute  the  through-line,  are  the 
Camden  and  Amboy,  the  Philadelphia,  Wilmington  and  Bal- 
timore, and  the  Baltimore  and  Ohio  Railroad  Companies,  and 
the  fare  received  for  through-tickets  is  accounted  for  by  the 
first  company  to  the  other  companies  according  to  their  es- 
tablished rates,  but  there  is  no  division  of  losses. 

The  defendant  owns  and  operates  the  railroad  extending 
from  Baltimore  to  the  city  of  Washington,  and  by  the  ar- 
rangement between  said  companies  the  emigrant  baggage  is 
transferred  by  the  Philadelphia  and  Wilmington  to  the  Bal- 
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tiinore  and  Ohio  Company  at  tbeir  station  in  tlie  city  of 
Baltimore,  and  there  receipted  for  by  defendant's  agent; 
that  defendant  had  no  baggage-agent  at  New  York;  and 
that  in  point  of  fact  the  baggage  in  question  vra^^  not  re- 
ceived or  receipted  for  by  defendant's  agent  in  the  month  of 
April,  1870,  in  the  city  of  Baltimore,  or  elsewhere.  Where- 
upon the  defendant's  counsel  prayed  the  court,  if  the  jury 
believed  that  there  was  such  an  arrangement  as  has  been 
stated  between  the  three  companies,  then  the  plaintiff  was 
not  entitled  to  recover  without  showing  the  receipt  of  the 
missing  baggage  by  the  agent  of  the  defendant,  which  the 
court  refused ;  and  this  constitutes  the.  first  exception,  and  is 
the  only  one  necessary  to  mention  in  this  statement. 

* 
W.  A,  Cook  and  D.  E,  Cahill  for  plaintiff. 

Walter  8.  Cox  and  James  A.  Buchanan^  for  defendant, 
assigned  the  following  reasons  for  reversing  the  judgment: 

1st.  Because  the  court  below  erred  in  overruling  the  first 
prayer  of  the  defendant  in  the  court  below,  as  said  prayer 
was,  and  is,  a  correct  statement  of  the  law  applicable  to  the 
state  of  facts  proved  on  the  trial  of  the  case  at  bar  in  the 
court  below,  and,  therefore,  it  should  have  been  granted. 
In  support  of  this  proposition  the  counsel  for  the  appellant 
cite  and  rely  upon  the  following  authorities: 

2  Eedfield  on  Kail  ways,  lOG,  sec.  162,  and  cases  cited  in 
notes.  McCann  vs.  Baltimore  and  Ohio  Railroad  Company^ 
20  Maryland  Reports,  202,  208,  209,  and  211.  Kutting  vs. 
Connecticut  River  Railway  Company^  1  Gray's  Report,  502. 
Parsons's  Mercantile  Law,  216,  217,  note  2.  Pierce  on  Amer- 
ican Railroad  Law,  143.  JElmore  vs.  XaugatucJc  Railroad 
Co,j  23  Connecticut,  457.  Ellsworth  vs.  Tait,  26  Alabama 
Reports,  733.  New  York  and  Netv  Haven  Railroad  Company 
vs.  Hood,  22  Connecticut  Reports,  1.  Straiton  vs.  Xew  York 
and  New  Haven  Railroad  Company,  2d  E.  D.  Smith's  (Xew 
York  Court  of  Common  Pleas)  Reports,  184,  pp.  187,  188. 
Briggs  vs.  Vanderbilt,  19  Barbour,  222.  2  Greenleaf  on 
Evidence,  page  205,  sections  210,  213.  Sanderson  vs.  Lamher- 
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toiiy  6  Birney's  (Pa.)  Eeports,   129.    2  liedfield's  Bailroad 
Law,  227  and  229.  • 

And  it  appears  from  a.recent  case  that  the  receiving  car- 
rier is  bound  to  ship  the  goods  through  to  their  destioatioDf 
And  is  liable  for  any  loss  which  occars  on  any  part  of  the 
connecting  line.  Nashua  Look  Company  vs.  Worcester  omf 
Nashua  Railway  Company^  48  New  Hampshire  Reports,  339; 
and  reported  also  in  2  Bedfield's  American  Bailway  Cases, 
290.  This  case  was  decided  in  1871 ;  and  it  was  farther  held 
in  this  case  that  the  receipt  of  the  goods,  and  the  deliverj 
thereof  by  the  last  carrier,  and  the  payment  of  the  charges 
of  its  predecessors,  do  not  render  it  liable  for  damages  which 
occurred,  before  the  goods  came  on  its  line.  (See  same  case, 
at  page  305  of  2  Redfield's  Kailway.  Cases.) 


Mr.  Justice  MacAethuu  delivered  the  opinion  of  the 
court : 

Upon  the  facts  stated  it  is  quite  clear  that  the  defendant 
has  been  guilty  of  no  negligence.  The  first  carrier  took  the  fare 
for  the  entire  route,  and  gave  a  through  check  for  the  plaint- 
ift's  trunk,  and  that  company  is  undoubtedly  liable  for  its 
transportation  through  to  Washington.  It  is  now  very  well 
settled  that,  where  a  continuous  line  for  transportation  of 
passengers  and  freight  is  established  by  the  owners  of  dif- 
ferent railroads,  the  first  carrier  who  receives  fare  for  the 
whole  route,  and  gives  a  through  check  for  baggage,  becomes 
liable  for  any  loss  or  injury,  not  only  on  its  own  line,  bat  on 
any  other  road  in  the  connecting  line  throughout  the  whole 
distance.  Central  Railroad  vs.  Copelandj  24  111.,  332 ;  Lod: 
Company  vs.  Nashua  Railroad,  48  N.  H.,  330 ;  S.  C,  2  Redf 
Bailway  Cases,  290 ;  Eedf.  Bailway,  109,  where  the  aathor. 
ities  on  this  point  are  reviewed. 

The  contract  of  the  first  company  is  to  transport  the  pas. 
senger  and  his  baggage  to  their  destination  without  iujnrx 
and  without  delay,  and  this  rule  meets  public  convenience  by 
giving  a  certain  remedy  for  any  loss  happening  on  any  por- 
tion of  the  through  line. 

An  arrangement  between  the  companies,  such  as  is  dis- 
closed by  the  testimony,  may  resemble,  but  it  certainly  does 
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not  con8titate,  a  partnership.  Each  company  in  the  connec- 
tion receives  its  portion  of  the  fare,  according  to  a  tariff 
established  and  regalated  by  its  own  will,  and  with  regard 
to  which  the  other  companies  are  not  consulted.  They 
divide  neither  profits  nor  losses,  bat  each  receives  its  own 
fare  through  the  agency  of  the  first  company.  It  would  seem 
unreasonable  to  hold  them  responsible  upon  a  principle  of 
joint  liability  for  any  loss  not  occurring  on  their  own  road, 
except  the  company  with  which  the  contract  was  made.  The 
tnmk  said  to  be  lost  in  this  case  never  came  into  the  pos- 
session of  the  defendant's  agents  to  be  transported,  and  was 
in  fkct  lost  on  another  portion  of  the  line.  The  instruction, 
therefore,  asked  by  defendant's  counsel  was  improperly  re- 
fused. The  judgment  must  be  set  aside,  and  a  new  trial 
ordered. 


1-' 


496  Supreme  Coubt,  D.  0.  [April  T., 


CUxtM  et  ftl.  VB.  AiftBift. 


EDMUND  CLAXTON,  GEORGE  REMSEN,  CHARLES 
C.  HAFFELFINGER,  AND  EDWIN  C.  ECKSTELX 
VS.  FRANCIS  C.  ADAMS. 

At  Law.— No.  10117. 

I.  The  objection  to  the  admissibility  of  a  deposition  as  evidence  in  a 

cause  should  be  made  by  motion  to  suppress  it  before  goin^^  into  tri&l. 

II.  Where  the  notice  to  take  a  deposition  is  entitled  in  the  cause,  and  the 

caption  is  the  same  as  in  the  notice,  it  appears  to  be  no  valid  objec- 
tion to  such  deposition  that  the  names  of  the  parties  are  not  a^n 
set  forth;  either  in  said  notice  or  caption. 

III.  Where  a  deposition  was  taken  of  a  witness  residing  out  of  the  District, 
it  seems  it  will  not  be  suppressed  because  the  party  offering  it  did  not 
prove  that  the  reasons  for  taking  it  continued  to  exist  at  the  time  it 
was  offered. 

This  is  an  action  on  account,  commenced  in  October,  1872. 
The  issues  were  closed  in  the  case,  and  in  February,  1873,  the 
the  same  were  ordered  on  the  then  calendar  (for  January 
terra,  1873)  by  the  court.  In  March,  1873,  and  while  the 
said  January  term  of  court  was  still  in  session,  the  plaiotiff? 
gave  notice  to  the  defendant  that  they  would  proceed  to  take 
the  deposition  of  George  Remsen,  and  other  witnesses,  on 
the  17th  of  March,  1873,  before  a  United  States  commissioner 
in  Philadelphia.  This  iiotice  was  entitled  (as  was  also  the 
deposition  itself)  Claxton  et  ah  vs.  J.  C.  Adams j  No.  10,117,  at 
law,  and  was  addressed  to  defendant^$  attorney,  and  signed 
by  the  plaintiffs  attorney. 

No  commission  to  take  the  deposition  was  issued  by  the 
court,  but  the  same  was  taken  in  pursuance  of  said  notice, 
and  returned  in  the  clerk's  office  of  this  court  on  the  20th  of 
March,  1873.  The  case  came  on  for  trial  March  11, 1874,  and 
a  jury  was  sworn  to  try  the  same. 

The  plaintiff  offered  to  read  in  evidence  the  deposition  so 
as  aforesaid  taken,  to  which  the  defendant  objected.  The 
objection  was  overruled  ;  to  which  ruling  the  defendant 
excepted. 
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The  deposition  being  all  the  evidence,  judgment  was  given 
for  the  plaintiffs. 

The  exception  presents  the  question,  whether  the  circuit 
court  erred  in  overruling  the  defendant's  objections. 

James  0.  Payne^  for  plaintiff,  urged  the  following  points : 

The  caption  of  the  notice  and  deposition  were  such  that 
there  could  be  no  uncertainty  about  the  case,  and  the  deposi- 
tion was  properly  allowed  to  be  read.  Buckingham  vs.  Bur- 
gess^ 3  McLean,  368 ;  Merril  vs.  Dawson^  Hemp.,  563 ;  and, 
also,  Ooodyear  vs.  Tosburgy  41  Howard,  (N.  Y.,)  pr.  421. 

These  objections  should  have  been  made  before  entering 
upon  the  trial  of  the  cause.  This  is  the  invariable  rule  where 
the  ground  of  objection  is  disclosed  by  the  deposition. 
Where  there  is  time  and  opportunity  to  move  for  a  sup- 
pression of  the  deposition,  an  objection  to  it  will  not  avail  on 
the  trial.  The  proper  way  to  exclude  the  deposition  was  by 
motion  to  suppress.  1  Tidd's  Practice,  812 ;  York  County  vs. 
Central  Railroad,  3  Wallace,  107,  175 ;  Wynans  vs.  New  York 
and  Erie  Railroad  Company,  21  How.,  88 ;  Toledo,  c&e.,  vs. 
Baddely,  54  111.,  101 ;  Rohinius  vs.  Liste,  30  Ind.,  142  j  Irby 
vs.  KitcheU,  42  Ala.,  438. 

The  objection  made  in  the  fourth  point  of  the  defendant's 
brief  was  not  made  at  the  trial,  nor  does  it  appear  in  the  bill 
of  exceptions,  and  it  is  not,  therefore,  properly  before  the  court 
for  review.  It  is,  however,  fully  met  and  disposed  of  by 
Greenleaf,  in  his  work  on  Evidence,  vol.  1,  sec.  323,  and  note 
1.  (See,  also,  Patapsco  Insurance  Company  vs.  Southgate,  5 
Pet.,  604 ;  Peltibone  vs.  Derringer,  4  Wash.,  215 ;  1  Starkie 
on  Evidence,  277.) 

John  K.  Oliver  for  defendant : 

It  is  contended  that  the  deposition  so  taken  and  offered  to 
be  read  should  not  have  been  admitted,  for  the  reasons  ~ 

1.  The  notice  was  given  and  the  deposition  taken  during 
the  term  of  the  court  at  which  the  cause  was  set  for  trial. 
Allen  vs.  Blunt,  2  W.  &  M.,  122. 

2.  That  it  did  not  appear,  either  in   the  caption  of  the 

32  D  c 
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notice  or  the  deposition,  that  the  notice  was  given  or  tbe 
deposition  taken  in  this  cause.  Peyton  vs.  FiPtteA,  2Cr.  C.C., 
123;  Waskern  vs.  Diamond^  Hemp.,  701;  Allen  vs.  J^Ivnt/i 
W.  &  M.,  122. 

3.  "In  the  caption  to  a  deposition  tlie  parties  must  be  cor- 
rectly described ;  and,  in  order  to  this,  the  Christian  and 
surnames  of  the  parties,  both  plaintiff  and  defendant,  must 
be  set  forth.  It  is  not  a  correct  or  accurate  description  of 
the  parties  defendant  to  name  them  'Seneca  Smith  and 
others.' "    Haskins  vs.  Smithy  17  Vermont  Repts.,  268. 

4.  The  practice  in  the  United  States  courts  has  been,  vben 
a  deposition  is  taken  under  the  judiciary  act  and  it  is  not 
proved  by  the  party  offering  it  that  the  reasons  that  existed 
for  taking  the  deposition  still  exist  at  the  time  it  is  offered, 
the  deposition  will  be  rejected,  or  the  case  continaed  for  the 
production  of  the  witnesses  or  retaking  of  the  deposition. 
Waslcern  vs.  Diamond^  Hemp.,  701 ;  Chief-Justice  Marshall's 
Opinion  in  the  Thomas  &  Henry^  Fletcher  and  Parhr^ 
Claimants,  vs.  The  United  States,  1  Brockenborough,  367. 

It  is  submitted  that  the  chief-justice  erred  in  admitting  the 
deposition.    A  new  trial  should  be  granted  with  costs. 

Cartter,  C.  J.,  delivered  the  opinion  of  the  court : 

The  objection  to  the  admissibility  of  a  deposition  as  evi- 
dence in  a  cause  should  be  made  by  motion  to  suppre^ 
before  going  into  trial.  The  objections  in  this  case,  therefore, 
came  too  late,  even  if  they  would  have  been  good  on  a  motion 
to  suppress ;  but  if  called  upon  to  pass  upon  the  suflBciency 
of  the  objections,  the  court  is  inclined  to  the  opinion  that  the 
same  are  not  well  taken.    Judgment  affirmed. 
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UNITED  STATES,  USE  OF  EDWARD  HALLORAN, 
PATRICK  HALLORAN,  PETER  HALLORAN,  KATE 
HALLORAN,  STEPHEN  HALLORAN,  JOHN  HAL- 
LORAN,  BY  THEIR  GUARDIAN,  JAMES  BIGGINS, 
VS.  ZEBULON  M.  P.  KING  AND  J.  D.  McGlLL. 

At  Law.— No.  10686. 

The  act  of  Maryland  of  1720|  chapter  24,  section  2,  declaring  that  a  cred- 
itor shall  not  prosecute  an  action  on  an  administrator's  bond  before 
non  est  inventus  or  nulla  bona  has  been  returned,  has  no  application  to 
an  action  in  the  name  of  beirs  at  law,  upon  said  bond,  to  recover  the 
distributive  share  of  the  estate. 

STATEMENT   OF  THE   CASE. 

Thisis  a  joiut  action  brought  against  William  Albert  King, 
as  principal,  and  Z.  M.  P.  King  and  John  D.  McGill,  as  sure- 
ties, upon  the  administratiou^bond  given  by  Willij^m  Albert 
King,  in  the  late  orphans'  court  of  the  District  of  Columbia, 
the  condition  of  which  bond  was  that  the  said  "William  Al- 
bert King  shall  well  and  truly  perform  the  office  of  admin- 
istrator of  Thomas  Halloran,  deceased,  according  to  law,  and 
shall  In  all  respects  discharge  the  duties  of  him  required  by 
law  a«  administrator  aforesaid,  without  any  injury  of  damage 
to  any  person  interested  in  the  faithful  performance  of  said 
office." 

It  was  proved  at  the  trial  that  the  said  William  A.  King, 
as  such  administrator,  on  September  1, 1868,  filed  his  first 
and  final  account,  from  which  it  appeared  that  $1,258.68  was 
in  his  hands  for  distribution ;  that  he  had  been  cited  several 
times  to  appear  by  the  late  orphans'  court,  and  that  in  the 
year  1873  two  of  these  citations  had  been  returned  non  est ; 
and  that  the  summons  in  this  case  had  been  returned  non  eat 
inventus.  It  appeared  also  that  the  said  King  (the  adminis- 
trator) was  ordered  to  distribute  the  amount  above  found 
in  his  hands  among  the  six  children  of  the  deceased,  or 
$208.66  each,  and  that  he  had  paid  two  of  them  in  full,  but 
that  all  six  were  joined  as  plaintiffs  in  the  case.    It  also  ap- 
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peared  tbat  he  had  distribated  $128  among  the  other  four. 
The  snit  was  discontinued  as  against  Z.  M.  P.  King,  the 
other  surety,  as  he  was  in  bankruptcy. 

The  action  is  founded  upon  the  act  of  Maryland  of  1720, 
chapter  24,  by  which  it  is  provided  '^  that  it  shall  not  be  lawful 
for  any  creditor  or  creditors  to  prosecute  any  such  administra- 
tion or  testamentary  bond  for  any  debt  or  damages  due  from 
or  recovered  against  any  testator  or  intestate,  or  their  effects, 
before  a  non  est  inventus  on  a  capias  ad  respondendum  be  re- 
turned against  the  executor  or  administrator,  or  a  fieri  faciei 
returned  nulla  honaj  *  *  *  or  such  other  apparent  twol- 
vency  or  insufficiency  of  the  person  or  effects  of  such  executor  or 
administrator  as  shall,  in  the  judgment  of  the  provincial  court 
that  hears  the  cause,  render  such  creditors  remediless  by  any  other 
reasonable  means  save  that  of  suing  such  bond."    •    • 

The  defendant  McGill,  by  his  counsel,  requested  the  court 
to  instruct  the  jury  that  ''If  the  plaintiffs  have  failed  to 
prove  tbat  any  7wn  est  ijiventus  has  been  returned  by  the 
marshal  upon  a  summons  issued  against  William  Alben 
King,  the  administrator,  and  also  failed  to  prove  that  any 
nulla  bona  had  been  returned  upon  a,  fieri  feuiias  against  said 
William  Albert  King,  then  they  must  find  for  the  defendant,' 
which  instruction  the  court  refused  to  give;  bat  in  liea 
thereof  instructed  the  jury  that  if  they  should  find  from  the 
evidence  that  said  administrator  had  been  cited  to  appear 
and  settle  his  accounts  and  to  make  distribution  of  the  fand 
in  his  hands  among  the  heirs  at  law  of  said  deceased,  and 
had  failed  to  do  so,  and  that  the  plaintiffs  were  unable  to 
make  the  money  out  of  said  administrator,  then  they  should 
find  for  the  plaintiffs  for  whatever  appeared  from  the  eri 
dence  to  be  due. 

And  the  jury  thereupon  rendered  a  verdict  for  the  plaint- 
iffs, whereupon  the  defendant's  counsel  made  his  exceptions 
to  said  refusal  to  charge  the  jury,  and  also  to  instractioD^ 
given  to  the  jury  by  the  court. 

The  case  is  now  here  upon  this  exception. 

L,  0,  Hine  for  plaintiffs* 
Fred.  W.  Jones  contra. 
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By  the  Court  : 

The  act  of  the  assembly  of  Maryland  refers  in  express  terms 
to  creditors,  and  has  special  reference  only  to  suits  pros- 
ecuted by  that  particular  class  of  claimants.  The  expression 
of  creditors  in  the  statutes  excludes  all  other  interests.  The 
action  in  this  instance  is  in  the  name  of  the  heirs  at  law  or  dis- 
tributees, and  not  in  that  of  creditors.  We  are  therefore  of 
opinion  that  the  act  in  question  has  no  application  to  the 
case  at  bar. 

Judgment  affirmed. 


*  »• 
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THE   UNITED    STATES   vs.    AUGUSTUS   C.   BUELL ' 

At  Law.— No.  12304. 

The  police  coart  of  the  Districft  of  Colambia  has  no  jarisdiction  in  case  of 
a  criiiiiDal  proeeciition  for  libel. 

STATEMENT  OF  THE   CASE. 

This  was  a  prosecntion  in  the  police  court  by  way  of  infor- 
mation charging  the  defendant  with  libel.  On  the  defend- 
ant's petition  y  filed  in  this  court,  a  writ  of  certiorari  was 
issued  to  said  police  court,  in  obedience  to  which  the  case 
was  certified  to  the  circuit  court.  There  a  motion  was  made 
by  the  district  attorney  to  quash  the  writ ;  and  the  circuit 
court  ordered  that  motion  to  be  heard  at  the  general  term 
in  first  instance. 

Oeo.  P.  Fisher  and  A.  G.  Riddle  for  the  United  States. 
William  Birney  for  the  defendant. 

Caettee,  C.  J.,  delivered  the  opinion  of  the  court  : 

The  court  have  concluded,  in  this  case,  to  overrule  the 
motion  to  quash  the  writ  of  certiorari.  This  condasion 
necessarily  involves  the  construction  of  the  first  section  of 
the  statute  creating  the  police  court.  That  section  is  as 
follows : 

<<  Be  it  enacted,  &c.,  That  there  shall  be  established  in 
the  District  of  Columbia,  a  court,  to  be  called  the  police  coart 
of  the  District  of  Columbia,  which  shall  have  original  and 
exclusive  jurisdiction  of  all  offenses  against  the  United 
States  committed  in  the  District  .of  Columbia,  not  deemed 
capital  or  otherwise  infamous  ciimes ;  that  is  to  say,  of  all 
simple  assaults  and  batteries,  and  all  other  misdemeanors 
not  punishable  by  imprisonment  in  the  penitentiary.'' 

The  question  made  here  is  whether,  in  view  of  that  section, 
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the  police  court  has  jurisdiction  of  libel.    If  it  is  an  offense 
not  infamous,  and  not  punishable  by  imprisonment  in  the  pen- 
itentiary, the  police  court  would  seem  to  have  jurisdiction. 
I,    If  not,  it  is  left  where  the  creation  of  that  court  found  it. 

We  have  come  to  the  conclusion  that  the  crime  is,  or  may 
be,  a  penitentiary  offense.  The  police  court  cannot  impose 
the  penalty  contemplated,  or  adequate  to  the  offense }  and 
the  fact  that  that  court  cannot  impose  the  punishment  is 
conclusive  upon  its  jurisdiction  of  the  crime.  That  court 
cannot  punish  by  imprisonment  in  the  penitentiary,  nor  for 
any  longer  period  than  one  year  in  the  jail.  There  is  a  mis- 
conception of  power  in  the  court  below,  and  the  power  to 
prosecute  does  reside  in  this  forum  ^  and  therefore  the  motion 
to  quash  is  dismissed. 

Mr.  Justice  Ma.cAiithub  coacurrel  in  the  views  expressed 
by  the  chief-justice. 

By  Justice  Humphreys  : 

As  this  is  a  question  of  spmQ  importance,  it  is  eminently 
proper  that  any  judge  who  has  a  reason  for  his  opinion  may 
state  it.  I  fully  coincide  with  the  chief-justice  in  the  con- 
clusion arrived  at. 

I  base  my  opinion,  however,  on  this :  that  neither  in  the 
word  or  spirit  of  the  act  creating  the  police  court  is  it  con- 
templated that  that  class  of  cases  which  rise  above  what  the  act 
denominates  "  simple  assaults  and  batteries,  and  other  mis- 
demeanors not  punishable  in  the  penitentiary,'' shall  be  tried 
in  said  court.  It  is  a  mere  police  court,  to  regulate  such 
minor  offenses  as  are  necessary  to  keep  and  preserve  order  in 
the  community. 

It  is  named  and  denominated  "The  police  court;''  and 
when  you  rise  above  any  little  simple  offense,  the  right 
of  trial  by  jury  exists,  and  the  guarantee  must  be  preserved. 
That  court  has  no  jury,  and  it  is  beyond  the  reason  and  spirit 
of  the  statute  to  give  it  jurisdiction  of  such  offenses. 

By  Justice  Olin  : 

I  find  a  difficulty  lying  still  back  of  the  statute  creating 
the  police  court,   which  is  found  in    the  amendments  to 
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Article  V  and  VI  of  the  Constitution,  which  provides  ^Hbat 
no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out dae  process  of  law ;"  and  that  ^'  in  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury  of  the  State  and  district  wlieiein 
the  crime  shall  have  been  committed.'' 

If  a  man's  liberty  or  property  can  be  taken  in  a  criminal 
prosecution  by  a  police  magistrate,  without  jury- trial,  why 
then  his  life  may  be  taken ;  and  he  might  as  well  hang  a  man, 
under  an  act  of  Congress  authorizing  the  police  court  to  do 
so,  as  to  deprive  him  of  his  liberty  and  property. 


Mr.  Justice  Wylie  : 

I  wish  to  be  understood  as  not  expressing  an  opinion  nim 
any  case  but  that  now  before  the  court.  I  want  to  be  under- 
stood on  this  occasion  as  expressing  the  opinion  that  the  po- 
lice court  would  have  no  jurisdiction,  even  if  the  punishment 
for  the  crime  of  libel  was  limited  to  one  year,  or  less,  in  the 
jail.  It  is  certainly  an  infamous  crime,  and  surely  it  onght 
to  be  so  when  it  is  done  for  hire,  as  when  one  is  hired  tolibd 
another  for  money.  As  to  the  trial  of  the  crime  of  libel,  I 
never  heard  of  its  being  tried  by  any  jurisdiction  except  by 
jury. 

We  do  not  hear  of  any  cases,  where  a  jury -trial  existed  at 
all,  that  a  man  could  be  tried  and  punished  for  the  crime  of 
libel  without  a  jury.  In  England  it  was  formerly  held  that 
the  jury  should  have  power  to  pass  upon  the  fact  of  publica. 
tion  anyhow;  -and  afterward,  by  act  of  Parliament,  it  was 
provided  that  the  jury  should  have  power  to  pass  upon  the 
motive  also. 

So  I  take  it  that  a  court  without  a  jury  has  no  jurisdiction 
whatever  over  the  crime.  I  am  satisfied  that  under  this  law 
it  was  not  the  intention  of  Congress  to  confer  jurisdiction  on 
the  police  court  to  try  anybody  for  libel. 
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JOHN  A.  STEELE  vs.  CHARLOTTE  STEELE. 

In  Equity.— No.  3444. 

A  husband  cannot  maintain  a  aait  for  divorce  solely  on  the  ground  that 
his  wife  has  denied  matrimonial  intercourse  to  him. 

The  plaintiff  filed  a  bill  in  this  case  for  a  divorce  from  the 
defendant)  his  wife,  on  the  ground  of  desertion.  The  deser- 
tion com  plained  of  is,  that  the  defendant  withdrew  from  his  bed, 
and  denied  him  matrimonial  or  sexaal  intercourse ;  that  he 
continued  to  remain  in  the  same  house  with  the  defendant 
for  a  considerable  time  thereafter,  and  then  removed  to 
another  house,  whither  the  defendant  did  not  go ;  that  sub- 
sequently the  complainant  requested  the  defendant,  through 
a  friend,  <<  to  live  with  him  again  as  his  wife,''  and  she  replied 
that  ^'  he  could  come  and  live  in  the  house,  but  she  would 
not  live  with  him  as  his  wife,  i.  e,j  she  would  have  no  mat- 
rimonial intercourse  with  him." 

The  bill  prayed  for  divorce  a  vinculo  matrimonii^  on  the 
ground  of  desertion. 

The  proofs  established  that  the  complainant  and  defendant 
were  lawfully  married  in  September,  1865,  and  that  there 
were children  from  the  marriage,  and  that  the  defend- 
ant had  assigned  as  a  reason  for  denying  matrimonial  inter- 
course to  the  complainant  that  she  did  not  desire  to  have 
any  more  children. 

The  case  was  submitted  upon  bill  and  testimony  to  the 
court  below,  and  a  decree  was  made  dismissing  the  bill. 
The  case  is  now  here  on  an  appeal  from  that  decree. 

TF.  P.  Peirce,  for  complainant,  made  the  following  points: 

The  plaintiff  maintains  that  he  is  entitled  to  a  divorce 
from  the  bond  of  matrimony  under  an  act  of  Congress,  ap- 
proved June  1, 1870,  and  asks  that  the  decree  dismissing 
the  bill  be  reversed  on  the  following  grounds: 

1.  That  the  withdrawal  of  the  defendant  from  the  matri- 
monial bed  of  the  plaintiff,  for  the  uninterrupted  space  of  two 
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years,  was  desertion  within  the  meaning  of  the  statute.  (See 
Bishop  Mar.  Div.,  3d  ed.,  sections  506,510;  Browning,  Laws 
Mar.  Div.,  page  113,  &c.) 

2.  That  the  removal  of  the  plaintiff  from  the  hoase  in 
which  they  were  domiciled,  being  the  natural  and  inteDtional 
result  of  the  defendant's  conduct  toward  him,  constitates 
desertion  on  the  part  of  the  defendant.  (See  ffodges  vs.  Hodgeify 
1  Esp.,  441 ;  Camp  vs.  Camp^  18  Texas,  528 ;  Greenl.  Ev.,  sec 
18,  &c.;  Bishop  Mar.  Div.,  3d  ed.,  sections  517,  525 ;  Sehon- 
ler's  Dom.  Eel.,  1st  ed.,  54.) 

3.  That  the  subsequent  refusal  of  the  defendant  to  domicile 
with  the  plaintiff  '^  as  his  wife,''  and  also  the  fact  that  she 
now  remains  in  a  separate  domicile,  the  result  of  no  wrong  on 
the  part  of  the  plaintiff,  constitutes  desertion  on  the  part  of 
the  defendant.  (See  Bishop  Mar.  Div.,  3d  ed.,  sections  728, 
514;  Kent's  Com.,  8th  edition,  2d  volume,  174.) 

No  appearance  for  defendant. 

The  Court  were  of  opinion  that  the  statute  in  regard  to 
divorce  did  not  confer  authority  upon  the  court  to  decree  a 
dissolution  of  the  bonds  of  matrimony  on  the  grounds  setap 
in  this  case. 

The  chief-justice,  while  concurring  in  the  judgment,  ex- 
pressed the  opinion  that  a  denial  of  the  marital  right  of 
intercourse,  when  continued  for  a  period  of  two  years,  shoald 
be  regarded  as  a  desertion  within  the  meaning  of  the  statute 
unless  such  denial  was  made  in  consequence  of  inability  from 
sickness,  or  other  sufficient  cause,  in  good  faith. 

Order  appealed  from  affirmed. 
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ANDREW  NOEKR  AND  JOHN  G.  BUTLER,  ADMIN- 
ISTRATORS, &C.,  OF  SOPHIA  E.  COLTMAN,  vs. 
CHARLES  J.  BREWER. 

The  act  of  March  3, 18(>5y  providing  ^'  that  in  actions  by  or  against  execa- 
tors,  Slc:,  neither  party  shall  be  allowed  to  testify  against  the  otfa«r, 
as  to  any  transactions  with,  or  statements  by,  the  testator,"  &c.^ 
applies  to  actions  in  the  sapreme  court  of  the  District  of  Colnmbia. 
The  principle  is  again  announced,  that  this  is  a  court  of  the  United 
States. 

STATEMENT  OF  THE  CASE. 

Ou  the  trial  of  this  case  the  connsel  for  the  defendant 
requested  the  justice  presiding  to  require  the  defendant  to 
testify  as  to  a  transaction  with  the  plaintiff's  testator  on  the 
8th  of  February,  1871,  which  said  justice  refused  to  do.  The 
defendant  then  ofifered  himself  as  a  witness,  and  his  counsel 
offered  to  prove  by  him  what  occurred  between  himself  and 
the  testatrix,  Sophia  Goltman,  on  the  said  February  8, 1871^ 
with  relation  to  the  bonds  in  controversy.  Plaintiff  insisted 
he  was  not  competent  for  the  purpose  offered,  and  the  justice 
refused  to  allow  him  to  testify.  Defendant  excepted  to  such 
ruling.    The  verdict  was  in  favor  of  the  plaintiff. 

Middle  and  Miller  for  the  plaintiff. 

James  0.  Payne,  for  the  defendant,  contended  that — 

The  court  erred  in  refusing  to  allow  the  defendant  to  tes- 
tify. 

The  act  of  Congress  approved  July  2, 1864,  provides,  **  that 
upon  the  trial  of  any  issue  joined,  or  other  proceeding,  in 
any  court  of  justice  in  the  District  of  Columbia,  the  parties 
thereto  are  competent  and  compellable  to  give  evidence  viva 
voce  or  by  deposition,"  &c.     13  Stats,  at  Large,  374. 

In  the  civil  appropriation  bill  passed  by  the  same  Congress, 
it  is  provided  ''  that  in  the  courts  of  the  United  States  there 
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shall  be  no  exclusion  of  any  witness  on  account  of  color,  nor 
in  civil  actions  because  he  is  a  party  to  or  interested  in  the 
issue  tried.''    13  Stats,  at  Large,  551. 

On  the  3d  of  March,  1865,  this  act  was  amended  by  adding 
the  proviso,  'Hhat  in  actions  by  or  against  executors,  &c., 
neither  party  shall  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with,  or  statement  by,  the  testator,^  &c 
13  Stats,  at  Large,  533. 

This  amendatory  act  makes  no  reference  whatever  to  the 
act  first  above  cited,  and  as  it  does  not  amend  or  modify  that 
act  in  terms,  neither  can  it  be  held  to  do  so  by  implication. 
It  is  specific  in  its  terms  and  application.  Had  it  repealed 
the  statute  which  it  amends  or  modifies,  parties  to  suits  in 
the  courts  of  this  District  would  still  be  competent  witnesses 
under  the  act  first  abov^  cited,  and  which  was  passed  ex- 
pressly for  this  District. 

By  the  Court  : 

The  act  of  Congress  approved  July  2,  1864,  applies  in 
terms  only  to  courts  in  the  District  of  Columbia,  and  the  act 
of  March  3, 1865;  extends  to  the  courts  of  the  United  States, 
without  express  reference  to  this  District ;  but  we  have  had 
occasion  at  least  twice  to  declare  that  this  is  a  court  of  the 
United  States,  and  in  this  determination  we  have  been  sus- 
tained by  the  Supreme  Court  of  the  United  States.  We  again 
announce  it  emphatically,  and  that  a  general  law  relating  to 
such  courts  in  language  like  the  one  in  question,  necessarily 
applies  here. 

Judgment  affirmed. 
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WEITE  ET  AL.  vs.  FREEDMAN'S  BANK. 

Equity.— No.  2779. 

I.  Leased  premises  were  used  as  a  hotel,  and  the  lessee  execnted  trusts 
deeds  on  the  furniture  to  secure  the  parties  from  whom  he  purchased 
and  to  other  creditors.  Subsequently  the  landlord  accepted  in  lieu 
of  the  lessee  another  tenant,  who  bought  out  the  lessee  and  assumed 
the  payment  of  all  rent  in  arrear,  and  of  all  liens  upon  the  furniture. 
Upon  the  faith  of  this  agreement  the  tenant  paid  all  the  back  rent, 
and  the  rent  accruing  for  some  time  afterward,  to  the  landlord.  He 
also  paid  off  a  large  portion  of  the  claims  secured  by  the  deeds  of 
trust.  Held,  that  the  balance  due  upon  such  trust-deeds  had  priority 
over  the  landlord's  lien  for  rent,  and  that  there  was  a  change  of  ten- 
antry as  well  as  of  property  in  the  furniture. 

U.  A  landlord  will  lose  his  lien  by  conduct  which  misleads  bona-fide 
purchasers  for  valuable  contiideration. 

III.  Where  trustees  have  moneys  in  their  hands  claimed  by  a  landlord 
upon  his  lien  for  rent,  and  by  creditors  having  trust-deeds  on  the  fur> 
niture  on  the  rented  premises,  a  bill  of  interpleader  will  be  sustained 
when  the  fund  is  not  sufiScient  to  pay  both. 

STATEMENT  OF  THE  CASE. 

The  plaintiffs  in  this  caase  filed  their  bill  against  the 
Freedman's  Savings  and  Trast  Company,  and  Beall  &  Baker, 
and  alleged  that,  by  virtue  of  several  deeds  of  trast  and  a 
written  agreement  of  the  tenant,  they  sold  on  the  15th,  16th, 
and  17th  days  of  April,  1872,  the  goods,  chattels,  and  per- 
sonal property  in  the  *'  St.  James  Hotel,  ^  in  the  city  of 
Washington,  for  the  gross  sum  of  $5,713.80 ;  that  the  defend- 
ants Beall  &  Baker,  and  the  Freedman's  Savings  and  Trust 
Company,  each  demand  the  money  ]  that  there  is  not  suf- 
ficient to  pay  both  parties ;  and  they  pray  that  the  defend- 
ants may  be  compelled  to  interplead. 

The  defendants  answered,  and  from  the  admissions  in  the 
pleadings,  and  the  evidence,  the  following  facts  appear,  ta 
wit: 

On  the  30th  day  of  March,  1867,  Alphens  Middleton  and 
John  Hyatt,  executors  of  the  last  will  of  Benjamin  F.  Mid- 
dleton, deceased,  and  Benjamin  Beall,  one  of  the  defendants,. 
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made  a  lease  under  seal  to  George  W.  Bunker  and  William 
H.  Crosby,  whereby  they  demised  to  the  lessees,  for  the  term 
of  five  years  from  April  1, 1867,  the  hotel  on  the  corner  of 
Sixth  street  and  Pennsylvania  avenue  then  called  the  <'  Clar- 
endon House,''  now  known  as  the  "  St.  James  Hotel,"  reserv- 
ing a  yearly  rent  of  $4,000,  payable  in  equal  monthly  install- 
ments on  the  last  day  of  every  month.  The  lease  contained 
covenants  for  the  payment  of  the  rent,  for  quiet  enjoyment, 
that  the  tenants  should  not  sublet  without  the  written  eon- 
sent  of  the  lessors,  and  to  renew  the  lease  on  a  specified  prior 

notice. 

On  the  6th  day  of  April,  1867,  Bunker  &  Crosby,  the  les- 
sees, being  indebted  to  A.  T.  C.  Dodge  for  the  purchase- 
money  for  the  goods,  chattels,  and  personal  property  in  the 
said  "Clarendon  House,''  in  the  sum  of  $2,500,  gave  their  two 
promissory  notes  of  that  date  for  $1,250  each,  payable  to  the 
order  of  said  Dodge  in  nine  and  twelve  months  respectively, 
with  interest;  and  to  secure  the  payment  of  the  said  notes 
executed  and  delivered  to  the  plaintiff  Orestes  B.  Dodge  a 
deed  of  trust  on  the  goods,  chattels,  and  personal  property 
in  the  said  house. 

On  the  2d  day  of  October.  1868,  Crosby,  with  the  consent 
of  the  landlords,  sold  out  his  entire  interest  in  the  said  lease 
and  personal  property  to  George  W.  Bunker  and  Thomas  M. 
Plowman,  and  retired  from  the  concern ;  and  on  the  same  day 
Bunker  &  Plowman  gave  Crosby  their  two  promissory  notes 
of  $3,500  e«ach, being  for  the  purchase-price  of  Crosbj's  interest: 
and  to  secure  the  payment  thereof,  made  and  delivered  to 
the  complainant  Phillips  a  deed  of  trust  on  the  leasehold 
estate,  all  the  goods,  chattels,  household  and  kitchen  furniture 
in  the  said  hotel,  then  called  "  Bunker's  Avenue  Hotel,"  and 
also  on  all  other  goods  and  chattels,  &c.,  which  might  be  pat 
into  the  premises  in  substitution  or  renewal  of,  or  in  addition 
to,  those  then  contained  therein,  and,  also,  on  all  the  goods, 
chattels,  &c.,  which  might  be  put  into  the  addition  to  said 
hotel  then  being  erected,  and  on  the  leasehold  interest  in  said 
addition.  On  the  —  day  of  December,  1868,  an  addition  to 
the  hotel  was  completed  by  the  defendant  Beall,  which  was 
rented  to  Bunker  &  Plowman  at  the  rate  of  $1,300  per  annum, 
payable  monthly  in  equal  installments,  and  such  addition  «us 
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iDcorporated  into,  and  thenceforward  formed  a  part  of,  the 
**  St.  James  Hotel,  ^  tut  was  the  exclusive  property  of  Beall. 

On  the  17th  of  April,  1869,  Bunker  &  Plowman  executed  a 
deed  of  trust  on  the  leasehold  interest,  furniture,  &c.,  in  the 
St.  James  Hotel,  to  the  complainant  Phillips,  to  secure  to 
the  defendants  Beall  &  Baker  the  payment  of  an  account 
for  groceries  for  $5,000,  and  on  the  20th  of  December,  1869, 
they  executed  and  delivered  to  the  complainant  White  a 
deed  of  trust  on  the  same  property  to  secure  to  the  same 
parties  the  payment  of  $3,044,77. 

On  the  12th  day  of  March,  1870,  one  of  the  notes  for  $3,500 
given  to  Crosby  (the  other  being  paid)  was  duly  transferred 
to  the  Freedman's  Savings  and  Trust  Company  by  the  holder 
thereof,  and  on  the  2d  day  of  May,  1871,  one  of  the  aforesaid 
notes  for  $1,250  given  to  the  said  A.  T.  C.  Dodge  was  trans 
ferred  to  said  company  by  the  holder  thereof. 

On  or  about  the  10th  day  of  April,  1871,  Bunker  &  Plow- 
man  sold  all  their  interest  in  the  hotel-lease,  personal  prop- 
erty, &c.,  to  John  Spicer,  who,  in  pursuance  of  his  purchase, 
entered  and  took  possession  of  the  house  and  personal  prop- 
erty about  the  28th  day  of  April  following.  Spicer  so  pur- 
chased the  lease  of  the  hotel,  the  furniture,  fixtures,  &c.,  for 
the  sum  of  $3,500  in  cash,  and  in  addition  ngreed  and  assumed 
to  pay  the  rent  then  in  arrear,  and  the  liens  upon  the  per- 
sonal property  hereinbefore  mentioned,  amounting  altogether 
to  about  the  sum  of  $19,250.  The  $3,500  was  paid  in  cash  to 
Bunker  &  Plowman,  and  a  large  sum  for  arrears  of  rent 
was  paid  to  Beall  by  Spicer.  This  sale  to  Spicer  was  made 
after  frequent  consultations  about  it  with  Beall,  who  acted 
for  himself  and  as  the  agent  of  the  other  owners  of  the  realty, 
and  with  Beall's  assent  andapprobation. 

Upon  the  faith  of  this  agreement,  Spicer  parted  with  his 
money,  (about  thirteen  thousand  dollars,)  Bunker  &  Plowman 
parted  with  their  property,  and  Beall  received  all  the  money 
he  could  get,  and  availed  himself  of  all  the  advantages  of 
the  exchange.  Before  the  attachment  suits  hereinafter  men- 
tioned, Spicer  had  paid  all  the  rents  due  from  Bunker  & 
Plowman  at  the  time  of  the  sale  to  Spicer. 
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On  the  aoth  day  of  August,  1871,  a  suit  at  law  (No.  8849) 
was  commenced  in  this  court,  in  the  name  of  Benjamin  BeaD, 
Alpheus  Middleton,  and  Jesse  Middleton,  against  Banker  & 
Plowman,  for  rent  in  arrear,  upon  which  an  attachment  was 
issued  and  served  on  the  personal  property  in  the  St.  James 
Hotel.  The  defendants  in  this  suit  did  not  appear  or  plead, 
and  a  judgment  by  default  was  entered  against  tbem  for  the 
sum  of  $925,  and  on  the  18th  of  January,  1872,  an  execa- 
tion  was  issued  thereon  and  levied  on  the  property.  And  on 
the  same  day  a  suit  was  commenced  by  Beiyamin  Beall 
agaiust  the  same  parties  for  rent  in  arrear,  with  like  proceed- 
ings, and  a  judgment  for  383.31  was  entered  for  plaintiff.  On 
the  30th  of  December,  1871,  two  more  suits,  like  the  oihers, 
were  began,  and  judgments  were  entered  and  levies  made  as 
before.  These  suits  were  begun  and  prosecuted  to  judgment, 
and  executions  were  entered,  as  if  the  plaintiffs  were  the  land- 
lords and  Bunker  &  Plowman  the  tenants  of  the  hotel  and 
the  owners  of  the  property,  entirely  ignoring  the  sale  to 
Spicer  and  his  possession.  On  the  15th,  16th,  and  17th  days 
of  April,  1872,  the  complainants  made  sale  of  the  goods, 
and  this  suit  was  brought  to  settle  the  respective  right  of  tbe 
claimants  to  the  fund. 

The  Freedman's  Savings  and  Trust  Company  claim  under 
the  trust-deeds  of  April  6, 1867,  and  October  2, 1868,  and  the 
other  parties  claim  by  virtue  of  the  statute  creating  liens  in 
favor  of  landlords,  and  the  judgments  above  mentioned. 

Tf .  D.  DavUlge  for  complainants. 

Enoch  Totten  for  Freedman's  Bank : 

L  The  sale  to  Spicer,  made  by  Bunker  &  Plowman,  with 
the  consent  of  the  landlords,  followed  by  the  continned 
possession  of  Spicer,  terminated  the  relation  of  landlord  and 
tenant  previously  existing  between  Bunker  &  Plowman  and 
the  landlords.  Taylor's  Landlord  and  Tenant,  §514;  nifp 
vs.  Soulihorpe^l  Barn.  &  Alderson,  50;  Phene  vs.  Poppieweih 
12  O.  B.,  (N.  S.,)  334 ;  NicholU  vs.  Atherstine,  59  E.  C.  L.,  W3; 
Hammerton  vs.  Stead.^  10  E.  G.  L.,  159;  Dodd  vs.  Ackloruj  4() 
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B.  0.  L.,  670;  Stone  x».  Whiting^  3  B.  0.  L.,  331-,  Banddll  vs. 
Bich^  11  Mass.,  493;  MoKinney  vs.  ReedeTj  7  Watts,  123; 
Grinder's  Appeal,  5  Barr,  422. 

2.  The  tenancy  having  changed,  the  lien  of  the  landlord, 
which  otherwise  might  have  been  continuing,  was  inter- 
rupted, and  the  liens  of  the  creditors  by  virtue  of  the  deeds 
of  trust  attached  and  became  prior  liens.  (See  14  Stat,  404.) 
Bven  if  the  suits  at  law  for  arrears  of  rent  had  been  brought 
against  Spicer,  the  trust-deed  would  have  precedence  over 
the  landlord's  lien. 

3.  The  attachment  suits  against  Bunker  &  Plowmam  can- 
not affect  the  property.  They  were  not  brought  to  recover 
rent  tbr  the  property  before  the  sale,  but  for  rent  claimed  to 
have  accrued  against  Bunker  &  Plowman  after  their  tenancy 
had  terminated. 

4.  These  suits  were  not  brought  in  the  name  of  the  proper 
persons,  even  if  Bunker  &  Plowman  had  continued  to  be  ten- 
ants. 

5.  The  statute  lien  had  expired  as  to  a  large  part  of  the 
claims  sued  on,  and  a  large  part  of  the  rent  sued  for  was  not 
due,  at  the  time  of  the  commencement  of  the  respective  suits* 

Mr.  Justice  Humphbeys  delivered  the  opinion  of  the 
court : 

The  trustees  have  in  their  hands  moneys  claimed  by  differ- 
ent parties,  and  this  bill  asks  that  those  parties  shall  inter- 
plead. They  have  done  so,  and  each  claims  priority.  The 
contest  is  between  a  landlord's  lien  for  rent  and  mortgage- 
cre<litors,  on  the  furniture  on  the  rented  premises. 

Attachments  were  levied  to  enforce  the  landlord's  lien,  but 
by  the  consent  of  all  parties  the  property  was  sold  by  the 
trustees,  the  payment  of  which  to  creditors  was  to  be  post- 
poned till  this  litigation  should  determine  whether  the  pro- 
ceeds should  be  handed  to  the  landlord  or  the  mortgagees. 
The  questions  arising  are  to  be  determined  in  general  term 
in  the  first  instance.  The  statute  giving  the  landlord  a  lieu 
is  very  explicit,  and  we  think  is  somewhat  plain  in  its  terms. 

After  the  premises  were  rented  and  taken  possession  of^ 
the  tenants  gave  a  deed  of  trust  to  secure  creditors,  and  ia 
33  d  0 


614  Supreme  Coubt,  D.  G.  [April  T., 

White  et  al.  TS.  Freedmftn's  Bank. 


the  due  course  of  trade  the  notes,  to  secure  which  the  tmst 
had  been  executed,  were  transferred  for  value  to  the  Freed- 
man's  Bank.    The  evidence  shows  that  the  mooej  loaned  by 
the  bank  on  the  faith  of  the  mortgages  was  used  by  the  parties 
in  different  ways  in  and  about  the  affairs  and  business  of  the 
hotel,  or  in  transactions  connected  therewith.    We  think  the 
evidence  further  shows  a  knowledge  on  the  part  of  the  land- 
lord that  the  moneys  obtained  on  the  faith  of  the  notes  and 
trusts  did  go  to  enable  the  tenants  to  keep  up  the  hotel  and 
pay  the  rents  for  one  or  two  years.    We  think  the  evideDce 
further  shows  an  assent  to  a  sale  and  change  of  tenancy  on  the 
part  of  the  landlord ;  that  the  rents  were  all  paid  for  a  cod- 
siderable  period  of  time  after  the  execution  of  the  trust4eed&, 
and  that  there  was  an  assent  on  the  part  of  the  landlord  to  tJie 
change  of  the  property  in  the  furniture,  subject  to  the  mort- 
gages; and  we  think  the  evidence  fully  establishes  the  priority 
of  the  deeds  for  rents  accruing  after  the  execution  and  record- 
ing of  the  deeds;  and  that  the  proofs  establish  an  acquies- 
cence on  the  part  of  the  landlord  to  the  security  of  the  tniatB^ 
whereby  the  lender  of  money  would  be  lulled  into  reposing 
upon  such  security. 

The  statute  giving  landlords  a  lien  was  never  Intended  to 
be  used  for  such  purpose.  A  landlord,  like  any  other  cred- 
itor, will  lose  his  lien  by  conduct  which  misleads  bona-f4t 
purchasers  for  a  valuable  consideration. 

A  decree  will  be  drawn  establishing  the  priority  of  the 
deeds  of  trust  in  favor  of  the  Freedman's  Savings  and  Trosi 
Company,  a  reference  to  the  auditor  and  master  to  report  to 
the  special  term  as  to  the  amounts  of  the  trustees'  accoonU. 
and  distribute  the  funds  in  hand  according  to  the  dat«s  of 
the  deeds,  and  the  surplus,  if  any,  to  the  landlord. 

Mr.  Justice  Wylie  dissenting. 
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SAMUEL  NORMENT  vs.  GEORGE  FASTNAGHT  ET  AL, 

At  Law.— No.  3134. 

1.  An  expert  cannot  give  his  opinion  whether  upon  the  face  of  a  convey- 
ance of  real  estate  it  covers  the  premises  in  controversy. 

STATEMENT  OP  THE   CASE. 

This  action  was  brought  by  the  plaintiff  under  the  land, 
lord  and  tenant  act  of  July  4,  1864,  on  the  12th  day  of 
March,  1873,  before  a  justice  of  the  peace,  to  recover  posses- 
sion of  certain  premises  situated  on  Sixth  street,  northwest, 
in  the  District  of  Columbia,  and  upon  the  trial  before  said 
justice  the  defendant  pleaded  title  to  the  premises  in  Jam^s 
Edward  Fastnaght;  whereupon  the  said  justice  certified  the 
case  to  the  circuit  court. 

Plaintiff  claims  title  by  purchase  at  trustee's  sale  on  the 
6th  day  of  February,  1869,  by  J.  N.  Oliver,  trustee,  under  a 
deed  of  trust  made,  by  George  Fastnaght,  and  Mary  Ellen 
Fastnaght,  under  a  deed  executed  to  him  by  said  trustee, 
dated  March  25,  187L  Mary  E.  Fastnaght,  ooe  of  the 
grantors  in  said  deed  of  trust,  obtained  title  to  the  said  prem- 
ises from  Margaret  Fastnaght  by  deed  dated  May  12, 1856, 
under  whom  all  parties  claim. 

Upon  the  purchase  of  said  premises,  under  deed  of  trust 
by  plaintiff,  an  agreement  was  made  between  the  plaintiff  and 
defendant,  George  Fastnaght,  to  rent  said  premises  at  eight 
dollars  per  month,  payable  monthly;  pursuant  to  which  said 
George  Fastnaght  commenced  the  occupation  of  said  prem- 
ises on  or  about  the  first  day  of  June,  1869,  and  continued  to 
occupy  the  same  as  tenant  of  the  said  plaintiff  up  to  the 
present  time,  paying  rent  therefor  twenty-three  months,  to 
May  1, 1871,  without  objection;  since  then  no  rent  has  been 
paid. 

Plaintiff  also  proved  that  a  suit  was  commenced  by 
him  before  Justice  Weaver  for  the  recovery  of  two  months' 
rent,  commenciug  May  1, 1871  ]  a  judgment  in  said  suit  for 
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(80.  Also,  au  appeal  from  said  judgmeut  to  the  supreme 
court  of  the  District  of  Columbia ;  a  trial  of  Ihe  same  upon 
the  merits  in  said  supreme  court,  aud  an  affirmance  thereoL 

In  the  deeds  introduced  by  the  plaintiff  to  prove  his  title, 
the  description  of  the  premises  in  question  reads  as  follows: 

^^  All  that  certain  piece  or  parcel  of  ground,  viz :  The  sooth 
sixteen  (16)  feet  front  on  Sixth  street  west,  being  a  part  of 
the  north  part  of  lot  four,  (4,)  in  square  four  hundred  and  sev- 
enty-seven, (477,)  described  as  follows :  Begfinning  on  Sixth 
street,  at  the  northwest  corner  of  sait  part  of  lot  four,  (4,)  in 
aforesaid  square,  running  thence  south  sixteen  (16)  feet 
thence  east  ninety-three  (9i)  feet  four  and  one-half  (4^)  inches, 
thence  north  sixteen  (16)  feet,  thence  west  ninety-three  (93) 
feet  four  and  one-half  (4J)  inches  to  beginning.'' 

When  the  plaintiff  rested  his  case,  one  of  the  defendanUs 
by  his  counsel,  introduced  William  H.  Ward,  who  proved 
that  he  had  been  an  examiner  of  titles  in  this  city  for  twenty- 
five  years,  and  offered  to  prove  by  him  that  fhe  deed  from 
Margaret  Fastnaght  to  Mary  E.  Fastnaght,  dated  the  12th 
day  of  May,  1856,  and  read  by  the  plaintiff  to  the  jury,  did 
not  cover  the  lot  in  dispute,  but  by  its  specific  boundary  cot* 
ered  another  lot  or  piece  of  ground,  to  which  testioAODy  as 
offered  the  plaintiff  objected,  and  the  ooart  sustained  the 
objection,  and  decided,  as  a  matter  of  law,  that  the  deed^hr 
its  description,  metes,  and  boands,  covered  or  applied  to  the 
piece  of  ground  in  dispute ;  whereupon  the  counsel  for  the 
defendants  made  his  exceptions  to  the  said  ruling. 

The  defendants  also  offered  to  prove  by  the  said  witness. 
Ward,  and  to  explain  by  him,  the  ambiguity  which  appears 
upon  the  face  of  the  said  deed,  and  to  show  that  it  was  intend, 
ed  by  the  parties  thereto  that  it  should  apply  to  another 
and  different  piece  or  parcel  of  ground,  and  not  to  the  piece 
of  ground  in  controversy ;  to  which  testimony  offered  the 
plaintiff,  by  his  counsel,  objected,  and  the  ciourt  sustained  the 
objection ;  which  ruling  was  also  excepted  to. 

The  defendants  offered  no  further  testimony.  The  coort 
instructed  the  jury  that,  as  matter  of  law,  the  said  deed  from 
Margaret  Fastnaght  to  Mary  E.  Fastnaght  covered  the  prem- 
ises in  cx)ntroversy,  and  they  must  find  for  the  plainti£ 
Verdict  accordingly. 
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8tiUon  and  Hawes  for  plaintiff : 

l8t.  If  the  description  is  obscnre,  the  whole  should  be  read 
together,  and  so  read  as  to  give  effect  to  the  whole  instrament, 
and  if  one  or  two  readings  is  consistent  as  a  whole,  and  the  oth- 
er is  inconsistent,  the  consistent  one  will  of  course  be  adopted. 
Bedfield  on  Wills,  pp.  438,  439.  So  when  the  description 
admits  of  two  constructions,  one  of  which  will  give  force  and 
effect  to  it,  and  the  other  will  not,  the  former  is  the  proper 
one. 

2d.  Ambiguities  may  be  patent  or  latent ;  the  former  appear 
upon  the  face  of  the  instrument,  while  the  latter  do  not 

Patent  ambiguities  cannot  be  explained  by  parol  evidence, 
and  will  render  the  instrument  to  that  extent  inoperative, 
4  Mass.  Reports,  2(^5  ;  7  Granch,  267 ;  Jarman  on  Wills,  315. 
Bedfield  on  Wills,  pp.  4«38  and  439,  note  '^  d,"  and  cases  there 
<sited,  decided  that  even  the  testimony  of  the  party  who  drew 
the  instrument  cannot  be  resorted  to  in  order  to  determine 
the  particular  intent  in  cases  of  patent  ambiguities.  Also,  see 
1st  Greenleaf s  Evidence,  sections  298  to  302  inclusive. 

3d.  In  this  case  the  description  contained  in  the  deed 
is,  first,  a  genenil  one,  and  then  follow  the  courses  and  dis- 
tances, which  are  definite  and  unambiguous,  unless  as  to  the 
beginning  point,  which  point,  if  construed  as  is  claimed  by 
plaintiff  and  decided  in  the  court  below,  is  entirely  consistent 
with  the  general  description  which  precedes  it. 

It  commenced  by  the  words  "  the  south  16  feet,"  which  evi^ 
dently  means  the  south  16  feet  of  the  north  half  or  part  of 
said  lot  4,  as  the  words  ^^  the  north  part "  (half)  of  lot  4,  square 
477,  admit  of  no  other  meaning. 

Then  follow  the  words :  ^^  Beginning  on  Sixth  street  at  the 
northwest  corner  of  said  part  (south  16  feet  of  north  half)  of 
lot  numbered  4,  in  the  aforesaid  square,  and  running  thence," 
&c. 

Now,  had  it  been  intended  to  commence  at  the  northwest 
corner  of  lot  4,  instead  of  the  northwest  corner  of  the  south  part 
of  said  lot  4,  the  words  "part  of"  would  have  been  omitted. 
Any  other  construction  would  be  forced  and  unreasonable^ 
and  render  the  deed  inoperative  and  void. 


518  Supreme  Court,  D.  O.  [April  T., 

Norment  ts.  Fastnairht  el  al. 

4th.  All  parties  have  recognized  and  adopted  this  view  of 
the  case;  borrowed  and  loaned  money  upon  it;  occupied 
under  and  paid  rent  for  it,  and  are  estopped  from  now  claim- 
ing otherwise,  by  their  own  acts  and  all  the  circnmstaDoes 
in  the  case. 


Moore  &  Newman  for  defendants  : 

If  the  description  of  ground  in  a  deed  is  ambiguoos  or 
doubtfal,  parol  evidence  of  the  practical  construction  given 
by  the  parties,  by  acts  of  occupancy,  recognition  of  moDo- 
ments  or  boundaries,  or  otherwise,  is  admissible  in  aid  of 
the  interpretation.  1  Green,  on  Ev.,  p.  350,  latter  part  of 
note  2 ;  Atkinson  vs.  Cummins^  9  How.,  479 ;  Stone  vs.  Glark^  1 
Met.,  378 ;  Crafts  et  ah  vs.  Hihhard  et  ai.,  4  Met.,  438. 

Where  there  is  an  ambiguity  which  impedes  the  execution 
of  the  contract,  it  is  first,  if  possible,  to  be  resolved  on  a 
view  of  the  whole  contract  or  instrument,  aided  by  the  ad- 
mitted views  of  the  parties,  and  if  indispensable,  parol  evi- 
dence may  be  admitted  to  clear  it.  2  Bouv.  Law  Die,  286, 
(Construction ;)  Jackson  vs.  Wilkinsonj  17  John.,  146. 

Where  the  language  of  a  deed  is  doubtful  in  the  descriptm 
of  the  land  conveyed,  parol  evidence  of  the  practical  interpre- 
tation, by  the  acts  of  the  parties,  is  admissible,  to  remove 
the  doubt.  1  Green,  on  Ev.,  s.  293,  and  authorities ;  Stone  y^ 
Clarkyl  Met.,  378;  1  Sugden  on  Vend.,  (6th  edition,)  211, 
note  1 ;  Codman  et  al.  vs.  Winslowy  10  Mass.,  149. 

If  the  premises  be  described  in  general  terms  and  a  par- 
ticular description  be  added,  the  latter  controls  the  former. 
1  Green,  on  Ev.,  sec.  301. 

In  the  description  of  property  in  a  deed,  specific  bounda- 
ries, or  metes  and  bounds,  control  courses,  distances,  and 
quantity,  and  if  a  description  contains  all  three,  and  the 
course  and  distance,  or  quantity,  be  incompatible  with  tibe 
specific  boundaries,  the  latter  prevails. 

By  the  Court: 

The  defendant  offered  Ward  as  an  expert  to  testify  that 
upon  the  face  of  the  conveyance  of  real  estate  it  did  oot 
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apply  to  or  cover  the  premises  in  controversy.  We  think  the 
objection  was  properly  sustained.  Experts  cannot  be  called 
to  give  their  opinions  on  a  snbject  of  this  character.  Wit- 
nesses are  competent  to  show  lines  and  measurements,  but 
the  construction  of  written  instruments  is  for  the  court  alone. 
Judgment  affirmed. 

Mr.  Justice  Humphreys  dissenting. 
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APPEAL  FROM  THE  DECISION  OF  THE  COMMIS- 
SIONEE  OF  PATEITTS  IN  THE  MATTER  OF  THE 
APPLICATION  OF  DEWITT  0.  BAXTER  FOB  A 
PATENT  FOR  AN  IMPROVED  PORTABLE  FOBGB. 

I.  An  improvement  described  in  the  claim  as  "  the  combination  of  the 

hearth-plate  of  a  portable  furnace  with  wroaght-iron  tabular  legs 
connected  together,  all  substantially  as  set  forth,"  does  not  indicate 
in  any  degree  invention.  It  is  simply  the  result  of  the  judgment  aad 
knowledge  which  is  expected  of  every  competent  mechanic,  and  is 
not  patentable. 

II.  The  properties  and  advantages  of  hollow  wrought-iron  legs  as  8op> 

ports  for  a  structure  being  well  known,  to  substitute  them  for  solid 
legs  in  a  portable  forge  is  but  the  application  of  knowledge  alreadj 
possessed  by  competent  mechanics,  and  does  not  require  iuTeotioiL 

STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents.  The  patent  was  refused  in  this  case  for  the  want  of 
sufficient  invention  in  the  improvement.  The  invention  con- 
sists of  a  peculiar  manner  of  constructing  the  stands  or  Bap- 
ports  of  portable  furnaces,  with  a  view  to  the  attainment 
of  lightness,  durability,  and  stability.  These  supports  or  legs 
are  described  in  the  application  as  made  of  wroaght-iron 
tubes  secured  to  the  hearth  by  passing  through  it  and  receiv- 
ing a  screw,  cap,  or  nut  above  the  plate  or  hearth,  so  as  to 
secure  the  same  firmly.  The  application  also  states  as  fol- 
lows : 

^'It  has  been  a  common  practice  to  make  portable-fnmaoe 
supports  either  of  heavy  cast  iron  or  of  equally  cumbrons 
sheet-iron  in  the  form  of  a  hollow  cylinder,  the  frames  or  sup- 
ports in  either  case  detracting  from  the  portability  of  the  fur- 
nace. 

'^  The  frame  or  stand  of  wrought-iron  tubes  is  not  only 
economical  in  point  of  construction,  but  is  remarkably  light, 
and  at  the  same  time  more  capable  of  withstanding  the 
shocks  necessarily  received  during  transportation  than  the 
heavier  cast-iron  frames. 
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"  I  claim  as  my  invention  : 

<*  The  combination  of  a  hearth -plate,  of  a  portable  farnace 
with  wroughtiron  tubular  legs  connected  together,  all  sab- 
stantially  as  set  forth." 

The  decision  of  the  Commissioner  was  rendered  October  21, 
1872,  and  it  is  now  here  by  appeal. 

Howson  &  Son  for  De  Witt  C.  Baxter. 

Marcus  S.  Hopkins  for  the  Commissioner. 

Cabtteb,  O.  J.,  delivered  the  opinion  of  the  court : 

The  decision  of  the  Commissioner  of  Patents  is  affirmed, 
and  we  adopt  the  reasons  stated  by  him  for  our  own  judg- 
ment, as  they  fully  express  our  views,  and  read  as  follows : 

<^  The  improvement  which  applicant  has  made  in  portable 
furnaces — and  I  have  no  doubt  he  has  made  on6 — consists  in 
supporting  them  upon  hollow  wrought-iron  legs,  whereby 
sufficient  strength  is  obtained  in  the  legs,  and  at  the  same 
time  they  are  rendered  lighter  than  those  heretofore  made  of 
4Bolid  cast-iron.  But  the  difficulty  is,  as  the  examiner  says, 
that  the  improvement  'does  not  indicate  in  any  degree  in- 
vention.' It  is  simply  the  result  of  the  exercise  of  that  judg- 
ment and  the  application  of  that  knowledge  (in  view  of  the 
fact  that  wrought  hollow  tubes  are  used  in  so  many  analo- 
gous situations,  where  strength,  lightness  and  economy  of 
material  are  requisite)  which  is  expected  of  every  competent 
mechanic.  In  a  less  developed  state  of  the  art  of  making 
and  applying  tubular  legs  and  supports,  it  is  possible  a  pat- 
ent such  as  applicant  seeks  might  be  legally  granted,  but 
not  now.  The  references  cited  by  the  examiner  are  in  point 
as  showing  the  various  applications  of  tubular  supports  anal- 
ogous to  applicant's,  and  exhibiting  his  as  barren  of  inven- 
tion. 

The  decision  of  the  board  is  affirmed." 
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STEPHEN   TALTY    vs.    FRBEDMAN'8    TRUST   COM- 
PANY. 

AT  Law.— No.  9470. 

I.  A  claim  against  the  late  corporatioa  of  Washington,  commonly  called 

a  voncher,  consisting  of  a  bill  for  work  performed  by  plaintiff  for  the 
corporation,  together  with  certificates  of    the  proper  officers  that 
it  was  duly  approved  and  allowed  for  the  sum  of  $6,096.75,  is  nut 
strictly  a  commercial  Instrument ;  but  where  it  has  been  indorsed  ia 
blank  by  the  plaintiff  and  delivered  to  a  broker  as  secarity  to  niM 
money,  and  no  mark  put  on  it  to  designate  a  wish  to  ooafcrol  it,  or  to 
restrict  the  indorsement,  and  as  paper  of  this  kind  is  extensively  used 
for  the  pnrpose  of  borrowing  money :  Held,  that  the  plaintiff  ooold  Dot 
maintain  replevin  to  recover  the  voncher  from  an  innocent  bona-fid« 
holder  for  a  valuable  consideration,  without  tendering  bim  the  amooDt 
paid  therefor. 

II.  Where  the  plaintiff  made  his  promissory  note  for  $:),000,  payable  to 

his  own  order,  and  indorsed  it  and  delivered  it  to  a  broker  to  get  di»> 
counted,  giving  him  the  voncher  as  security,  and  the  noto  was  dis- 
counted  and  the  proceeds  paid  plaintiff,  and  the  broker  claimed  thftt 
the  voncher  was  given  upon  an  agreement  that  he  might  sell  and 
dispose  of  it  at  any  time  for  90  cents  on  the  dollar,  and  the  plaintiff 
claimed  that  he  was  not  to  sell  it  until  after  maturity  and  non-par- 
meut  of  the  note,  and  the  broker  sold  it  to  the  defendant  before  snch 
maturity,  for  a  valuable  consideration,  and  without  any  notice  or 
knowledge  of  such  arrangement :  Held,  upon  this  state  of  faces  it  was 
proper  for  the  justice  who  tried  the  case  below  to  instruct  the  jury 
to  return  a  verdict  for  defendant,  as  there  was  no  proof  of  tender  be- 
fore suit  brought. 

STATEMENT  OP  THE  CASE. 

This  is  an  action  of  replevin  to  recover  the  possession  of  » 
claim  consisting  of  an  evidence  of  indebtedness  dae  the 
plaintiff  from  the  corporation  of  Washington,  and  commonlj 
called  a  voucher.  On  the  trial  the  plaintiff  proved  that  the 
voucher  had  been  replevied  and  delivered  to  him,  aud  that 
on  January  6,  1872,  he  owned  it.  The  bill  of  exceptions  sets 
it  out  in  tlie  words  and  figures  following: 
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**  Surveyor's  Office  of  the  District  of  CoLu^reiA, 

Washington^  D.  C,  Dec.  9, 1871. 

The  corporation  of  Washington,  to  Stephen  Talty,  Dr. 

To  grading  and  graveling  I  street  north,  from  7th 
east  to  the  eastern  boundary  of  the  city,  in  ac- 
cordance with  an  act  of  the  corporation  approved 
January  22,  1870,  and  the  contract  dated  Janu- 
ary 3,  1871,  viz :  21,099  cubic  yards,  at  17  cents 
per  yard  $3,686  83    ' 

13,944  square  yards  gravel,  at  18  cents  per  square 
yard 2,609  92 


6,096  75 
Duplicate. 

WM.  FORSYTH, 

Surveyor  of  the  District  of  Columbia,^ 
Endorsed:  " Stephen  Talty." 

<<  Office  of  the  Auditing  Commission,  appointed  under  the  act 
of  the  legislative  assembly  approved  June  16,  A.  D.  1871." 

"  Washington,  D.  C,  1871. 

Received  of  Stephen  Talty,  of  Washington,  a  claim  against 
the  corporation  of  Washington,  contract  completed,  together 
with  one  voucher  register,  ^o,  605 ;  amount,  $6,096.75. 

Stamped,  Auditing  Commission. 

ED.  M.  FAETZ,  for  Cleric.^ 
Endorsed:  "Stephen  Talty." 

"  Claim  No.  605,  in  favor  of  Stephen  Talty,  for  $6,096.76 
(six  thousand  and  ninety-six  dollars  and  seventy-five  cents,) 
has  been  examined  and  approved  by  the  commission  to  audit 
the  same. 

A.  S.  PRATT, 

CAVm.  Comm.^ 
"  January  4, 1872." 

The  plaintiff  was  examined  as  a  witness  on  his  own  behalf, 
and  swore,  in  substance  : 

*'  That  on  the  said  6th  day  of  January  he  employed  one  M,. 
H.  N.  Kendig  to  borrow  for  him  the  sum  of  $3,000  for  sixty 
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days,  and  at  the  saggestion  of  the  said  Kendig  delivered  to 
him  the  papers  aforesaid  as  collateral  security  for  the  pay- 
ment of  a  promissory  note,  in  the  words  following,  bat  ^• 
roneously  dated  A,  D.  1871  instead  of  A.  D.  1872. 


*«  $3,000.]  "  Washington,  D.  C,  January  6, 1871. 

Sixty  days  after  date  I  promise  to  pay  to  the  order  of 
myself,  (voucher  $6,096.75,  coll.,)  three  thousand  dollars,  at 
the  First  National  Bank  of  Washington,  D.  C,  value  re- 
ceived, with  ten  per  cent.  int. 

<*  STEPHEN  TALTY." 
Endorsed :  "  Stephen  Talty.'* 

^*  That  said  Kendig  took  the  said  note  and  the  said  col- 
lateral away  with  him,  and  shortly  thereafter,  on  the  same 
day  with  the  date  of  said  note,  returned  and  paid  over  to  the 
plaintiff  the  amount  of  the  said  note,  less  the  discount  thereon, 
at  the  rate  of  ten  per  centum  per  annum ;  that  the  exproi 
understanding  and  agreement  between  the  plaintiff  and  the  toid 
Kendig  was  that^  if  the  plaintiff  failed  to  pay  his  said  note  at 
its  maturity^  the  said  Kendig  should  have  the  right  to  buy  »aid 
collateral  at  the  rate  of  ninety  cents  on  the  dollar ,  if  he  w 
desired  ;  that  before  the  said  note  had  matured,  the  plaintiff 
ascertained  that  said  Kendig  had  taken  up  his  said  note; 
and  a  day  or  two  before  it  matured  the  plaintiff,  to  pay  bis 
note  and  obtain  bis  collaterals,  called  to  see  said  Kendig 
and  offered  to  pay  said  note  and  demanded  its  surrender, 
together  with  the  said  collaterals,  but  the  said  Kendig  would 
not  accept  such  payment,  and  refused  to  deliver  said  note  or 
said  collaterals ;  that  the  plaiutiff  further  ascertained  that 
said  Kendig  had,  without  his,  the  plaintiff's,  knowledge  or 
authority,  sold  said  collaterals  to  D.  L.  Eaton,  now  deceased, 
the  then  actuary  of  the  defendant,  for  ninety-six  cents  on  the 
dollar,  on  or  about  the  26th  day  of  January,  A.  D.  1872,  and 
said  Kendig  had  taken  up  said  note  on  the  said  1st  day  of 
February,  A.  D.  1872,  and  still  held  the  same;  that  said 
actuary  had  presented  said  collaterals  to  the  chairman  of  the 
committee  of  indebtedness  of  the  house  of  delegates,  D.  C 
on  said  26th  day  of  January,  and  received  from  him  said 
«laim.  No.  605. 

^^  That  he  caused  his  duly-authorized  agent  to  demand  d 
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the  said  actuary  the  surrender  of  his  said  claim  to  him,  which 
demand  was  refused  by  the  said  aetaary,  and  thereupon  the 
plaintiff  brought  this  suit ;  that  subsequently  he,  the  plaint- 
iff, collected  the  whole  amount  of  his  claim,  and  executed  a 
receipt  therefor."    And  there  rested  his  case. 

The  defendant  in  its  behalf  gave  evidence  to  the  jury 
tending  to  show  that  when  the  said  collateral  voucher  was 
pledged  by  said  plaintiff  to  said  Kendig,  it  was  agreed 
by  and  between  said  Kendig  and  said  plaintiff  that  said 
Kendig  might,  if  he  should  so  elect,  sell  or  take  the  said 
voucher  at  ninety  cents  on  the  dollar,  at  any  time  before  the 
maturity  of  the  said  note ;  and  that  said  Kendig  did  elect  to 
sell  the  said  collateral  voucher,  and  out  of  the  proceeds  of 
such  sale  took  up  said  note,  and  afterward  offered  to  pay  the 
balance  of  the  proceeds  of  the  voucher,  computed  as  afore- 
said at  ninety  cents  on  the  dollar,  to  said  plaintiff,  before  the 
maturity  of  said  note ;  and  that  said  plaintiff  refused  to  take 
or  accept  the  said  money ;  and  the  said  Kendig  also  testified 
as  follows : 

*'  Q.  The  only  transaction  between  yourself,  as  you  claim 
il,  was  a  transaction  between  yourself  and  the  Freedman's 
Bank,  was  simply  the  sale  of  the  collateral  ? 

A.  Yes,  sir. 

Q.  You  claim  to  be  its  owner  ? 

A.  Yes,  sir. 

Q.  Did  you  say  anything  to  Colonel  Eaton  about  your 
transaction  with  Mr.  Talty  1 

A.  No,  sir ;  not  that  I  know  of. 

Q.  You  did  not  tell  him  how  you  came  by  it,  from  whom 
you  got  it,  or  what  you  paid  for  it,  or  what  you  had  to  do 
with  it  ? 

A.  No  sir ;  1  certainly  never  told  him  what  I  paid  for  it.'^ 

And  that  no  tender  of  any  kind  was  made  by  the  plaintiff 
to  the  defendant  before  the  commencement  of  this  suit ;  and 
that  said  Kendig  was  a  broker  and  negotiator  of  loans  at  the 
time  of  the  pledge  to  him ;  and  that  it  was  understood  at  the 
time  by  said  plaintiff  that  he,  said  Kendig,  did  not  have  the 
money  himself,  but  must  procure  the  same  for  said  plaintiff 
on  the  note  and  said  collateral  security,  from  some  other  per- 
son ;  and  that  said  Kendig  received  no  commission  or  com- 
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pensatioD  from  the  plaintiff  for  his  services,  but  relied  for  bis 
<30uipensatiou  upon' the  option  given  to  him  by  the  plaintiff 
to  sell  or  take  said  voucher  at  ninety  cents  as  aforesaid,  thas 
getting  the  benefit  of  the  rise  in  the  market,  if  any  shonld 
occur.  That  he  sold  the  said  voucher  to  the  defendant  at 
ninety-six  cents  on  the  dollar,  and  afterward,  and  before  the 
maturity  of  the  said  not€,  the  said  Kendig  told  the  plaintiff 
he  had  so  sold  said  voucher,  and  offered  to  account  with  him 
therefor  at  ninety  cents  on  the  dollar,  which  offier  the  plaint^ 
iff  rejected. 

And  after  all  the  evidence  in  the  cause  had  closed,  the 
court  charged  the  jury  as  follows: 

"  Gentlemen  of  the  jury,  you  may  render  your  verdict  for 
the  defendant  in  this  cause.  The  verdict  will  be  that  the 
defendant  is  entitled  to  a  return  of  the  property  replevied,  or 
its  full  value;  and  you  will  assess  its  value  at  what  yoa  think 
has  been  proved  to  be  its  value  in  the  market ;"  to  which 
charge  and  each  and  every  part  thereof  the  plaintiff  excepts, 
and  the  case  is  now  here  upon  this  exception. 

Joseph  H.  Bradley,  jr.,  for  plaintiff,  with  whom  was  A.  G. 
Riddle,  made  the  points  following: 

1st.  The  issue  in  this  case  was  eminently  a  question  of 
fact,  namelv :  What  were  the  terms  of  the  contract  made 
between  the  plaintiff  and  the  witness,  M.  Q.  N.  Kendig,  under 
whom  the  defendant  claims  title  ! 

It  is  the  exclusive  province  of  the  jury  to  judge  of  the 
weight  of  the  evidence ;  and  it  is  error  to  charge  that  the 
plaintiff  cannot  recover,  if  by  any  possible  construction  the 
testimony  will  support  the  action.  Bank  of  Wa>8hiHfftou  vs. 
Tripletty  1  Pet.,  25;  JS.  P.  Jewell  vs.  Jewell^  1  How.,  -219: 
Walter  vs.  Alexander,  2  Gill,  204 ;  Grove  vs.  Briefly  1  Md,, 
438 ;  Cole  vs.  Hebb,  7  G.  and  J.,  28,  et  seq. 

2d.  It  was  error  to  charge  tlie  jury  "  to  return  a  verdict  tor 
the  defendant,"  inasmuch  as — 

a.  The  chattel  replevied  was  a  mere  chose  in  action,  and 
possessed  none  of  the  attributes  of  negotiable  paper,  and  was 
not  assigned  by  the  plaintiff  to  defendant's  vendor. 

b.  Kendig,  the  broker,  took  no  equitable  title  by  its  delivery 
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into  his  possession,  if  the  plaintiff's  proofs  are  true,  which 
was  a  question  for  the  jury. 

c.  Nor  had  he  authority,  express  or  implied,  to  sell  the 
collateral ;  certainly  not  before  the  note  matured  and  was  not 
paid. 

Enoch  Totten^  for  defendant,  relied  upon  the  following 
points : 

1.  That  the  indorsement  in  blank  and  delivery  of  the 
voucher  by  the  plaintiff  to  a  broker  for  the  purpose  of  being 
negotiated,  and  the  sale  of  the  voucher  by  the  broker  to  the 
defendant,  vested  in  the  defendant  a  perfect  title  to  the  secu- 
rity, whether  there  was  a  verbal  agreement  between  plaint- 
iff and  the  broker  that  a  sale  should  be  made  or  not.  Bald- 
win vs.  Ely^  9  How.,  570. 

2.  If  the  voucher  was  given  as  a  pledge  or  pawn  only,  then 
it  is  clear  that  the  defendant  took  all  the  interest  the  broker 
or  pawnee  possessed,  and  was  entitled,  at  least,  to  all  the 
broker's  rights  at  the  time  of  the  sale.  And  to  enable  the 
plaintiff  to  maintain  replevin,  it  was  necessary  that  he  should 
iirst  have  made  a  tender  to  the  defendant  of  the  amount  due 
from  him  on  his  note.  Without  such  tender  he  had  no  right 
to  the  possession  of  the  voucher.  Deniainbroy  vs.  Metcalfe  2 
Yernon,  691;  Little  vs.  Baker ^  Hoflf.  Ch.,  487;  Jarvis  vs. 
Rogers^  15  Mass.,  408 ;  Baldwin  vs.  JSlyj  9  How.,  580;  3  Parsons 
on  Con.,  274;  Stqry  on  Bailments,  §  327;  Letci8  vs.  Mott,  36 
N.  Y.,  395 ;  Donald  vs.  Suckling,  Law  Rex).,  1  Q.  B.,  585 ;  John- 
son vs.  Stear^  15  0.  B.  (X.  S.,)  330. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court : 

Replevin  was  instituted  by  plaintiff  to  recover  a  claim 
against  the  corporation  of  Washington,  duly  approved,  passed 
apon  and  allowed,  in  amount  six  thousand  ninety-six  dollars 
and  seventy-five  cents.  Plaintiff  was  anxious  to  have  money 
in  the  early  part  of  1.871,  and  prevailed  on  M.  H.  N.  Eendig 
to  raise  the  sum  of  three  thousand  dollars.  He  executed  his 
note,  payable  to  the  order  of  himself,  dated  January  6, 1872, 
at  the  First  National  Bank  of  Washington,  D.  C,  for  three 
thousand  dollars,  interest  ten  per  cent.,  sixty  days  after  date. 
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indorsed  said  note,  and  at  the  same  time  delivered  and 
indorsed  to  said  Kendig,  as  collateral  security,  a  pai>er  de- 
nominated a  voacher,  signed  by  proper  officers,  evideociDg  a 
claim  of  plaiutifif  against  the  corporation  of  Washington  for 
six  ^thousand  ninety-six  dollars  and  seventy-five  cents,  the 
consideration  of  which  was  shown  by  another  paper  to  be  for 
work  done  by  said  Talty,  and  which  he  had  indorsed. 

On  January  26, 1872,  said  Kendig  sold  said  claim  or  vooeher 
to  the  defendant,  a  banking  corporation  in  the  city^  for  ninety- 
six  cents  on  the  dollar. 

It  is  not  pretended  or  claimed  that  the  bank,  or  any  of  iU 
officers  controlling  negotiations,  knew  of  any  understanding 
or  arrangement,  if  any  was  made,  between  Talty  and  Kendig, 
other  than  the  indorsement,  which  was  in  full  and  anie- 
stricted.  The  plaintiif  now  claims  that  it  was  agreed  between 
him  and  Kendig  that  if  ^'  plaintiff  failed  to  pay  his  note  at 
maturity,  the  said  Kendig  should  have  the  right  to  buy  the 
collateral  at  the  rate  of  ninety  cents  on  the  dollar,  if  he  so 
desired."  This  is  his  own  statement  in  evidence.  He  fur- 
ther states  that  he  offered  to  pay  Kendig  the  amount  of  the 
note  a  day  or  two  before  its  maturity,  but  Kendig  refused  to 
receive  such  payment,  or  to  deliver  to  him  the  note  which  he 
(Kendig)  had  taken  up,  or  the  said  collateral. 

There  was  no  mark  or  memorandum  on  the  voucher  indi- 
cating that  it  was  a  mere  deposit  as  collateral,  bat  the 
indorsement  was  in  blank.  When  demand  was  made  on 
defendant  to  surrender  the  voucher,  no  tender  was  made  of 
any  money.  Defendant  gave  evidence  tending  to  show  that 
it  was  agreed  between  plaintiff  and  Kendig  that  said  Kendig 
might,  if  he  elected,  sell  or  take  the  said  voucher  at  ninety 
cents  on  the  dollar  at  any  time  before  the  maturity  of  the 
note ;  and  that,  after  Kendig  sold  the  voucher  and  took  up  the 
note,  he  offered  to  pay  plaintiff  the  balance  of  proceetis  of  the 
voucher  at  ninety  cents,  to  be  computed,  deducting  the 
amount  of  the  note,  which  plaintiff  declined  to  accept.  The 
circuit  court  charged  the  jury  to  return  a  verdict  for  defend- 
ant ;  and  to  that  plaintiff  excepted. 

On  the  plaintiff's  own  evidence,  what  was  there  for  a  joxy 
to  pass  uponf  Here  was  an  indorsement  ih  blank  of  a 
paper,  the  character  of  which,  in  all  towns,  is  used  opon 
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which  tx)  raise  money.  This  class  of  evidences  of  debt  may 
not  in  strictness  be  denominated  commercial  instruments, 
bat  they  have  certainly  assumed  somewhat  of  a  negotiable 
character,  or  at  least  they  so  far  enter  into  the  facilities  of 
obtaining  and  borrowing  money  that  no  coart  will  be  found 
to  cast  the  harden  of  litigating  as  to  the  equities  between  the 
parties  npon  an  innocent  bona-ftde  holder  for  a  fair  valuable 
consideration. 

The  questions  which  might  arise  between  Talty  and  Ken- 
dig  certainly  cannot  all  arise  in  tliis  suit.  Persons  who  pat 
forth  paper  upon  which  they  wish  to  raise  money  should 
always  mark  it,  designate  it,  if  they  wish  to  control  it.  And 
when  they  do  this,  how  much  money  could  be  raised  on  a  ten- 
thousand-dollar  security  in  three  months  f 

Hard,  unconscionable  bargains  may  be  relieved  against, 
and  the  party  who  is  guilty  may  be  controlled.  But  no  rule 
authorizes  the  visitation  of  a  man's. own  error  upon  Abona^ 
fide  third  one.  In  this  case  a  fair  price  was  paid  by  the  bank 
for  the  property  in  the  paper.  Plaintiff  has  not  offered  to 
return  any  part  of  the  money  which  was  given  by  defendant 
for  the  evidence  of  debt.  On  the  plaintiff's  evidence  alone, 
we  are  bound  to  find  full  authority  in  his  broker,  Kendig,  to 
sell  and  dispose  of  the  vouchers.  If  this  be  so,  the  court 
would  have  been  too  liberal  to  have  sent  the  jury  out  to 
consider. 

Every  rule  with  which  we  are  acquainted,  as  sustained  by 
justice  and  the  rigidness  of  legal  technicalities,  demand  an  < 
approval  and  affirmation  of  the  judgment  of  the  circuit  court, 
and  the  affirmance  of  that  judgment  is  hereby  ordered. 

Mr.  Justice  Olin,  after  stating  the  case,  delivered  the  fol- 
lowing dissenting  opinion : 

It  will  be  seen  that,  upon  this  recital  of  facts,  a  most  mate- 
rial discrepancy  appears  from  the  record  as  to  what  the 
nature  of  the  arrangement  was  under  which  this  collateral 
was  delivered  to  Kendig.  The  testimony  on  the  part  of  the 
plaintiff  is  that  this  certificate  of  indebtedness  was  simply 
delivered  over  to  Kendig  as  collateral  security  for  the  pay- 
ment of  the  $3,000  note.  The  testimony  for  the  defendant 
34  BO 
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is,  on  the  contrary,  explicit  to  show  that  this  certificate  of 
indebtedness  was  delivered  to  him  upon  condition  that  he 
was  at  liberty  to  sell  and  dispose  of  it,  at  any  time  he  might 
elect,  at  a  price  not  less  than  ninety  cents  on  the  dollar. 

If  the  trne  version  of  this  transaction  is  that  claimed  on 
the  part  of  the  plaintiff,  and  which  his  evidence  tends  strougl:^ 
to  prove,  then  I  think  the  jadge  erred  in  directing  a  verdict 
of  the  jury  for  the  defendant.  If  the  true  transaction  "kv^ 
such  as  the  evidence  on  the  part  of  the  defendant  tended  to 
show  it,  the  verdict  was  right.  According  to  that,  said  Kendig 
was  authorized  to  sell  said  voucher  or  certificate  of  indebt- 
edness at  any  time,  even  before  the  maturity  of  the  note. 

It  is  agreed  that  the  sale  of  the  voucher  was  actually  made 
before  the  maturity  of  the  note. 

I  understand  that  the  cause  was  decided  in  the  oomt 
below  against  the  plaintiff;  that  no  legal  tender  strictly  in 
conformity  with  the  rules  of  common  law  was  made,  before 
suit  brought,  of  the  amount  of  the  note. 

If  the  transaction  between  the  plaintiff  and  Kendig  was  as 
the  plaintiff's  testimony  tends  to  show,  no  tender  of  any 
kind  was  a  necessary  condition  to  maintain  a  suit  to  recover 
possession  of  this  certificate  of  indebtedness ;  and  to  sbow 
this  I  will  only  cite  a  case  of  Wilson  vs.  Little  and  othen^  2 
Comstock,  443 ;  a  case  precisely  in  point,  unless  the  defend- 
ant got  a  better  title  to  this  certificate  of  indebtedness,  or 
chose  in  action,  than  Kendig  had,  which  will  scarcely  be 
pretended,  as  the  vendor  of  the  personal  chattel  can  give  to 
the  vendee  no  better  title  than  he  himself  possessed. 

The  error  of  the  court  was,  I  think,  therefore,  in  taking  the 
cause  from  the  jury,  and  not  submitting  to  them  the  questioo 
whether  the  testimony  on  the  part  of  the  plaintiff  was  the 
true  version  of  the  agreement  between  the  plaintiff  and  Ken. 
dig  in  reference  to  the  delivery  of  this  certificate  of  indebt- 
edness. Had  I  been  sitting  as  a  juror,  quite  likely  I  might 
have  come  to  the  conclusion  that  the  arrangement  between 
Talty  and  Kendig  was  such  as  the  testimony  on  the  part  of 
the  defendant  tended  strongly  to  prove;  bat  this  was  an 
action  at  law,  and  the  fa<5ts  in  the  case  were  to  be  foand  by 
the  jury. 
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APPEAL  FEOM  THE  DECISION  OF  THE  COMMIS- 
SIONER  OP  PATENTS  IN  THE  MATTER  OP  THE 
APPLICATION  OF  J.  L.  PENNOCK  FOR  LETTERS- 
PATENT  FOR  IMPROVEMENTS  IN  ROLLING-MILLS 
AND  IN  APPLIANCES  CONNECTED  THEREWITH, 

I.  If  a  chain  is  attached  to  a  shaft  rotated  by  the  same  mechanism  as  the 

rolls  in  a  rolling-mill,  the  other  end  being  furnished  \7ith  grappling- 
irons  by  which  the  heated  pile  is  drawn  from  the  furnace  and  placed 
upon  a  platform  suspended  from  a  crane,  when  it  is  swung  by  the 
crane  to  the  rolls,  the  whole  machinery  constitutes  the  proper  sub- 
ject of  a  patent.    (Wylie  and  Olin,  associate  Justices,  dissenting.) 

II.  And  a  patent  is  valid  which  describes  such  machinery,  and  contains 

the  following  claim,  yiz :  "  In  a  rolling-mill,  the  revolving  shaft  with 
its  drum-chain  and  grapple,  or  any  equivalent  power-driven  hauling 
mechanism,  in  combination  with  a  crane,  arranged  and  operating  in 
connection  with  the  said  mechanism  to  receive  the  fagot  from  the 
same  and  deliver  it  at  the  rolls."  (Wylie  and  Olin,  associate  justices, 
dissenting.) 

m.  Whether  the  inventive  feusulty  has  been  exercised,  is  a  question  of 
evidence,  and  is  always  to  be  considered  in  reference  to  the  condition 
of  the  art  and  the  result  accomplished ;  and  where  the  combination 
is  new,  and  the  benefit  great,  the  presumption  is  strongly  in  favor  of 
originality. 

The  case  is  safficiently  stated  in  the  opinion  of  the  court. 

Mowson  dk  Son^  for  J.  L.  Pennock,  among  other  observations 
made  the  following : 

Yonr  honors  will  bear  in  mind  that  the  applicant  set 
about  doing  a  thiug  which  no  one  had  dared  to  do  before, 
the  removal  of  a  pile  from  the  bed  of  a  furnace  to  the  rolls  at 
one  operation,  and  by  one  combination  of  co-operating  ap- 
pliances. 

When  yonr  honors  remember  this,  and  call  to  mind  the 
wonderful  results  as  regards  the  saving  of  labor,  you  will 
agree  with  us  that  the  applicant  is  entitled  to  the  claim  he 
asks  for. 

It  is  true  that  in  framing  a  combination  to  carry  out  his  bold 
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Tiews  the  applicant  had  to  call  to  his  aid  old  materials,  bat  he 
pat  them  together  as  they  had  never  been  brought  together  be- 
fore ;  the  very  novelty  of  the  undertaking  demanded  a  novel 
combination.  Are  we  to  belittle  the  applicant's  combination 
because  he  used  old  materials  in  efiecting  itt  As  well 
might  an  adverse  criticism  of  a  novel  specimen  of  archi- 
tecture be  based  solely  on  the  antiquity  of  the  bricks  which 
entered  into  its  composition. 

The  decisions  relating  to  this  subject  are  all  one  way,  and 
are  too  familiar  to  your  honors  to  demand  lengthened  quo- 
tations. We  may,  however,  be  permitted  to  refer  to  the  case 
of  ClarWs  Steam  and  Fire  Extinguishing  Company  vs.  Copeland^ 
2  Fish.,  227,  where  the  judge  said:  ^^Old  instruments  placed  in 
new  and  different  organizations  producing  different  results 
may  be  patentable.  If  the  inventor  supplies  to  what  is  old 
some  new  organization,  and  thus  produces  a  better  practical 
result,  he  is  entitled  to  protection."  Then  there  is  the  well- 
known  case  of  Forlmgh  vs.  Oook^  2  Fish.,  688,  in  which  it  was 
declared  that  '^  it  is  decisive  that  a  new  mode  of  operation 
has  been  introduced  if  the  practical  effect  of  the  new  combi- 
nation is  either  a  new  effect  or  a  materially  better  effect" 

'^  The  courts  have  uniformly  held  that  where  the  combi- 
nation of  known  elements  produces  useful  results  not  before 
attained,  then  the  person  who  discovers  or  applies  the  com- 
bination is  an  inventor  within  the  meaning  of  the  patent- 
laws." 

The  recent  decision  of  the  United  States  Supreme  Court, 
in  the  case  of  Haines  &  Treadwell  vs.  Van  Warmer  et  aL, 
Official  Gazette,  Yd.  5,  No.  4,  has  a  decisive  bearing  upon 
the  present  case.  The  court  said :  ^'  It  must  be  conceded 
that  a  new  combination,  if  it  produces  new  and  useful  results, 
is  patentable,  though  all  the  constituents  of  the  combination 
were  well  known  and  in  common  use  before  the  combination 
was  made ;  but  the  result  must  be  a  product  of  the  combi- 
nation, not  a  mere  aggregate  of  severial  results,  each  the 
complete  product  of  one  of  the  parts.  Merely  bringing  old 
devices  into  juxtaposition,  and  then  allowing  each  to  work 
out  its  own  effect,  without  the  production  of  something  noveU 
is  not  invention." 

The  applicant  has  done  something  more  than  combine 
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old  devices ;  his  invention  consists  of  an  old  element  and  a 
new  element  combined  in  one  organization  for  the  attain- 
ment of  one  new  resnlt. 

Bnt  let  us  suppose  for  a  moment  that  the  crane  with  its 
platform  is  an  old  device,  in  order  to  bring  the  combination 
within  the  category  of  those  referred  to  by  the  supreme 
court,  patentability  would  then  depend,  in  accordance  with 
the  above  ruling,  on  two  questions:  First,  is  there  a  new 
result?  and  second,  does  the  result  depend  upon  the  combi- 
nation and  co-operation  of  the  elements  claimed  f 

An  affirmative  answer  of  these  questions  must  be  decisive 
of  patentability. 

The  result  is  the  removal  of  the  pile  from  the  bed  of  the 
furnace  to  the  rolls,  a  duty  which  neither  of  the  elements 
can  accomplish  alone,  but  by  so  combining  the  hauling 
mechanism  with  the  crane  that  the  latter  will  receive  the  pile 
directly  from  the  former,  such  a  co-operation  of  the  two  ele- 
ments is  insured  that  the  extraordinary  result  above  related 
is  brought  about,  a  result  which  the  Supreme  Court  would 
consider  the  best  evidence  of  patentability.  Will  not  the 
fact  that  one  of  the  elements  of  the  applicant's  combination 
is  a  new  element  enhance  its  patentability  f 

Marcus  S,  Hopkins  for  the  Commissioner : 

The  references  show  that  all  these  devices  are  old ;  but  it 
does  not  appear  that  they  have  all  of  them  been  employed 
heretofore  in  precisely  the  relation  to  one  another  here  exhib- 
ited. Furnaces  have  always  been  built  convenient  to  the 
rolling  and  forging  machinery,  so  that  a  heated  mass  of  metal 
could  be  readily  transferred  fromtbem  to  be  forged  or  rolled. 
Cranes  have  commonly  been  employed  in  forging,  by  the  use 
of  trip-hammers,  as  illustrated  in  Fig.  2,  to  swing  the  heated 
metal  from  the  furnace  to  the  anvil,  under  the  hammer. 
Machinery  operated  by  hand,  and  power-driven  hauling  mech- 
anism are  old,  and  in  common  use,  for  hauling  a  heated  pile 
out  of  a  furnace  to  be  rolled.  Le  Technologist,  tome  26,  p. 
47,  Bng.  Pat.  No.  2,761,  of  1868 ;  patents  of  D.  N.  Williams, 
March  19, 1867,  and  Wm.  Stephens,  August  15,  1871.  But 
in  rolling-mills,  instead  of  a  crane,  a  car  or  truck  has  usually 
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been  employed  to  receive  the  heated  pile  froip  the  furnace 
and  convey  it  to  the  rolls. 

Appellant's  alleged  invention  consists  in  substituting  a 
crane  in  place  of  a  truck,  for  this  purpose.    Instead  of  resting 
his  platform,  for  receiving  aheated  pile,  on  wheels,  and  rolling 
it  to  the  rolls,  he  suspends  it  on  a  crane  and  swings  it  to  them. 
In  other  words,  he  adopts  the  mode  in  use  for  conveying  a 
heated  mass  of  metal  from  a  furnace  to  an  anvil,  to  convey 
it  from  a  furnace  to  a  pair  of  rolls.    This  the  Commissioner 
Holds  does  not  amount  to  an  invention.    The  combinations  of 
devices  in  common  use,  such  as  exhibited  in  Figs.  3  and  4, 
where  a  truck  is  employed  instead  of  a  arane,  he  regards  as 
equivalent  combinations  to  that  claimed,  within  the  meaning 
of  the  law.    It  has  long  been  established  that  the  novel  or- 
ganization of  co-operative  elements  of  machines  into  a  useful 
mechanism  is  invention,  whether  the  elements  be  individually 
old  or  new.    Buck  vs.  Hermance^  Fish.  P.  E.,  p.  251 ;  Evans  vs* 
Eaton^  Peters,  C.  C.  R.,  343 ;  Barrett  vs.  Hall^  1  Mass.,  474 ; 
PewMHik  vs.  Dialoguey  4  Wash.,  643 ;  Foote  vs.  SUsby^  2  Blatch., 
270.    But  there  must  be  stibstantial  novelty,  else  the  alleged 
new  combination  will  be  no  more  than  an  equivalent  of  pre- 
ceding combinations.     BucJc  vs.  Hermance^  1  Blatch.,  404» 
For  instance  if  A,  B,  and  C,  in  certain  relations,  form  an  old 
combination,  and  C  is  a  nail  having  its  ordinary  functions  in 
the  combination,  A,  B,  and  D,  (D  being  a  screw  having  its 
ordinary  functions,  )  in  like  relations,  would  not,  I  submit, 
form  a  new  combination  in  such  a  sense  as  to  be  patentable; 
notwithstanding,  as  is  well  known,  a  screw  holds  much  bet- 
ter, and  in  many  situations  is  vastly  superior  to  a  nail.     Sub- 
stituted for  a  nail  in  such  a  case,  it  would  no  doubt  render 
the  effect  of  the  combination  better.    But  the  reason  such  a 
substitution  would  not  be  ground  for  a  patent  is,  that  the 
combination  thereby  formed  would  involve  the  same  idea, 
and  operate  upon  the  same  principle  and  in  the  same  man- 
ner as  the  former,  and,  therefore,  it  would  be  in  essence  the 
same  thing.    So  the  substitution  of  a  crane  for  a  truck  does 
not  effect  a  new  and  patentable  combination^  because  the 
combination,  after  the  substitution,  considered  as  a  unit, 
operates  upon  the  same  principle,  and  in  the  same  manner, 
and  accomplishes  the  same  result  as  before.    If  the  crane 
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swings  the  pile  by  the  applicatioa  of  less  force  than  is  required 
to  push  the  car,  that  is  a  well-known  incident,  appertaining 
to  it  in  all  situations,  and  is  not  due  to  this  alleged  invention. 
It  does  the  same,  whether  it  carries  the  heated  metal  from 
the  furnace  to  an  anvil — as  it  has  been  employed  to  do  from 
time  immemorial— or  to  a  pair  of  rolls.  It  is,  in  this  case, 
clearly  the  mere  alternate  or  equivalent  of  the  truck,  and  cer- 
tainly ought  not  to  be  monopolized  in  rolling-mills  because 
adopted  to  swing  heated  metal  from  a  furnace  to  one  machine 
instead  of  to  another. 


Mr.  Justice  Ma.oAbtutjb  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  decision  of  the  Commissioner  of 
Patents  rejecting  one  of  the  claims  accompanying  the  appli- 
cation of  Joseph  L.  Pennock  for  a  patent  filed  October  23, 
1871.  The  invention  relates  to  an  improvement  in  conveying 
the  heavy  heated  masses  of  iron  from  the  bed  of  a  furnace 
to  the  rolls  of  a  rolling-mill. 

The  means  employed  in  this  process  consist  of  a  power- 
driven  hauling  mechanism  with  a  chain,  one  end  of  which  is 
secured  to  a  shaft  parallel  with  the  rolls,  and  turned  by  the 
machinery  which  turned  the  rolls ;  the  other  end  of  the  chain 
is  furnished  with  grappling-hooks  for  seizing  the  pile  before 
it  leaves  the  furnace,  and  between  the  latt.er  and  the  rolls 
there  is  a  swinging  crane  from  which  a  platform  is  suspended. 
When  it  is  required  to  remove  the  heated  pile  to  the  rolls  the 
hooks  attached  to  the  chain  are  first  adjusted  over  the  pile 
nearest  the  doorway  of  the  furnace,  and  then  by  starting  the 
shaft  the  chain  is  caused  to  draw  the  pile  on  to  the  platform 
of  the  crane,  which  is  swung  around,  and  the  fagot  at  once 
presented  to  the  rolls.  The  plan  and  details  of  the  combina- 
tion are  shown  in  a  drawing  filed  with  the  specifications. 
The  claim  which  has  been  rejected  reads  as  follows : 

"In  a  rolling-mill,  the  revolving  shaft  with  its  drum-chain 
and  grapple,  or  any  equivalent  power-driven  hauling  me(jhan- 
ism,  in  combination  with  a  crane,  arranged  and  operating  in 
connection  with  the  said  mechanism  to  receive  the  fagot 
from  the  same  and  deliver  it  at  the  rolls." 
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Prior  to  this  iDvention  the  maDner  in  which  the  fagot  was 
transferred  was  by  means  of  a  truck  or  carriage  which  re- 
ceived it  when  withdrawn  from  the  furnace,  and  it  was  then 
dragged  by  t«n  ot  a  dozen  men,  stationed  on  each  side,  to 
the  rolls.  The  number  of  men  necessary  for  this  purpose 
would  of  course  depend  upon  the  magnitude  of  the  manufac- 
ture. Accompanying  the  argument  of  counsel  for  appellant 
is  a  picture  illustrating  the  rolling  of  armor-plates  at  the 
Atlas  Works  in  Sheffield,  England,  in  which  a  body  of  forty 
men  are  seen  dragging  the  loaded  truck  toward  the  rolls ; 
and  at  the  establishment  of  G.  E.  Penqock  &  Co.,  of  which 
the  patentee  is  one  of  the  partners,  it  required  the  assistance 
of  from  ten  to  fifteen  men  to  perform  the  same  operation. 
But  by  substituting  the  crane  and  platform  in  place  of  the 
truck,  two  men  can  easily  accomplish  the  same  thing.  Per- 
haps few  devices  in  modern  times  have  introduced  a  greater 
saving  of  time  and  labor  into  any  branch  of  the  manufacture 
of  metals,  and  an  invention  possessing  such  a  principle  of 
Economy  will  undoubtedly  supersede,  at  no  distant  day,  the 
laborious  method  of  conveying  heated  masses  of  iron  upon 
trucks  by  the  unaided  strength  of  men.  I  assume  that  the 
improvement  introduces  this  advantage  to  economize,  as  the 
proofs  appear  to  be  clear,  and  are  neither  denied  nor  im- 
peached. Kow,  it  is  a  familiar  principle  that  where  known 
elements  are  combined  in  a  new  form,  so  as  to  produce  a  new 
and  useful  result,  it  is  an  invention,  and  as  such  is  entitled 
to  the  protection  of  the  patent-law.  Judged  of  by  this  test, 
can  there  be  any  doubt  of  the  patentable  merit  of  this  com- 
bination? The  hard  work  of  a  large  number  of  attendants 
is  dispensed  with  by  a  cheaper  and  better  power  than  manual 
labor.  A  substantial  effect  of  this  kind  is  peculiarly  within 
the  encouragement  and  favor  of  the  law. 

In  his  written  opinion  the  learned  Commissioner  remarks 
t^at  the  *^  applicant  has  substituted  a  crane  for  the  truck  in 
this  case.  But,  as  is  well  known,  cranes  are  in  common  use 
for  conveying  heated  piles  to  be  forged  and  rolled ;"  and 
again  he  says,  ^<  I  have  no  doubt  the  combination  is  legiti- 
mate, so  far  as  the  co-operation  of  the  parts  is  concerned; 
but  it  only  required  the  application  of  mechanical  skill  to 
produce  it  in  the  present  state  of  the  art." 
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There  is  no  doabt  bnt  that  the  crane  and  platform  used  by 
the  patentee  instead  of  the  truck  constitutes  that  part  of 
the  combination  which  produces  the  beneficial  result.  And 
it  is  equally  true  that  a  crane  was.  well  known  long  before ; 
but  there  is  no  proof  of  reference  to  show  that  it  had  ever 
been  used  as  an  agent  for  swinging  the  fagot  in  a  rolling- 
mill,  in  combination  with  a  power-driven  hauling  mechanism 
and  a  suspended  platform,  until  Pennock  adapted  it  to  that 
purpose.  In  the  light  of  the  proofs  the  Oommissioner  is 
manifestly  mistaken  in  asserting  its  prior  use  in  this  con- 
nection. It  had  been  employed  in  iron  manufactories  and 
even  in  rolling-mills,  but  in  a  different  way  and  for  a  dif- 
ferent purpose.  The  use  of  a  crane  to  convey  heated  iron  to 
trip-hammers  is  mentioned,  and  is,  indeed  suggestive,  and 
yet  the  hint  had  never  exercised  a  single  mind  among  the 
hundreds  of  ingenious  artisans  who  iill  the  workshops  of 
Europe  and  America.  In  -view  of  this  consideration  it  would 
seem  impossible  to  say  that  the  invention  was  not  original,  or 
that  it  only  required  the  ordinary  skill  of  a  mechanic  to  pro- 
duce it.  Inventions,  like  all  other  matters  of  inquiry,  are 
subject  to  be  judged  of  by  practical  results.  A  combination 
is  not  less  an  invention,  although  all  the  parts  are  well 
known,  if  the  effect  is  a  new  or  a  better  result,  and  it  is  the 
highest  evidence  possible  of  a  patentable  combination  that 
it  produces  an  article  with  a  great  economy  of  time  and 
labor.  In  Furbush  vs.  Cook,  (2  Fisher,  672,)  Judge  Ourtis 
remarked : 

<<And  it  is  a  decisive  evidence,  though  not  the  only  evi- 
dence, that  a  new  mode  of  operation  has  been  introduced  if 
the  practical  effect  of  the  new  combination  is  either  a  new 
effect  or  a  materially  better  effect,  or  as  good  an  effect  more 
economically  attained  by  means  of  the  change  made.  A  new 
improved  or  more  economical  effect  attributable  to  the  change 
made  by  the  patentee  in  the  mode  of  operating  existing 
machinery  proves  that  the  change  has  introduced  a  new 
mode  of  operation  which  is  the  subject-matter  of  a  patent ; 
and  when  this  is  ascertained,  it  is  not  a  legitimate  subject  of 
inquiry  at  what  cost  to  the  patentee  it  was  made,  nor  does 
the  validity  of  the  patent  depend  on  an  opinion  formed  after 
the  event  respecting  the  ease  or  difficulty  of  attaining  it." 
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The  utility  of  this  combiDation  is  brought  within  this  prin- 
ciple of  patent-law  by  the  affidavit  of  James  D.  Stott,  which 
is  made  an  exhibit  to  the  application.    In  it  he  says : 

'^  So  much  difficulty  was  experienced  in  removing  the 
heavy  heated  piles  from  the  furnace  to  the  rolls  that  Mr.  J* 
L.  Pennock  adopted  mechanical  appliances  for  effecting  this 
purpose.  These  consisted  of  power-driven  hauling  mechan- 
ism for  seizing  the  pile  in  the  furnace  and  dragging  there- 
from on  to  the  platform  of  a  crane,  which  was  swung  around 
so  as  to  deliver  the  pile  to  the  rolls.  This  mechanism  worked 
admirably  and  is  still  in  use.  Prior  to  this  invention  it  was 
the  practice  to  drag  the  pile  from  the  furnace  on  to  a  truck, 
and  then  to  wheel  the  truck  with  its  load  to  the  rolls.  This 
mode  of  removing  a  heavy  pile  to  the  rolls  waA  a  most  la- 
borious undertaking,  and  required  the  assistance  of  from  ten 
to  fifteen  men.  The  invention  of  Mr.  Pennock,  however, 
rendered  the  operation  a  very  easy  one,  but  t^o  men  being 
required  to  operate  it,  and  to  perform  the  same  duty  which 
required  ten  to  fifteen  men  to  accomplish  prior  to  the  use  of 
the  invention.  I  have  no  interest  in  this  application  for 
patent." 

From  this  uncontradicted  statement,  it  is  clear  that  this  is 
one  of  the  many  instances  in  which  the  application  of  ma- 
chinery to  a  useful  art  has  resulted  in  an  extraordinary 
economy  of  labor.  A  machine  is  made  to  do  the  hard  work 
of  a  dozen  men  with  but  little  trouble  or  expense,  and  the  ref. 
erence^  entirely  fail  to  prove  that  the  combination  which 
accomplishes  this  result  ever  existed  before.  If  it  required 
but  the  ordinary  skill  of  a  mechanic  to  make  the  discovery, 
it  is  certainly  wonderful  that  so  great  a  utility  had  not  pre- 
viously been  introduced.  Furnaces,  steam  engines,  turning- 
rollers,  trip-hammers,  cranes,  and  hauling  mechanism,  were 
familiar  powers  to  all  persons  employed  in  these  workshops, 
and  yet  none  had  conceived  the  happy  thought  of  causing 
machinery'  to  perform  the  drudgery  of  the  men  who  dragged 
the  truck.  This  was  the  conception  of  Pennock.  He  took 
the  well-known  crane  which  everybody  had  neglected  and 
adapted  it  with  a  suspended  platform  to  this  new  function. 
Even  were  it  true  that  this  required  but  a  small  amount  of 
invention,  that  fact  would  be  no  valid  objection  to  granting 
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a  patent  when  the  advantages  are  confessedly  so  great.  As 
pertinent  to  this  view  I  cite  the  language  of  the  author  of 
the  article  on  patents  in  the  EncyclopsBdia  Britannica^  as 
follows : 

*^  A  small  amount  of  invention  is  indeed  sufficient  to  sup- 
port a  patent  where  the  utility  to  be  derived  from  the  result 
is  great.  A  small  step  in  advance,  a  slight  deviation  from 
known  processes,  may  have  been  apparently  brought  about 
by  the  exercise  of  little  ingenuity ;  but  if  the  improvement 
be  manifest,  either  as  saving  time  or  labor,  a  patent  in  re- 
spect of  it  will  stand.  The  mere  omission  of  a  step  from  some 
commonly-practiced  process  has  been  held  sufficient  to  support 
a  patent  for  a  new  method  of  manufacture;  and  how  often 
do  we  see  what  appears  to  be  a  very  trifling  degree  of  novelty 
attended  with  ver^'  advantageous  consequences,  sometimes 
resulting  in  the  entire  revolution  of  a  manufacture,  or  in  a 
lowering  of  price  appi*eciab1e  in  every  pound  of  an  article  ex- 
tensively used  by  the  public." 

Now,  if  the  testimony  in  this  case  is  credible,  the  improve- 
ment is  productive  of  a  result  in  the  highest  degree  useful. 
The  swing  of  the  crane  will  do  more  than  the  drudgery  of  a 
dozen  laborers;  and  in  an  establishment  as  large  as  that  at 
Sheffield,  England,  two  men  will  accomplish  more  in  conduct- 
ing the  enormous  masses  of  red-hot  iron  to  the  rolls  than 
twenty,  or  perhaps  even  forty,  now  do,  by  dragging  it  there. 

Whether  the  inventive  faculty  has  been  exercised,  is  mostly 
a  question  of  evidence,  and  is  always  to  be  considered  in 
reference  to  the  condition  of  the  art,  and  the  results  accom- 
plished, and  where  the  combination  is  confessedly  new  and 
the  benefit  great,  the  presumption  is  strongly  in  its  favor.  It  is 
not  always  safe  to  consider  that  there  has  been  no  invention 
because  it  appears  obvious  and  simple,  for  simplicity  is  often 
the  chief  merit  of  a  patent.  Nor  is  it  material  whether  Mr. 
Pennock  spent  much  or  little  time  in  elaborating  his  enter- 
l)rise.  If  the  thought  was  original  and  can  be  employed  with 
substantial  advantage,  it  becomes  a  meritorious  invention 
within  the  meaning  of  the  patent-law. 

It  will  be  observed,  as  already  stated,  that  the  crane,  with 
its  platform  so  adjusted  in  arrangement  with  the  hauling, 
mechanism  as  toco-operate  in  transferring  the  fagot,  is  not 
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only  new,  but  it  constitutes  the  object  of  the  invention  and 
accomplishes  the  desired  porpose.  This  combination  is  legiti- 
mately covered  by  the  first  claim,  and  a  majority  of  the  conrt 
are  of  opinion  that  the  appellant  is  entitled  to  have  it  in- 
<duded  within  the  protection  of  his  patent. 
The  decision  of  the  Commissioner  is  reversed. 
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ELIZABETH   0.   OULD    ET    AL,   vs.   WASHINGTON 

HOSPITAL  FOK  FOUNDLINGS. 

At  Law.— No.  11375. 

I.  A  will  devised  fourteen  lots  of  ground  in  the  city  of  Washington  in 

trust  "  for  a  site  for  the  erection  of  a  Hospital  for  Foundlings,  to  be 
built  and  erected  by  any  association,  society,  or  institution  that  may 
hereafter  be  incorporated  by  act  of  Congress,  as  well  for  such  hos- 
pital, and  upon  such  incorporation  upon  further  trust  to  grant  and 
convey  said  tnust-estate  to  the  institution  so  incorporated,  which  con- 
veyance shall  be  absolute  and  in  fee :  Provided,  nevertheless,  that 
such  corporation  shall  be  approved  by  my  said  trustees,  or  the  survivors 
of  them,  or  their  successors  in  the  trust ;  and  if  not  so  approved,  then 
upon  further  trust  to  hold  the  said  lots  for  the  same  purpose  until  a 
corporation  shall  be  so  created  by  act  of  Congress,  and  shall  meet  the 
•  approval  of  said  trustees,  &c.,  to  whom  full  discretion  is  given  in  this 
behalf;  and  upon  such  approval  in  trust,  to  convey  as  aforesaid,''  Slc. 
Held,  that  the  devise  was  not  void  under  the  rule  in  regard  to  perpe- 
tuities, which  has  no  application  in  case  of  a  trust  for  charitable  pur- 
poses, nor  is  the  devise  void  on  account  of  the  uncertainty  of  its 
objects. 

II.  The  jurisdiction  of  the  court  over  charitable  trusts  rests  on  ancient 

and  well-settled  grounds,  independently  of  the  statutes  of  13  Eliza- 
beth. 

m.  As  the  trustees  are  invested  with  absolute  discretion,  if  even  Con- 
gress should  fail  to  create  a  corporation,  or  one  acceptable  to  the 
trustees,  or  if  the  grant  to  the  future  corporation  should  be  void,  the 
trustees  would  hold  the  property  themselves  for  the  same  purpose,  and 
might  erect  the  hospital. 

9 

lY.  As  the  taxes,  charges,  and  assessuients,  are  directed  to  be  paid  by  the 
executors  out  of  the  residue  of  the  estate,  it  was  contemplated  that 
the  corporation  should  be  created  during  their  life-time,  and  before 
the  final  settlement  of  the  estate.  The  conveyance  was  therefore  to 
be  made  within  the  period  prescribed  by  the  rule  of  perpetuities. 

STATEMENT  OF  THE  CASE. 

This  is  an  action  of  ejectment  brought  to  recover  pos- 
session of  several  lots  or  pieces  of  ground  in  the  city  of 
Washington,  which  the  plaintiffs  claim  as  heirs  at  law  of 
Joshua  Peirce,  deceased,  late  of  the  District  of  Golnmbia. 
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The  defendant  claims  title  to  said  lots  by  virtue  of  a  devise 
contained  in  the  fourteenth  item  of  the  last  will  and  testa- 
ment of  the  said  Peirce,  set  out  in  the  statement. 

The  case  was  heard  in  the  first  instance  at  the  general  term 
npon  the  following  agreed  statement  of  facts: 

It  is  admitted  by  the  defendant,  the  Washington  Hospital 
for  Foundlings,  in  the  above-entitled  cause — 

Ist.  That  Joshua  Peirce,  late  of  the  District  of  Oolambia, 
died  on  the  11th  day  of  April,  A.  D.  1869. 

2d.  That  the  said  Joshua  Peirce  died  seized  of  the  real 
estate  set  forth  and  described  in  the  plaiutifts'  declaration. 

3d.  That  the  plaintiffs,  Elizabeth  C.  Ould,  Elizabeth  G. 
Beardsley,  Samuel  Simonton,  Abner  P.  Simonton,  David  8. 
Simonton,  John  E.  Simonton,  Hannah  P.  Jackson,  Eliza  F. 
Tibbets,  Abner  C.  P.  Shoemaker,  and  Peirce  Shoemaker,  are 
the  heirs  at  law  and  the  only  heirs  at  law  of  the  said  Joshaa 
Peirce,  deceased. 

It  is  admitted  on  the  part  of  the  plaintiffs — 

Ist.  That  Joshua  Peirce,  on  the  15th  day  of  October,  A. 
D.  1867,  duly  executed  his  last  will  and  testament,  com- 
mencing as  follows : 

'^  I,  Joshua  Peirce,  of  the  county  of  Washington,  District 
of  Columbia,  do  make  this  my  last  will  and  testament,  in 
manner  and  form  following." 

That  following  this  is  a  revocation  of  other  wills,  then  pro- 
vision for  payment  of  debts,  then  several  specific  devises,  and 
then  the  fourteenth  item,  of  which  the  following  is  a  copy : 

<<  14th.  I  give,  devise,  and  bequeath  all  those  fourteen  cer- 
tain lots  or  pieces  of  ground,  part  of  square  numbered  two 
hundred  and  seven,  situated  between  E  and  S  streets  north, 
and  14th  and  15th  streets  west,  in  the  said  city  of  Washington, 
in  the  District  of  Columbia }  which  lots  are  numbered  from 
number  twenty-four  to  number  thirty-seven  inclusive,  on  a 
certain  plan  of  subdivision  of  the  said  square  registered  and 
recorded  in  the  surveyor's  office  for  the  said  city,  in  liber  W. 
F.,  folio  211,  and  are  situate  on  the  east  side  of  the  said  15th 
jstreet,  at  the  distance  of  one  hundred  and  sixty  feet  north- 
ward from  the  north  side  of  the  said  K  street  north,  contain- 
ing together,  in  front  on  the  said  15th  street  west,  one  hun- 
<lred  and  thirty  feet,  and  in  depth  eastward,  between  parallel 
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lines,  two  hundred  and  ninety-four  feet  and  a  half  inch,  more 
or  less,  to  Johnson  avenue,  (including  in  the  said  depth  a 
twenty-feet- wide  alley,  laid  out  through  the  middle  of  the  said 
lots,)  to  my  friends  William  M.  Shuster  and  William  H.  Glag- 
gett,  both  of  the  said  city  of  Washington,  and  the  survivor 
of  them,  and  the  heirs,  executors,  and  administrators  and 
assigns  of  such  survivor,  in  trust,  nevertheless,  and  to,  for, 
and  upon  the  uses,  intents,  and  purposes  tbllowing,  that  is  to 
say :  In  trust  to  hold  the  said  fourteen  lots  of  ground,  with 
the  appurtenances,  as  and  for  a  site  for  the  erection  of  a  hos- 
pital for  foundlings  to  be  built  and  erected  by  any  associa- 
tion, society,  or  institution  that  may  hereafter  be  incorporated 
by  an  act  of  Congress  as  and  for  such  hospital,  and  upon  such 
incorporation  upon  further  trust  to  grant  and  convey  the  said 
lots  of  ground  ^nd  trust-estate  to  the  corporation  or  institu- 
tion so  incorporated  for  the  said  purpose  of  the  erection  of  a 
hospital,  which  conveyance  shall  be  absolute  and  in  fee: 
Provided,  nevertheless,  that  such  corporation  shall  be  ap- 
proved by  my  said  trustees,  or  the  survivor  of  them,  or  their 
successors  in  the  trust ;  and  if  not  so  approved,  then  upon  fur- 
ther trust  to  hold  the  said  lots  and  trust-estate  for  the  same 
purpose  until  a  corporation  shall  be  so  created  by  act  of  Con- 
gress which  shall  meet  the  approval  of  the  said  trustees, 
or  the  survivor  or  successors  of  them,  to  whom  full  discre- 
tion is  given  in  this  behalf;  and  upon  such  approval,  in 
trust  to  convey  as  aforesaid ;  and  I  recorqmend  to  my  said 
trustees  to  select  an  institution  which  shall  not  be  under  the 
control  of  any  one  religious  sect  or  persuasion ;  and  until  such 
conveyance,  I  direct  the  taxes,  charges,  and  assessments,  and 
all  necessary  expense  of,  for,  and  upon  the  said  lots,  and  every 
one  of  them,  to  be  paid  by  my  executors,  as  they  shall  from 
time  to  time  accrue  and  become  due  and  payable,  out  of  the 
residue  of  my  estate.'' 

That  following  this  is  a  devise  of  the  <*  rest,  residue,  and 
remainder"  of  the  testatx)r's  estate,  '^  real  and  personal,  includ- 
ing his  estate  called  Linnsean  Hill,"  in  trust  to  trustees  for 
the  use  of  the  testator's  wife's  nephew,  in  tail,  with  a  devise 
over. 

2d.  That  on  the  22d  day  of  June,  1864,  the  said  will  was 
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fuUj  proved  and  admitted  to  probate  ia  tixe  orphaus'  court 
of  the  District  of  Golumbia. 

3d.  That  on  the  22d  day  of  April,  A.  D.  1879,  GoQgress 
passed  an  ^'act  for  incorporating  a  hospital  for  foundlings  iii 
the  city  of  Washington,"  for  the  terms  of  which  act  re&rence  ia 
had  to  16  Unite<l  States  Statutt>s  at  Large,  page  92,  and  th%t 
on  the  fourth  day  of  April,  A.  D.  1872,  said  Shuster  and 
Claggett,  trustees,  conveyed  the  property  described  in  tJie 
declaration  to  the  defendant,  the  Washington  Hospital  for 
Foundlings,  so  incorporated  in  conformity  with  the  direotions 
of  said  will,  the  property  being  the  same  as  described  in  tho 
above  devise. 

It  is  hereby  stipulated  that,  on  the  facts  above  admitted^ 
this  case  may  be  certified  to  the  supreme  court  <^  the  Distriot 
of  Golumbia,  sitting  in  general  term,  for  hearing  in  the  first 
instance;  and  that  if  the  said  court  shall  bold  that  the  said 
devise,  in  the  said  fourteenth  item  of  the  said  will,  is  void, 
judgment  shall  be  entered  for  the  plaiutifb ;  but  if  the  said 
court  shall  hold  that  the  said  devise  is  valid,  judgment  shall 
be  entered  for  the  defendant,  and  that  neither  party  shall  be 
considered  hereby  to  have  waived  his  right  of  appeal  to  the 
Supreme  Gourt  of  the  United  States. 

0.  D.  Barrett,  for  plaintiff,  maintained — 

That  the  said  devise  Is  void,  as  tending  to  create  a  per- 
petuity. 

That  it  is  void  for  uncertainty.  That  being  void,  the  said 
lots  vest  in  the  plaintiffs  as  the  heirs  at  law  of  the  testator. 

It  is  an  executory  devise.  Oreenleafs  Gruise  on  Real  Prop- 
erty, vol.  3,  title  38,  chap.  17,  sec.  1,  and  part  of  sec.  2 ;  2 
Eedfield  on  Wills,  chap.  2,  sec.  17,  par.  7  ;  Williams  on  Real 
Property,  290,291  j  Powell  on  Devises,  250, 287 ;  Nightingale 
vs.  Burrelly  15  Pick.,  104. 

The  devise  is  void,  if  by  any  possibility  it  might  create  a 
perpetuity.  1  Jar.,  233;  2  Redfield,  571 ;  Williams  on  Real 
Property,  294 ;  Oreenleafs  Gruise  on  Real  Property,  tit.  38, 
c  17,  sec.  23 ;  Everitt  vs.  Uveritt,  29  Barber,  118 ;  Stsphena 
et  aU  vs.  Evans^  adminiatratrixj  30  Ind.,  51 ;  Sears  vs.  Bus- 
sellj  6  Gray,  p.  98 ;  Fhelps  vs.  Pond,  23  N.  Y.,  69 ;  Ease  vs. 
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Rose^  decided  in  1863,  in  the  N.  Y.  court  of  appeals,  4  Kent, 
272,  D.;  1  Drury  and  Warrfen,  245— (4  Kent,  272,  n.;)  Barnes 
vs.  Barnes,  3  Granch,  0.  G.  269;  Brattle  Square  Church  vs. 
Grantj  3  Gray,  142 ;  4  Kent.,  267 ;  1  Jarman  on  Wills,  221 ; 
4  Graise  Dig.,  tit.  32,  c.  24,  sec.  18 ;  Nightingale  vs.  Burrell, 
15  Pickering,  111 ;  Cadel  vs.  Palmer j  1  Glark  and  Finley,  372; 
2  Atkinson  on  Gonveyancing,  (2d  ed.,)  264 ;  Bacon  vs.  Proctor, 
Turner  &  Russell,  31;  MacJctvorth  vs.  ffingman,  2  Kean,  659; 
Kerys,  Lord  Dungannon,  1  Drury  and  Warren,  509;  CommiS' 
sioThers  of  Charitable  Donations  vs.  Baroness  de  Clifford^  1  Drury 
and  Warren,  245  to  253 ;  Lewis  on  Perpetuities,  169 ;  Duke  of 
Norfolk  vs.  Howardj  1  Yern.,  164;  Welch  vs.  Foster,  12 
Mass.,  97. 

The  limit  of  time  beyond  which  an  executory  devise  cannot 
arise,  counting  from  the  death  of  the  testator,  is  a  life  or  lives 
in  existence,  and  twenty-one  years  and  nine  months.  But  in 
case  no  lives  are  mentioned  by  the  testator,  then  the  time  is 
fixed  at  twenty-one  years.  Williams  on  Real  Estate,  301 ;  1 
Jarman  on  Wills,  230. 

We  thus  find  that  the  devise  in  question  is  void,  if,  at  the 
death  of  the  testator,  a  possibility  existed  that  it  might  not  vest 
in  the  prescribed  corporation  within  twenty-one  years,  or,  at 
farthest,  a  life  or  lives  in  being,  and  twenty -one  years. 

Was  there  at  that  time  such  a  possibility  ? 

The  devise  is  to  trustees  in  fee  defeasible  on  approval,  which 
the  said  trustees,  their  survivor  or  his  successors,  might  pos- 
sibly make  of  a  corporation  which  Gongress  might  possibly 
create. 

There  is  no  limit  to  the  time  within  which  the  corporation 
must  be  created  by  Gongress ;  there  is  no  limit  to  the  time 
within  which  the  corporation  shall  be  approved  after  its  crea- 
tion by  Gongress,  if  ever  created ;  and,  finally,  there  is  no 
limit  to  the  time  within  which  the  possibly-approved  possi- 
ble  corporation  shall  make  provisions  so  that  any  foundling 
child  could  by  possibility  receive  any  of  the  benefits  of  the 
trust. 

The  devise  is  void  for  uncertaintv. 

The  law  of  this  District  is  that  no  devise  which  cannot 
be  maintained  on  general  principles  of  equity  can  be  main- 
tained by  reason  of  its  being  a  charity.  A  long  and 
35DC 
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unbroken  series  of  decisions  in  ^laryland  and  the  District  of 
Columbia  sliow  this  to  be  the  law.  Lingan  et  al,  vs.  Car- 
roll^ 3  Harris  and  Johnson,  333.  decided  in  1793 ;  DashicU 
et  aJ,  vs.  The  Attorney-General^  5  Harris  and  Johnson,  398; 
DaHhiell  vs.  The  Attorney-Oeneral  ex  reL  the  trustees  of  Hills- 
borough School^  0  Harris  and  Johnson,  I;  Wildennati  vs.  Balti- 
more, 8  Maryland,  551 ;  Board  of  Missions  of  the  Presbyterian 
Church  vs.  White's  Administrators^  tried  in  the  Circuit  Court 
of  the  United  States  for  Maryland,  4  American  Law  Register, 
p.  531 ;  Meade  and  others  vs.  Beale  and  Latimer,  Campl)ell, 
359. 

These  decisions,  all  uniform,  extending  through  seventy- 
five  years,  determine  what  the  law  of  Maryland  and  the  Dis- 
trict of  Columbia  is,  if  courts  and  time  can  determine  any- 
thing; and,  although  a  totally  different  construction  of  the 
common  law  applicable  to  this  case  may  prevail  iu  every 
other  State,  we  cannot,  under  the  decisions  of  the  United 
States  Supreme  Court,  go  to  the  courts  of  other  States  for  an 
interpretation  of  the  law  of  real  estate  upon  a  point  which  for 
generations  has  been  fixed  and  established  by  our  own  courts. 

It  has  become  a  maxim  in  that  court,  in  cases  involving  the 
law  of  real  estate,  always  to  follow  the  decisions  of  the  courts 
of  the  State  iu  which  the  cases  arise,  whenever  those  decis- 
ions for  a  long  series  of  years  have  been  uniform.  PollCs 
Lessee  vs.  Wendall  et  al,  9  Cranch,  98 ;  Shipp  vs.  MiUer's  Heirs, 
2  Wheat.,  325 ;  ThatcJier  vs.  Powell,  6  Wheat.,  127 ;  Gardner 
vs.  Collins,  2  Pet.,  85 ;  Jackson  vs.  Chew,  12  Wh.,  153;  Blights 
Lessee  vs.  Rochester,  7  Wheat.,  530 ;  Daly  vs.  James,  8  Wheat., 
535 ;  Suydam  vs.  Williamson,  24  How.,  427  ;  Beauregard  vs. 
City  of  New  Orleans,  18  How.,  497. 

The  devise  being  void,  the  lots  iu  question  vest  in  the 
plaintiffs,  as  heirs  at  law  of  the  testator,  and  not  in  the  residu- 
ary devisee.  1  Jar.,  588 ;  Gravenor  vs.  Hallum,  Ambler,  643 ; 
Baker  \s.  Hall,  12  Ves.,  496;  Gibbs  vs.  Eumsey,  2  Ves.  and 
Beames,  294;  Jones  vs.  Mitchell,  1  Simons  and  Stuart,  290; 
Collins  vs.  Wakeman,  2  Ves.,  jr.,  683;  Arnold  v^.  Chapman, 
1  Vesey's  Cas.,  108;  Tregonwell  vs.  Sydenham,  3  Dow.,  194; 
Lingan  vs.  Carroll,  3  Harris  and  McHonry,  333 ;  Barnes  vs. 
Barnes,  3  Cranch,  C.  C,  269  ;  Van  Kleeck  vs.  Dutch  Church 
of  New  York,  20  Wendall,  457. 
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Walter  8.  Cox  and  J.  M.  Johnson^  for  defendants,  contra. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

This  is  an  action  of  ejectmenf,  brought  by  the  plaintiffs,  as 
heirs  at  law  of  Joshua  Pierce,  deceased,  to  recover  certain 
lots  of  land  in  the  city  of  Washington,  now  in  the  possession 
of  the  defendant,  and  claimed  by  it  under  the  will  of  Mr. 
Pierce,  and  certified  hither  from  the  circuit  court  to  be  heard 
in  the  first  instance. 

The  testator  died  on  the  11th  of  April,  1869,  having  made 
his  will,  the  14th  section  of  Avhich  is  in  the  following  terms, 
(See  statement  for  same.) 

The  heirs  of  the  tesUitor  claim  that  the  devise  of  these 
fourteen  lots  is  void,  because,  first,  it  attempts  to  create  a  per- 
petuity; and,  second,  that  the  objects  of  the  devise  are 
uncertain. 

At  the  date  of  testator's  death  the  '*  Washington  Hospital 
for  Foundlings''  was  not  in  existence,  but  has  been  incorpo- 
rated since  that  event,  by  act  of  Congress,  and  received  a 
deed  for  the  property  in  controversy  from  the  trustees  named 
in  the  devise.  But  it  is  claimed  by  the  plaintiffs  that,  no 
time  having  been  limited  by  the  will  within  which  the  act  of 
incorporation  should  be  passed  by  Congress,  there  was  a  pos- 
sibility that  Congress  might  never  pass  the  required  act;  or, 
if  it  should  do  so,  the  passage  of  the  law  might  be  deferred 
to  so  remote  a  future  as  to  be  beyond  the  limit  of  any  life  or 
lives  in  being  and  twenty-one  years  afterward. 

But  the  rule  in  regard  to  perpetuities,  we  think,  has  no 
application  where  the  immediate  gift  is  a  trust  for  charitable 
purposes,  although  the  time  for  its  application  may  be  indefi- 
nite. 

In  Sinnett  vs.  Herbert^  L.  E.,  7  Ch.,  240,  the  lord  chancellor 
said:  <^As  to  the  difficulty  from  the  i)ossible  Remoteness  of 
the  time  when  her  intention  can  be  carried  into  effect,  I  think 
the  case  of  the  Attorney-General  vs.  Bishop  of  Chester^  1  Bro. 
Ch.,  444,  is  a  complete  answer.  There  was  a  sum  of  £1,000 
left  for  a  good  charitable  purpose,  namely,  for  the  purpose  of 
establishing  a  bishop  iu  the  King's  dominions  in  America. 
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There  was  no  bishop  in  America.  The  sum,  being  only 
£1,000,  was  not  very  likely  in  itself  to  be  sufficient  to  estab- 
lish a  bishop.  Nothing  could  be  more  remote  or  less  likely 
to  happen  within  a  reasonable  period  than  the  appropriation 
of  that  fund  to  that  particular  object.  But  the  court  did  not 
direct  any  application  of  the  fund  according  to  the  cy  pres 
doctrine.  It  would  not  allow  the  fund  to  be  dealt  with 
immediately,  but  directed  the  fund  to  remain  in  hand  for  a 
time,  with  liberty  to  apply,  because  it  was  not  known 
whether  any  bishop  would  be  established." 

A  case  in  its  principal  features  much  like  the  present  was 
that  of  Chamberlain  vs.  Broshett,  L.  R.,  8  Ch.,  20C.  The 
testatrix,  after  stating  that  she  did  not  confidently  feel  that 
her  family  would  not  spend  her  money  on  the  vanities  of  the 
world,  &c.,  gave  personal  estate  to  trustees,  to  make  certain 
annual  payments  for  charitable  purposes,  and  then  directed 
that,  when  and  so  soon  as  land  should  be  given  by  any  other 
person  for  that  purpose,  two  alms-houses  should  be  built,  and 
the  surplus  appropriated  in  making  allowances  to  the  in- 
mates; and  the. gift  was  held  to  be  valid,  as  it  was  an 
immediate  gift  for  charitable  purposes,  although  the  time  of 
its  application  was  ind'efinite. 

In  this  case  the  rule  was  laid  down  by  the  lord  chancellor 
in  the  following  language  :  "If  there  was  an  immediate  gift 
of  the  whole  residue  for  charitable  uses,  the  authorities  men- 
tioned during  the  argument — Attorney-General  vs.  Bishop  of 
Chester^  1  Bro.  Ch.,  444;  Rensharo  vs.  Atkimon,  3  Madd,  300, 
and  Sinnett  vs.  Herbert^  L.  E.,  7  Ch.,  232,  to  which  may  be 
added  Attorney- Ueiieral  vs.  Craven,  21  Beav.,392 — prove  that 
such  gift  was  valid,  and  that  there  was  no  resulting  trust  for 
the  next  kin  of  the  testatrix,  although  the  particular  applica- 
tion of  the  fund  directed  by  the  will  would  not  of  necessity 
take  effect  within  any  assignable  limit  of  time,  and  coald 
never  take  effect  at  all  except  on  the  occurrence  of  events  in 
their  nature  contingent  and  uncertain.  On  the  other  hand,  if 
the  gift  in  trust  for  charity  is  itself  conditional  upon  a  future 
and  uncertain  event,  it  is  subject,  in  our  judgment,  to  the 
same  rules  and  principles  as  any  other  estate  depending  for 
its  coming  into  existence  upon  a  condition  precedent.  If 
the  condition  is  never  fulfilled  the  estate  never  arises.    If  it 
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is  SO  remote  and  indefiuite  as  to  transgress  the  limits  of  time 
prescribed  by  the  rules  of  law  against  perpetuities,  the  gift 
fails  ab  initio.^ 

The  doctrine  declared  by  these  authorities  is  this,  as  we 
uiderstand  it,  that  where  there  is  a  gift  for  charity  it  will 
be  carried  into  effect  by  the  courts  unless  upon  its  face,  and 
certainly,  it  is  opposed  to  some  rule  of  law.  If  the  gift  be 
upon  condition  precedent  and  that  condition  have  not  taken 
place,  the  bequest  is  void.  If  it  plainly  and  in  terms  is  in 
violation  of  the  rule  against  perpetuities,  it  is  also  void. 
But  if,  at  the  testator's  death,  there  only  be  a  possibility  of 
the  happening  of  a  contingency  by  which  the  gift  may  be 
postponed  beyond  the  period  prescribed  in  the  rule  against 
perpetuities,  but  that  contingency  in  fact  has  not  happened, 
and  from  events  which  have  already  taken  place  cannot 
happen,  the  gift  will  be  supported.  Indeed,  one  branch  of 
the  rule  against  perpetuities  has  never  had  application  to 
bequests  in  trust  for  charitable  objects.  Blackstone  says 
"  by  perpetuities  (or  the  settlement  of  an  interest  which  shall 
go  in  the  succession  prescribed,  without  any  power  of  aliena- 
tion) estates  are  made  incapable  of  answering  those  ends  of 
social  commerce,  and  providing  for  the  sudden  contingencies  of 
private  life,  for  which  property  was  at  first  established."  Book 
2,  p.  173.  And  yet  for  purposes  of  charity  trusts  may  be  created 
which  may  forever  retire  the  given  property  from  the  power  of 
alienation  and  the  uses  of  commerce.  That  was  the  case 
with  Girard's  will,  2  How.,  127,  and  with  McMicken's  will, 
24  How.,  465.  In  this  last  case  the  devise  was  to  the  city  of 
Cincinnati  in  trust  forever  for  the  puri)ose  of  building,  estab- 
lishing, and  maintaining,  as  far  as  practicable,  two  colleges  for 
the  education  of  boys  and  girls.  None  of  the  property  devised 
or  which  the  city  might  at  any  time  purchase  for  the  benefit  of 
the  colleges  could  at  any  time  be  sold.  Such  a  trust  in  other 
cases  would  have  been  in  violation  of  the  rule  against  perpe- 
tuities, but  as  to  the  charity  it  was  valid.  In  2  Story's  Eq., 
sec.  11G7,  the  author  says :  "  Again,  although  in  carrying  into 
execution  a  bequest  to  an  individual,  the  mode  in  which  the  leg- 
acy is  to  take  eft'ect  must  be  of  the  substance  of  the  legacy ; 
yet  where  the  legacy  is  to  a  charity,  the  court  will  consider 
charity  as  the  substance,  and  in  such  case,  and  in  such  cases 
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ouly,  if  the  mode  pointed  out  fail,  it  will  provide  another  mode 
by  which  the  charity  may  take  effect,  but  by  which  no  other 
than  charitable  legacies  can  take.  A  still  stronger  case  is  that 
if  the  testator  has  expressed  an  absolute  intention  to  give  a 
legacy  to  charitable  purposes,  but  has  left  uncertain  or  to  some 
future  act  the  mode  by  which  it  is  to  be  carried  into  effect, 
there  the  court  of  chancery,  if  no  mode  is  pointed  out,  will, 
of  itself,  supply  the  defect  and  enforce  the  charity.^ 

In  respect  to  gifts  for  charity,  therefore,  there  is  no  place  in 
a  court  of  equity  for  the  application  of  the  rule  as  to  perpetui- 
ties unless  it  appear  on  the  face  of  the  will  itself  that  under  no 
circumstances  was  it  the  intention  of  the  testator  that  his 
bequest  should  operate  till  after  the  expiration  of  the  time 
prescribed  by  the  rule. 

But  it  may  be  said  that  these  doctrines  are  those  only  of  the 
English  chancery ;  that  they  depend  upon  the  statute  of  the 
43d  Eliz.,  which  has  never  been  in  force  in  this  District,  or 
in  the  State  of  Maryland,  of  which  this  District  was  at  one 
time  a  part. 

It  is  quite  true  that  the  doctine  of  cy  pres^  which  was  greatly 
enlarged  and  developed  in  England  under  that  statute,  has 
never  been  followed  here,  except  to  the  extent  of  carrying  into 
effect  the  intent  of  the  testator.  That  doctrine,  however,  so 
far  as  it  depends  upon  the  statute  of  Elizabeth  alone,  is  con- 
fined to  cases  in  which  no  trust  is  interposed,  or  where  there 
is  no  person  in  esse  capable  of  taking,  or  where  the  charity  is 
of  an  indefinite  nature.  In  such  cases,  the  doctrine  is  the 
ofispring  of  the  statute  of  Elizabeth,  and  is  not  a  doctrine  to 
be  applied  in  our  courts.  But  where  there  is  a  trust,  and  the 
charity  is  defined,  there  is  no  need  for  any  aid  from  the  statute 
of  Elizabeth ;  for  the  jurisdiction  of  the  court  vests  on  ancient 
and  well-settled  grounds  independently  of  the  statute.  (See  2 
Story  Eq.,  section  1162.) 

There  probably  never  would  have  been  any  difficulty  in  the 
courts  of  this  country  in  regard  to  questions  of  this  character 
but  for  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  Baptist  Assoeiation  vs.  Harfs  Exec- 
utors, 4  Wheat,  1.  The  correctness  of  that  decision  very  soon 
began  to  be  doubted.  It  was  commented  upon,  without  ap- 
proval, though  not  with  any  distinct  dissent,  by  the  same 
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court  iu  the  case  of  Inglis  vs.  Trustees  of  Sailors^  Snug  Harbor j 

3  Peters,  113.  In  this  case  the  bequest  was  sustained,  though 
to  an  unincorporated  society,  and  for  purposes  of  a  general 
character.  In  Porter  vs.  Ckapin,  6  Paige's  Ch.,  619,  Ch.  Wal- 
worth says:  "Although  some  doubt  was  thrown  upon  the 
question  of  charitable  donations  for  the  benefit  of  a  commu- 
nity or  body  not  incorporated,  so  as  to  be  capable  of  taking 
and  conveying  the  legal  title  to  the  property  in  that  case,  I 
believe  it  is  generally  admitted  that  the  decision  was  wrong.'' 
This  opinion  of  Chancellor  Walworth  is  quoted  with  approba- 
tion by  the  supreme  court  of  Massachusetts,  in  Bartlett  vs.  Xi/e, 

4  Met.,  879.  The  decision  was  evidently  contrary  also  to  the 
opinion  of  Chancellor  Kent,  as  may  be  seen  in  the  second  vol- 
umeof  his  Commentaries,  285.  Since  then,  thedoctrines  of  that 
case  have  been  distinctly'  called  in  question  by  the  Supreme 
Court  of  the  United  States,  in  Vidal  vs.  GirarWs  Executors^  2 
How.,  127,  and  in  Ferin  vs.  Carey ^  21  How.,  465,  and  the  conclu- 
sion reached  that  charitable  uses  may  be  enforced  in  chancery 
under  its  general  jurisdiction,  independently  of  the  statute  of 
Elizabeth.  The  first  of  these  two  cases  was  from  Pennsvl- 
vania,  and  the  other  from  Ohio.  In  neither  of  these  States 
was  the  statute  of  Elizabeth  in  force,  although  in  both  its 
principles  are  substantially  administered  as  derived  from  the 
common  law. 

We  have  been  referred  to  the  case  of  Dashiell  vs.  The  Attor- 
ney-Oeneraly  5  H.  and  J.,  398,  as  authority  showing  that  the 
statute  of  Elizabeth  was  never  in  force  in  Maryland,  and  con- 
sequently not  in  this  District.  That  proposition  may  be  ad- 
mitted^ and  yet  leave  the  jurisdiction  of  this  court  over  the 
subject  of  charitable  uses  as  complete  and  ample  as  that  re- 
ported by  the  Supreme  Court  in  the  cases  already  referred  to. 
The  decision  in  that  case  was  doubtless  correct.  It  could  not 
have  been  otherwise  except  under  the  cy  pres  jurisdiction^ 
which  no  one  pretends  to  exist  in  this  court,  except  so  far  as 
allowed  by  the  common  law.  The  trust  in  that  case  was, 
that  the  trustees  should  appropriate  the  fund  to  the  feeding, 
clothing,  and  educating  the  poor  children  belongiugto  a  named 
congregation,  not  such  as  the  trustees  might  themselves  select, 
and  without  any  power  or  right  given  the  trustees  to  dis- 
criminate in  the  objects  of  the  charity.    It  is  distinctly  sug- 
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gested  by  the  court  that  the  decision  would  have  been  differ  • 
eat  had  that  right  and  power  been  vested  in  the  trustees,  for 
then  the  subjects  of  the  bounty  would  have  been  ascertaiuod 
and  certain. 

It  is  the  only  case  on  the  subject  which  we  have  found  in 
the  Maryland  reports,  and  having  been  decided  since  this 
District  became  independent  of  that  State,  and  in  regard  to 
a  question  as  to  the  general  jurisdiction  of  chancery  and  not 
upon  the  construction  of  a  local  statute,  is  entitled  to  no 
greater  respect  in  this  District  than  the  decision  of  that  court 
upon  any  other  subject ;  that  is,  it  is  entitled  to  respectful 
consideration,  but  is  not  obligatory. 

We  conclude,  therefore,  that  the  devise  in  question  in  the 
present  case  is  void  neither  on  the  ground  of  perpetuity  nor 
for  the  uncertainty  of  its  object. 

But  another  aspect  of  the  case  is  presented  on  the  cod- 
Btruction  to  be  given  to  the  language  of  the  devise.  The 
trustees  are,  in  the  first  place,  to  hold  the  property  as  and 
for  a  site  for  the  erection  of  a  hospital  for  foundlings,  to  be 
built  and  erected  by  any  association,  society,  or  institution 
that  may  hereafter  be  incorporated  by  an  act  of  Congress  as 
and  for  such  hospital,  and  upon  such  incorporation  upon  fur- 
ther trust  to  grant  and  convey  the  said  lots  of  ground  and 
trust-estate  to  the  corporation  or  institution  so  incorporated, 
&c.  But  there  is  a  proviso  to  this  devise  which  it  is  im- 
portant to  examine.  The  testator  foresaw  that  the  society 
so  incorporated  might  not  be  acceptable  to  the  trustees.  In 
that  event  he  declares  his  wish  to  be  that  the  trustees  should 
themselves  hold  the  property  for  the  same  purpose,  that  is^ 
as  a  site  for  a  foundling  hospital,  until  a  corporation  was 
created  by  Congress  which  should  meet  their  approval ;  and 
he  gives  the  trustees  absolute  discretion  on  this  subject.  If, 
therefore,  Congress  should  fail  to  create  a  corporation  for 
the  purpose,  or  one  acceptable  to  the  trustees,  or  if  the 
grant  to  the  future  corporation  should  be  void  on  the  ground 
that  no  time  was  specified  within  which  it  was  to  take  effectt 
the  only  consequence  would  be  that  the  trustees  themselves 
would  hold  the  property  for  the  same  purpose,  and  might 
proceed  to  erect  the  hospital.  In  no  event  was-  there  to  be 
a  resulting  trust  for  the  heirs. 
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The  proviso  contains  this  farther  direction,  that  the  taxes,, 
charges,  and  assessments  which  might  be  levied  upon  the 
property  previous  to  the  making  of  the  conveyance  to  the  fu- 
ture corporation,  should  all  be  paid  by  his  executors  out  of  the 
residue  of  the  estate.  The  corporation  contemplated  was,, 
therefore,  to  be  created  during  the  life-time  of  those  executors, 
and  before  the  final  settlement  of  the  estate.  It  was  not  in 
the  testator's  power  to  incumber  the  residue  of  his  estate 
with  these  charges  beyond  the  period  prescribed  by  the  rule 
of  perpetuities.  The  conveyance  was  to  be  made,  therefore, 
within  that  limit,  and  it  could  be  made  only  after  the  cor- 
poration was  created. 

Hence,  it  is  seen  from  an  exact  inteipretation  of  this  de- 
vise that  it  was  made  in  favor  of  a  corporation  which  should 
be  created  by  Congress  within  the  period  permitted  by  the 
law  for  the  vesting  of  an  executory  devise  in  the  ordinary 
case  of  an  individual. 

We  are  of  opinion,  therefore,  that  the  devise  in  question  ia 
valid,  and  that  judgment  be  for  the  defendant  under  the- 
stipulation  filed  in  the  case. 
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SANBORN    &    KING    vs.    PATRICK    O'DONNOGHUE 

ET  AL. 

In  Equity.— No.  2784. 

I.  'Whore  a  bill  is  filed  to  compel  the  defendant  to  perform  a  written 

memorandnm  for  the  sale  of  real  property,  and  the  defendant  denies 
that  he  executed  the  alleged  memorandum,  but  admits  that  the  sig- 
nature thereto  is  his,  and  the  grantee  who  has  assigned  all  his  interest 
to  other  parties,  who,  in  turn,  have  assigned  to  the  complainant, 
denies  that  he  ever  purchased  or  agreed  to  purchase  the  premises,  but 
admits  that  the  agreement  is  in  his  handwriting  and  that  the  defend- 
ants signed  it;  and  the  same  is  corroborated  by  other  circumstances, 
the  law  attaches  a  force  to  the  writing  which  the  evidence  of  the 
parties  cannot  overthrow,  and  the  contract  for  the  sale  will  be  recog- 
nized and  enforced. 

II.  The  defendant,  after  making  the  meniorandum,  executed  a  deed  of 

trust  on  the  premises  to  secure  the  payment  of  the  sum  of  $4,000,  and 
the  trustee  is  a  party  to  the  suit,  the  complainants  were  decreed  to 
bring  the  purchase-money  into  court  to  be  applied,  in  the  first  instance, 
to  the  extinguishment  of  the  trust-deed,  and  that  defendant  receive 
the  balance,  and  that  he  execute  a  conveyance  of  the  property. 

The  case  is  stated  in  the  opinion  of  the  court. 

M,  Thompson  for  complainant. 

B,  T,  Merrick  and  M.  F.  Morris  for  defendants. 


Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
•court : 

This  cause  was  certified  from  the  equity  branch  of  the 
court,  to  be  heard  in  general  term  in  the  first  instance. 

The  bill  states  that  on  the  30th  of  April,  1867,  one  Daniel 
Pfeil,  of  Washington,  District  of  Columbia,  rented  and  leased 
from  defendant  Patrick  O'Donnoghue,  by  indenture,  for  the 
full  term  of  five  years  from  the  first  day  of  May  of  that  year, 
the  lot  of  ground  and  premises  situate  in  square  numbered 
four  hundred  and  fifty -four,  fronting  on  Seventh  street  west, 
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ia  Washington  City.     This  allegation  is  admitted  in  the 
answer  of  O'Donuoghiie. 

The  bill  alleges  that  said  Pfeil  was  to  pay  a  yearly  rent  ot 
two  hundred  and  twenty  dollars,  in  equal  monthly  payments, 
and  to  erect  a  building  at  a  cost  of  not  less  than  sixteen 
hundred  dollars.  The  answer  admits  the  payment  of  the  rent 
up  to  the  30th  of  April,  1872,  the  full  term  of  the  lease,  and 
also  the  erection  of  a  building  as  provided  in  said  indenture. 
The  indenture  of  lease  is  exhibited.  Said  Pfeil  took  pos- 
session under  said  lease  1st  of  May,  18G7,  and  he  and  his 
assigns  have  been  in  possession  ever  since. 

The  bill  alleges  that,  on  the  16th  of  May,  1867,  the  defend- 
ant  O'Donnoghue  and  said  Pfeil  contracted  for  the  sale  and 
purchase  of  the  said  premises,  at  the  end  of  the  term  of  lease, 
for  and  at  the  sum  of  eight  thousand  dollars;  five  hundred 
dollars  to  be  paid  in  cash,  the  balance,  seven  thousand  five 
hundred  dollars,  to  be  paid  on  or  before  the  expiration  of 
said  term  of  lease.  This  allegation  of  sale  and  purchase 
defendant  O'Donnoghue  positively  denies  in  his  answer. 

Complainants  produce  a  written  memorandum,  marked  Ex- 
hibit No.  4,  in  the  following  words  and  figures : 

"  $600.]  <'  WASHiNaTON,  May  16, 1867. 

Eeceived  of  Mr.  Daniel  Pfeil  the  sum  of  five  hundred 
dollars,  in  part  payment  for  lot  on  Seventh  street,  between  G 
and  H  north,  at  $8,000,  sold  to  him. 

PATRICK  O'DONXOGHUE.'' 

The  execution  of  this  paper  is  denied  by  the  defendant 
O'Donnoghue.  In  his  deposition  he  says  that  he  thinks  the 
signature  to  the  memorandum  is  his.  But  he  does  not  know 
in  whose  handwriting  the  remainder  of  the  paper  is ;  and  that 
he  never  saw  the  writing  before  it  was  shown  to  him  by — he 
thinks — General  Sanborn. 

Pfeil  says,  in  his  deposition,  that  the  handwriting  of  Ex- 
hibit 4  is  his  except  ^^  sold  to  him, "  and  the  signature  ^*  Patrick 
O'Donnoghue,"  and  examiner's  and  notary  public's  memo- 
randa, and  that  O'Donnoghue  put  the  words  ^'sold  to  him" 
in  the  writing.  He  says,  in  another  part  of  his  examination, 
that  he  does  not  know  what  words  O'Donnoghue  put  in  the 
said  memorandum.    This  witness  says  that  he  put  the  figures 
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$8,000  on  the  paper,  bat  scratched  them  off,  or  made  a  mark 
through.  He  further  says  that  he  rented  the  premises,  bat  he 
cannot  tell  what  year;  that  the  lease  will  show.  The  indenture 
recites  that  the  yearly  rent  was  two  hundred  and  twenty 
dollars,  payable  monthly.  This  witness,  in  his  deposition, 
says  that  he  leased  the  premises  for  five  years,  and  had  to 
pay  sixteen  hundred  dollars  for  the  five  years,  five  hundred 
dollars  cash,  leaving  eleven  hundred  dollars  rent.  He  was  to 
pay  monthly.  He  further  says  that  he  paid  O'Donnoghue 
five  hundred  dollars  in  the  beginning ;  that  he  supposes  he 
took  a  receipt  for  it;  that  he  "  never,  at  any  time,  entered  into 
an  agreement  with  O'Donnoghue  to  purchase  this  property 
from  him,  and  that  there  never  was  any  agreement  at  any 
time,  in  writing  or  otherwise,  that  he  was  to  have  the  property 
at  eight  thousand  dollars  at  any  time  during  his  lease.''  In 
another  part  of  his  deposition  this  witness  says  he  does  not 
know  what  he  put  the  $8,000  in  the  receipt  for. 

Here  we  have  the  written  indenture  of  lease  and  memoran- 
dum of  the  parties,  the  signatures  to  which  tare  acknowledg- 
ments by  each,  and  the  statements  of  these  parties  in  answer, 
and  depositions  casting  and  throwing  confusion  on  the  whole 
transaction.  The  law  raises  the  question,  What  disposition  is 
to  be  made  of  these  writings  and  the  conflicting  statements 
of  verbal  assertions?  The  rule  is  well  known  and  recognized. 
Several  witnesses,  other  than  the  parties,  were  examined,  and 
they  all  corroborate  and  sustain  the  writings  exhibited.  At 
the  date  of  the  lease  and  in  connection  therewith,  witness 
Plant  states  that  the  purchase  of  the  property  was  mentioned, 
and  that  the  sum  of  $8,000  was  stated.  Other  witnesses  prove 
the  signatures  of  the  parties,  their  acknowledgments  of  the 
same,  and  the  law  attaches  a  force  to  the  writings  in  this  case 
which  the  evidence  fails  to  overturn,  but,  on  the  contrary, 
sustains  and  corroborates. 

We  conclude,  therefore,  that  the  evidence  establishes  a 
contract  for  the  sale  and  purchase  of  the  premises  as  set 
forth  in  the  bill  of  complaint. 

The  written  memoranda,  signed  by  the  parties,  Pfeil  and 
O'Donnoghue,  are  before  us,  and  the  testimony  of  those  two 
persons,  in  their  effort  to  attack  the  bona  fides  of  the  written 
instruments,  fails  to  overthrow  or  to  even  weaken  the  force 
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TThich  tbe  law  attaches,  annexes,  and  fixes  to  a  writing  signed 
by  the  parties.  And  the  testimony  of  every  other  witness, 
not  connected  with  the  matters  in  controversy,  either  directly 
or  circumstantially,  corroborates,  upholds,  and  establishes  the 
sale  and  purchase. 

On  the  10th  of  June,  1868,  Daniel  Pfeil  sold  and  trans- 
ferred all  his  right,  title,  and  interest  in  the  lease  to  Edwin 
B.  Olmstead,  of  Washington  City.  On  the  2d  of  December, 
1868,  the  said  Olmstead  assigned  fhe  said  indenture  to  the 
complainants.  On  the  10th  of  June,  1868,  said  Pfeil  assigned 
his  interest  in  the  contract  of  sale  and  purchase  to  said 
Olmstead ;  and  on  the  4th  of  December,  L868,  said  Olmstead 
assigned  his  right,  title,  and  interest  in  said  purchase  and 
sale  to  the  complainants.  These  various  assignments  and 
transfers  were  acknowledged  before  notaries  public,  and 
recorded  in  the  proper  register's  office  in  the  city  of  Wash- 
ington. Either  Pfeil  or  complainants  have  had  possession  of 
the  premises  since  May,  1867 ;  rents  were  all  paid  up  to 
April,  1872 ;  and  at  the  expiration  of  the  term  of  lease,  com- 
plainants tendered  the  sum  of  seven  thousand  five  hundred 
dollars  to  said  O'Donnoghue,  and  also  prepared  and  requested 
him  to  sign  a  deed  to  and  for  the  said  described  premises, 
which  he  declined  and  refused  to  do. 

On  the  7th  of  October,  1870,  O'Donnoghue  borrowed  of 
defendant,  McGuire,  four  thousand  dollars,  and  executed  a 
deed  of  trust  to  secure  the  same  to  defendant  Merrick, 
trustee,  on  and  upon  the  premises  in  controversy.  Com- 
plainants bring  into  court,  or  propose  so  to  do,  the  sum  of 
seven  thousand  five  hundred  dollars,  and  pray  that  the  same 
may  be  applied  to  the  benefit  of  said  O'Donnoghue  in  the 
extinguishment  of  the  deed  to  Merrick,  balance  to  him,  and 
that  the  said  deed  to  said  trustee  be  canceled,  and  said 
O'Donnoghue  be  required  to  c6nvey  by  deed  a  full  title  to 
complainants. 

On  payment  into  court  of  the  money,  we  think  the  com- 
plainants will  be  entitled  to  the  decree  asked  for,  and  coun- 
sel will  carefully  draught  the  same. 
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F.  P.  STANTON  vs.  J.  O.  C.  HASKIN  AND  WIFE,   G. 

T.  RAUB,  AND  A.  J.  ROGERS. 

In  Equity.— No.  3259. 

K.  and  S.  were  attorneys  at  law,  and  agreed  to  condnct  a  suit  in  chancery 
for  the  recovery  of  lands  claimed  by  H.  and  wife,  who  agreed  to  give 
said  attorneys  one-third  of  whatever  land  or  money  might  be  re- 
covered. A  decree  was  obtained  in  favor  of  H.  and  wife  for  the 
lands,  and  also  for  the  rents  and  prodts.  The  attorneys  received 
one-third  of  snch  rents  in  money,  and  bring  this  bill  to  enforce  the 
execution  of  the  agreement  for  an  undivided  third  of  the  land  so 
recovered.    Held — 

I.  That  the  common-law  principle  of  champerty,  as  relaxed  by  modem 

decisions,  is  in  force  in  the  District  of  Columbia. 

II.  That  the  agreement  between  R.  and  S.  and  the  defendants,  H.  and 

wife,  being  for  a  part  of  the  land  in  dispute,  was  a  champertoos  con- 
tract,  and  therefore  void. 

III.  That  contracts  between  attorneys  and  clients  are  carefully  watched 
by  the  courts,  and  will  be  considered  generally  as  a  security  for 
what  the  services  are  really  worth. 

IV.  That  agreements  between  attorney  and  client,  fairly  made  for  con- 
tingent fees,  will  be  sustained  both  in  law  and  equity. 

STATEMENT  OP  THE  CASE. 

The  bill  in  this  case  is  brought  for  the  purpose  of  en- 
forcing the  specific  performance  of  a  contract,  which  is 
expressed  in  the  following  words : 

"  We  have  employed  A.  J.  Rogers  and  F.  P.  Stanton  to 
institute  a  suit  in  chancery  for  us  against  Wm.  Durr,  of 
Washington  City,  for  the  recovery  of  78J  acres  of  land  in 
Prince  George's  County,  Md.,  under  a  contract  of  said  Durr 
with  Jane  Haskin  dated  3d  September,  1869.  And  we 
hereby  agree  and  bind  ourselves  to  give  said  attorneys, 
Rogers  and  Stanton,  one- third  part  of  whatever  may  be  re- 
covered from  said  Durr,  whether  the  same  be  in  land  or 
money.  We  also  authorize  our  said  attorneys  to  compromise 
and  settle  the  said  controversy  on  such  terms  and  conditions 
as  to  them  may  seem  proper,  and  we  hereby  ratify  and  con- 
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firm  whatever  they  may  do  in  the  premises ;  aud  agree  to 

pay  them  the  amount  above  specified,  whether  the  recovery 

shall  be  by  suit  or  by  compromise  and  settlement  as  herein 

authorized. 

Witness  our  hands  and  seals,  at  Washington,  D.  C,  on 

this  the  7th  day  of  May,  1872. 

JANE  E.  HASKIlSr. 

JAMES  O.  C.  HASKIN." 
**  Witness: 

Jane  E.  Elliott, 
Edward  Graves." 

It  appears  that,  long  previous  to  the  foregoing  agreement, 
the  defendant,  J.  O.  G.  Haskin,  purchased  a  tract  of  land 
lying  in  Prince  George's  County,  Maryland,  making  a  cash 
payment  of  $2,000,  and  leaving  the  unpaid  purchase-money 
secured  on  the  land.  Afterward,  being  unable  to  meet  the 
deferred  payments,  he  contracted  with  one  William  Durr  for 
the  latter  to  take  the  purchase  off  his  hands,  and  received  as 
consideration  for  his  so  doing,  Durr's  agreement  in  writing  to 
convey  to  Mrs.  Haskin  a  part  of  the  tract,  viz,  78J  acres, 
leaving  200  acres  for  Durr.  In  pursuance  of  this  agreement, 
the  county  surveyor  in  the  presence  of  the  parties  laid  off 
the  78^  acres,  aud  prepared  a  plat  and  certificate  thereof. 
Haskin  placed  Durr  in  possession,  he  and  the  family  there- 
upon removing  to  Washington  City. 

So  matters  rested  for  a  year  or  so,  Durr  failing  to  convey 
the  land  as  he  had  agreed  to  do,  when  the  Haskins  became 
anxious,  and  proceeded  to  take  steps  to  compel  his  compli- 
ance. They  first  laid  Durr's  contract  and  the  surveyor's  plat 
before  A.  J.  Rogers,  a  defendant  in  this  suit,  who  in  turn  con- 
sulted the  plaintiff,  and  the  latter  prepared  the  contract  above 
set  forth. 

After  the  agreement  was  signed  and  delivered  to  com- 
plainant, he  commenced  a  suit  in  chancery,  as  contemplated 
therein,  to  recover  the  78^  acres  of  land  for  the  benefit  of  the 
parties  with  whom  he  had  made  the  agreement.  That  suit 
was  prosecuted  to  a  final  decree  ordering  the  conveyance, 
and  directing  that  an  account  be  taken  of  the  rental  value  of 
the  land  while  in  Durr's  possession,  and  this  item  was  ascer- 
tained to  be  $1,200.    After  the  confirmation  of  the  auditor's 
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report,  Darr  paid  the  complainant  $500  on  accoant,  and  was 
allowed  a  stay  of  execution  for  the  balance. 

About  this  time  Haskin  and  wife  assigned  to  the  defendant 
Ranb,  who  was  aware  of  their  contract  with  Stanton,  and 
Eaub,  in  order  to  procure  the  complainant's  order  on  Durr 
for  the  payment  to  himself  of  the  two-thirds  still  due,  paid 
complainant  $11.38,  making  in  all  the  sum  of  $511.38  received 
by  Mr.  Stanton,  which,  after  indemnifying  for  the  costs  of 
suit  which  he  i^ad  paid,  left  him  one-third  of  the  whole  amount 
received.  He  now  demands  one-third  of  the  land  in  addition, 
and  the  Haskins  refusing  to  execute  a  deed,  complainant  has 
instituted  this  suit  to  enforce  the  agreement  in  that  respect. 
Rogers  has  transferred  his  interest  to  Stanton,  who  is  the 
sole  complainant. 

• 

James  W,  Moore,  for  the  complainant,  cited — 

ChUds  vs.Tmf,  anfe,  page  1  j  Washburn's  Am.  Com.,  Law, 
p.  212,  sec.  88;  Strohecker  vs.  Eoffman,  7  Harris,  p.  227;  Ex- 
parte  Plitt,  2  Wall.,  C.  C,  p.  479. 

James  E.  Williams,  for  defendants,  contended  that — 

The  contract  sought  to  be  enforced  by  the  plaintiff  is  void 
for  champerty.  1  Bac.  Abr.,  Title  Champerty,  575 ;  4  Kent's 
Com.,  449,  note  b.  *'The  case  of  Berrien  vs.  McLane,  1 
Hoffman's  Rep.,  421,  contains  a  strong  declaration  that  every 
agreement  made  pending-  a  litigation,  to  pay  counsel  or  the 
attorney  a  part  of  the  property  to  be  recovered,  is  absolutely 
void.  2^ot  only  every  contract,  but  the  actual  transfer  of  part 
of  the  property  in  litigation,  is  illegal,  on  the  ground  of  the 
relation  of  the  parties  and  of  the  doctrine  of  champerty .'* — 
Ibid. 

An  attorney  or  solicitor  is  not  permitted  to  contract  with  his 
client  previous  to  the  termination  of  the  suit  for  a  part  of  the 
subject-matter  of  the  litigation  as  a  compensation  for  his 
services.  Merritt  vs.  Lambert,  10  Paige,  352, 358,  and  2  Denio, 
607;  Simpson  vs.  Lamb,  7  Ellis  &  Black.,  84,  92,  93;  S.  C, 
Am.  L.  Reg.,  vol.  1,  N.  S.,  p.  410,  case  of  Carpenter  vs.  Sisti^ 
Aveniie  Railroad  Company , 


1S74.]  Supreme  Court,  D.  0.  561 


SUdCob  tb.  Htttkln  et  al. 


Dwight's  notes  on  the  last  case,  ibid.,  p.  422,  as  follows : 
'^  The  lien  of  an  attorney  does  not  extend  to  a  case  where  he 
has  recovered  in  equity  for  his  own  client  land  from  a  defend- 
ant. Smally  YS,  Clarke  22  Vermont,  598.  The  allowance  of 
such  a  doctrine  would  establish  an  equitable  lien  or  mortga<;e 
in  opposition  to  general  principles.  S.  C,  overruling  a  dic- 
tum in  Barnesby  vs.  Powell^  Ambler  E.,  102." 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the 
court : 

The  principal  ground  on  which  the  case  is  defended  is,  that 
tlie  agreement  set  up  in  the  bill  is  champertous  and  void. 
In  the  case  of  Stanley  vs,  Jones,  7  Bing.,  349,  Chief-Justice 
Tindall  defines  champerty  to  be  the  unlawful  maintenance 
of  a  suit  in  consideration  of  some  bargain  to  have  a  part  of 
the  thing  in  dispute.  This  is  the  generally-received  mean- 
ing of  champerty  in  this  country  as  well  as  in  England. 
ThalimervB.  Brinkerhoff,  20  J ohu8j3S6;  9  Met.,  489;  18  Ind., 
117.  Kow,  by  the  terms  of  the  contract,  Stanton  and 
Eogers  undertook  to  prosecute  a  suit  in  chancery  against 
one  William  Durr,  for  the  recovery  of  78J  acres  of  land, 
upon  an  agreement  to  receive  one-third  of  whatever  might 
be  recovered  in  land  or  money,  and  Stanton  now  claims  an 
undivided  third  of  the  property. 

The  strictness  which  formerly  prevailed  in  the  common- 
law  doctrine  of  champerty  has  been  considerably  relaxed  by 
modern  decisions.  An  action  can  now  be  maintained  in 
most,  if  not  all,  of  the  States  of  the  Union  for  contingent  fees. 
This  court  has  recently  decided  in  favor  of  a  contract  for  a  con- 
tingent fee  in  prosecuting  sucessfully  a  private  claim  against 
the  United  States,  where  the  services  were  to  be  rendered  in  a 
fair  and  open  presentation  of  the  facts,  and  where  no  secret 
or  corrupt  means  were  employed  to  mislead  or  deceive  the 
legislative  body.     Child  vs.  Tristy  ante,  page  1. 

So  relations  by  blood,  and  all  parties  having  an  interest  in 
the  property,  however  contingent  that  interest  may  be,  can 
lawfully  maintain  each  other  in  actions  concerning  the  land 
sought  to  be  recovered.  With  these,  and  perhaps  some 
other  modifications,  the  common  law^  with  regard  to  cham- 
36  D  o 
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perty,  which  is  supposed  to  be  founded  ou  the  statute  of  28 
Edward  I,  is  geuerally  recognized,  except  where  it  has  been 
abolished  by  legislative  enactment.  It  was  the  law  in  Mary- 
land in  1801,  and  has  never  been  abrogated  in  this  jurisdicttoa. 
We  must,  therefore,  hold  that,  with  the  qualifications  estab- 
lished by  modern  decisions,  the  principle  prevails  in  this  Dis- 
trict. That  the  contract  here,  so  far  as  relates  to  the  land  iu 
controversy,  is  afiected  by  champerty  at  common  law,  no  one 
can  doubt;  and,  notwithstanding  the  law  is  rendered  more 
rational  by  modern  decisions,  yet  no  court  of  equity  has 
gone  the  length  of  enforcing  the  specific  performance  of  an 
agreement  for  part  of  the  laud  in  dispute.  While  the  prin- 
ciple of  champerty  remains  a  substantive  part  of  our  law,  it 
is  clearly  our  duty  to  enforce  it. 

We  also  think  another  settled  principle  is  applicable  to 
this  case.  It  is,  that  all  contracts  between  attorney  and 
client,  by  which  the  former  gains  any  advantage,  are  to  be 
regarded  simply  as  security  for  whatever  he  may  have  ad- 
vanced or  for  what  his  services  are  worth.  Some  of  the 
authorities  hold  that  the  burden  of  proving  the  fairness  of 
such  contracts  is  upon  the  solicitor,  and  they  are  to  be  re- 
garded with  suspicion,  and  with  a  presumption  that  they 
are  unfair.  Evans  vs.  EUis^  5  Denio,  040;  6  Ves.,  277  ;  I^ew- 
man  vs.  Payne,  2  Ves.,  p.  199 ;  Mott  vs.  Harrington^  12  Vt., 
199;  Berrien  vs.  McLane,lB.off,Ch. J  ^21;  Wheelanva.  Wliee- 
lauj  3  Conn.,  537 ;  Starr  vs.  Vanderheyden^  9  Johns.,  253 ;  3 
Ves.,  740.  We  doubt  the  justness  of  these  rules  in  the  pres- 
ent condition  of  the  profession,  and  we  think  lawyers  may  be 
trusted  to  provide  for  their  compensation  according  to  the 
fund  that  may  be  collected  or  recovered  by  their  skill  and 
diligence  in  conducting  an  important  and  valuable  claim. 
All  agreements  made  for  mere  contingent  compensation  are 
generally  meritorious,  and  should  be  enforced.  The  most 
respectable  counsel  conduct  immense  litigations  with  no 
other  hope  of  reward.  But  in  this  case  there  is  an  effort  to 
recover  land,  not  as  a  measure  of  compensation,  but  as  a 
part  of  the  very  property  in  controversy.  There  is  nothing 
in  the  evidence  to  induce  a  belief  that  there  was  any  intrin- 
sic diflBculty  in  the  case  against  Durr,  or  that  its  prosecution 
required  great  diligence  or  ability.    It  appears  to  have  been 
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-coinparatively  free  from  hazard  or  uucertainty.  In  view  of 
these  facts,  we  think  the  complainant  has  been  compensated 
for  his  services,  and  is  not  entitled,  under  established  prin- 
•ciples,  to  any  benefit  from  the  security  set  out  in  his  bill. 

It  appears  from  the  testimony  that  Haskin  and  wife  con- 
sulted with  Eogers ;  that  they  laid  the  surveyor's  plat  of  the 
lands  in  dispute  before  him,  and  that  Eogers,  in  turn,  con- 
sulted with  the  complainant.  The  contract  was  then  pre- 
pared by  complainant  himself,  reciting  the  fact  of  their 
having  been  retained  in  the  following  words :  '*  We  have 
employed  A.  J.  Rogers  and  F.  P.  Stanton  to  institute  a  suit 
in  chancery  for  us  against  William  Durr.'^  By  preparing  and 
accepting  this  agreement  we  think  the  complainant  is  con- 
cluded as  to  the  nature  of  his  relations,  being  attorney  to 
Haskin  and  wife.  It  is  in  that  capacity  they  were  consulted, 
and  by  becoming  a  party  to  this  agreement  they  admit  their 
previous  employment. 

We  do  not  discover  by  the  proofs  in  this  case  anything 
which  wyi  justify  the  imputation  that  the  complainant,  who 
is  a  highly-esteemed  member  of  the  bar,  used  any  undue 
influence  with  Haskin  and  wife  to  enter  into  this  contract, 
and  there  is  nothing  in  the  circumstances  attending  its 
execution  from  which  we  can  infer  that  they  were  surprised 
into  it  by  any  influence  or  device  of  his.  Still,  upon  the 
principles  already  announced,  the  decree  dismissing  the  bill 
must  be  affirmed. 
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COLUMBUS  ALEXANDER  vs.  RICHARD  H.  WILLET 
AND  FRANK  LIBBEY,  COMPOSING  THE  FIRM 
OF  WILLET  &  LIBBEY. 

At  Law.— No.  11686. 

A  demurrer  which  sets  up  matter  of  proof  which  would  be  a  defense  on 
the  merits,  is  irregular  in  form  and  will  be  set  aside. 

STATEMENT  OP  THE  CASE. 

This  is  assampsit  upon  a  promissory  note  for  $1,600^  date<l 
February  28, 1873,  indorsed  by  the  defendants  to  the  plaint- 
iff. The  declaration  contains  two  counts.  The  defendant, 
Richard  H.  Willet,  plead  in  bar  that,  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  8th  day  of  November,  A.  D. 
1873,  the  said  plaintiff,  Columbus  Alexander,  for  the  recovery 
of  the  same  amount  of  money  now  claimed  in  his  said  decla- 
ration, in  an  action  instituted  in  this  very  court  by  F.  A. 
Alexander,  his,  the  said  plaintiff's,  then  attorney,  impleaded 
this  defendant,  together  with  Frank  Libbey,  the  other  de- 
fendant in  said  declaration  named,  touching  the  same 
identical  claim  and  supposed  cause  or  causes  of  action  in 
said  declaration  mentioned,  and  such  proceedings  were  there- 
upon had  in  said  court  in  that  action,  that  afterward  and 
before  the  commencement  of  the  present  suit  now  in  this 
court  here  between  the  said  plaintiff  and  this  defendant,  to 
wit,  on  the  tenth  day  of  December,  A.  D.  1873,  it  was  con- 
sidered in  and  by  the  said  court  that  the  said  plaintiff  should 
take  nothing  by  his  said  action  in  that  behalf,  and  that  the 
defendants  ihight  go  thereof  without  day,  as  by  the  records 
and  proceedings  thereof  in  the  said  court  appears ;  which 
judgment  still  remains  in  said  court  in  full  force,  vigor,  and 
effect,  not  reversed,  annulled,  or  made  void. 

The  plea  then  avers  the  identity  of  the  parties  and  of  the 
causes  of  action  in  both  suits. 

The  plaintiff  demurred  to  the  plea  and  annexed  the  mar- 
ginal memorandum,  as  follows: 
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One  of  the  matters  of  law  relied  upon  by  plaintitt*  in  inter- 
posing the  above  demurrer  is — 

That  the  action  at  law  referred  to  by  said  defendants  as  a 

bar  to  this  suit  impleads  different  parties  than  the  ones 

mpleaded  in  this  action,  and  plaintiff  reads  to  the  court  the 

files  and  records  in  the  oflice  of  the  clerk  of  this  court  as 

evidence  thereof. 

And  for  another  matter  of  law  relied  upon,  the  plaintiff' 
says — 

That  the  action  at  law  referred  to  as  a  bar  by  the  defendant  as 
above  stated  was,  before  the  commencement  of  this  action, 
dismissed  without  prejudice,  &c.,  and  plaintiff  reads  to  the 
court  the  records  of  said  court  as  evidence  thereof. 

There  was  joinder  in  demurrer,  and  an  order  sustaining  it 
was  made  in  the  court  below,  from  which  an  appeal  is  taken 
to  the  general  term. 


Alexander  and  nine  for  plaintiff. 
Appleby  and  Edmonston  for  defendant. 

By  the  Court  : 

Without  determining  whether  the  judgment  set  up  in  the 
plea  would  be  a  bar  to  the  present  action,  we  are  of  opinion 
that  the  matters  stated  in  the  marginal  note  are  subject  of 
proof  and  should  be  asserted  by  way  of  replication  and  not 
by  demurrer.  The  objection  to  the  irregular  form  of  the 
latter  is  well  taken,  and  the  order  sustaining  it  must  be 
reversed. 
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AMHERST  n.  WILDER  vs.  WILLIAM  WELSH. 

At  JjJlw.—No.  12261.  « 

The  privilege  of  a  witness  ia  attendance  upon  a  congressional  committee 
is  not  higher  than  that  of  a  member  of  Congress ;  he  may,  therefore, 
be  served  with  a  summons  as  defendant  in  a  suit  commenced  in  this 
court. 

This  was  a  motion  to  set  aside  the  service  of  a  summons 
upon  the  ground  that  tlie  defendant  in  the  suit,  when  the 
service  was  made  upon  him,  was  a  witness  from  one  of  the 
States  in  attendance  upon  a  congressional  committee  under 
a  subpoena ;  and  was,  therefore,  exempt  from  process  while 
in  attendance,  and  in  coming  and  returning  from  the  city. 
The  court  unanimously  held  that  the  privilege  of  a  witness 
before  Congress,  or  before  any  of  its  committees,  stands  on 
the  same  footing  as  the  privilege  of  the  members  of  that 
body,  and  that  this  does  not  extend  to  freedom  from  the 
service  of  a  simple  summons  but  only  from  arrest.  As  no 
privilege  had  been  violated,  the  motion  was  overruled. 

E,  S,  Rale,  of  Kew  York,  and  R,  D.  Mmsey  for  plaintiff. 
Walter  I).  Davidge  for  deiendant. 
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ANiq  JOYCE  TS.  WILLIAM  U.  WILKENNING. 

In  Equity.— jSTo.  3471. 

I.  A  landlord  can  claim  the  lien  conferred  by  the  act  of  Congi*D8s  of  Feb- 

ruary 22,  1867,  for  rent  duo  and  in  arrear,  and  also  for  any  install- 
ment of  rent,  although  the  tenant  has  occupied  the  premises  only  for 
a  part  of  the  time  during  which  said  installment  is  accruing. 

II.  Where  the  lease  is  for  a  period  of  several  years,  and  the  rent  is  pay- 

able monthly,  and  the  tenaut  is  about  to  remove  his  goods  and 
chattels  from  the  leased  premises,  the  landlord  may  issue  his  attach- 
ment under  said  act,  and  serve  it  on  said  chattels  for  rent  in  arrenr, 
and  for  rent  which  will  be  due  and  payable  for  the  men tlw during  a 
part  of  which  the  tenant  occupied  the  premises. 

III.  The  lease  was  for  a  term  of  five  years,  at  the  annual  rent  of  $1,200 
payable  in  monthly  installments  of  $100.  The  tenant  threatened  to 
quit  the  premises  after  being  in  possession  a  few  months,  having  paid 
all  the  rout  due  for  the  portion  of  time  he  occupied  the  premises, 
and  it  was  held  that  a  bill  in  equity  to  enforce  the  landlord's  lien  by 
attaching  all  the  goods  and  chattels  of  the  tenant  in  order  to  secure 
or  pay  the  whole  of  the  rent  for  the  entire  term  of  the  lease,  coufd  not 
be  maintained. 

The  case  is  stated  in  the  opinion  of  the  court. 

JoJm  C,  Wilsoti,  for  plaintiff,  filed  a  brief,  from  which  the 
following  points  are  selected  : 

This  is  a  proceeding  to  enforce  a  lien  for  rent  under  the 
provisions  of  the  act  of  Congress  of  February  22,  1867. 
The  plaintiff  will  maintain — 

1.  That  by  the  removal  of  the  defendant's  goods  and  mer- 
chandise into  the  demised  premises,  the  plaintiff  acquired  a 
lien  upon  such  of  them  as  were  subject  to  execution  for  debt 
for  the  whole  rent  which  the  defendant  had  bound  himself  to 
pay.    Act  of  February  22,  1867,  sec.  12,  14  Statutes,  p.  404. 

2.  That  defendant  by  executing  the  lease  bound  himself 
to  pay  rent  for  five  years  from  May  1,  1873,  unless  the 
premises  should  during  that  time  become  unfit  for  occupancy 
by  reason  of  fire  or  other  inevitable  accident ;  and  no  matter 


568  Supreme  Court,  D.  O.  [April  T-, 

Joyce  vti.  Wllkenoliiff. 

what  damage  resulted  to  the  property  from  causes  other  than 
those  enumerated,  the  liability  of  the  defendant  on  his  con- 
tract could  be  in  no  manner  affected  by  it.  The  fact  that 
the  streets  in  front  of  the  premises  were  cut  down  by  the 
board  of  public  works  and  the  property  thereby  rendered 
less  valuable,  or  even  untenable,  does  not  discharge  him 
from  his  contract ;  the  act  of  the  board  of  public  works  being 
neither  a  fire  nor  an  inevitable  accident.  Holtzapffel  vs. 
Baker,  18  Ves.,  115  5  Archer  vs.  Fallen,  10  M.  and  W.,  321; 
Wdgtier  vs.  White,  4  Har.  &  J.,  564;  Hallet  vs.  Wylie,  3 
Johns.,  44 ;  Qates  vs.  Green,  4  Paige,  355 ;  Fowler*  vs.  Bott, 
6  Mass.,  63 ;  Joties  vs.  Dermott,  2  Wall.,  p.  1 ;  MilU  vs.  Baer^g 
Exr.,  24  Wend.,  254;  Jones  on  Bailments,  104:  Story  on 
Bailments,  sec.  25 ;  Fish  vs.  Chapman  d;  Ross,  2  Kelly's  (Ga.) 
Reps.,  349. 

3.  That  the  attachment  provided  by  the  act  of  Congress 
above  referred  to  for  the  enforcement  of  the  lien  is  coexten- 
sive  with  the  lien,  and  when  obtained  on  a  proper  affidavit 
for  rent  not  dne  it  extends  to  the  whole  rent  which  the  lessee 
has  covenanted  to  pay. 


Henry  W.  Qarnett  contra. 


Mr.  Justice  Olin  stated  the  case,  and  delivered  the  opin- 
ion of  the  court : 

A  bill  in  equity  was  filed  in  this  case  to  enforce  a  landlord's 
lien. 

The  bill  sets  forth  in  substance  that  the  complainant,  on 
or  about  the  1st  day  of  May,  1873,  executed  a  lease  in  writing 
of  certain  real  estate  and  premises  described  in  said  lease  to 
the  defendant,  for  the  period  of  five  years  from  the  Ist  of  May, 
1873,  for  the  consideration  of  the  yearly  rent  of  twelve  hun- 
dred dollars,  to  be  paid  by  the  defendant  in  equal  install- 
ments on  the  last  day  of  every  month  during  the  term.  That 
the  defendant  took  possession  of  said  premises  on  or  about 
the  1st  of  May,  1873,  and  has  continued  to  occupy  the  same 
up  to  the  time  of  the  filihg  of  the  present  bill. 

The  plaintiff  further  states  in  her  bill  that  the  defendant 
is  about  to  remove  all  his  goods  and  merchandise  from  said 
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store,  having  so  declared  his  intentioa  to  her,  and  is  at  this 
date,  October  29, 1873,  actually  engaged  iu  the  removal  of 
such  goods  and  merchandise,  thereby  tending  to  defeat  the 
lien  of  the  plaintiff  upon  said  goods  and  merchandise  for 
rent  to  hecoyne  due  hereafter.  That  the  rent  to  become  due, 
during  the  unexpired  terra  of  the  said  lease,  will,  as  the  plaint- 
iff claims,  amount  to  the  sum  of  $5,400,  which  amount  the  de- 
endant  has  bound  himself  to  pay  in  the  manner  above 
specified. 

The  plaintiff  then  prays  that  the  defendant  be  ordered  and 
decreed  to  pay  the  monthly  installments  of  rent  during  the 
balance  of  his  term  as  the  same  shall  become  due. 

2d.  That  an  attachment  may  be  issued  and  laid  upon  the 
goods  and  merchandise  of  the  defendant,  subject  to  the  lien 
of  the  plaintiff,  for  the  amount  of  rent  due  and  to  become 
due  between  the  time  of  filing  this  bill  and  the  exi)iration  of 
the  defendant's  term. 

3d.  That  she  may  have  such  other  and  further  relief  as 
the  court  of  equity  can  grant. 

To  this  bill  an  answer  was  interposed  which  admits  the 
execution  of  the  lease  set  forth  in  said  bill,  and  also  of  tak- 
ing possession  of  the  premises  as  alleged  in  the  bill,  in 
pursuance  of  the  terms  of  the  lease. 

The  answer  then  proceeds  to  state  that  on  or  about  the  1st 
of  November,  1873,  the  defendant  removed  his  goods  and 
merchandise  from  the  said  premises  and  vacated  the  same ; 
and  further  says  that  ^^  before  doing  so  I  gave  the  plaintiff' 
notice  of  my  intention  so  to  do,. at  the  same  time  informing 
her  that  the  said  store  and  premises  had  become  and  were 
entirely  untenable.  I  further  state  that  three  months 
before  I  left  the  said  store  the  board  of  public  works  of  the 
city  of  Washington  or  District  of  Columbia  commenced  to 
excavate  the  street  in  front  of  said  store,  and  did  cut  down 
said  street  several  feet;"  that  during  all  the  time  the  trade  of 
the  defendant  was  greatly  injured,  and  fell  off  to  such  an 
extent  as  to  entail  upon  him  a  daily  loss,  and  that  finally, 
when  the  sidewalks  were  cut  down  and  destroyed,  said  store 
ceased  to  be  accessible,  and  all  trade  ceased ;  that  in  this 
emergency  the  defendant  applied  to  the  plaintiff  to  do  some- 
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thing  with  the  property  to  make  it  available,  and  she  abso* 
lutely  refused  to  do  anything.  And  thereupon  the  defend- 
ant vacated  the  premises  and  removed  his  goods. 

I  have  now,  perhaps,  stated  all  the  facts  necessary,  in  order 
to  raise  the  question  argued  at  much  length  before  the  court- 

The  question  arising  is  as  to  the  proper  construction  of  the 
twelfth  section  of  the  act  of  Congress  passed  February  22, 
1867,  (see  Statutes  at  Large,  vol.  14,  page  104.)  Section  12 
of  the  act  is  as  follows : 

"  Be  it  further  enacted,  that  the  power  claimed  and  exercised 
as  of  common  right  by  every  landlord  of  seizing  by  his  own 
authority  the  personal  chattels  of  his  teuant  for  rent-arrear 
is  hereby  abolished,  and  instead  of  it  the  landlord  shall  have 
tacit  lien  upon  such  of  the  tenant's  personal  chattels  npon 
the  premises  as  are  subject  to  execution  for  debt,  to  com- 
mence with  the  tenancy,  and  continue  for  three  months  after 
the  rent  is  due^  and  until  the  termination  of  any  action  for 
such  rent  brought  within  said  three  mouths.  And  this  lien 
may  be  enforced — 

1st.  By  attachment  to  be  issued  upon  afiSdavit  that  the 
rent  is  due  and  unpaid,  or,  if  not  due,  that  the  defendant  is 
about  to  remove  or  sell  all  or  some  of  said  chattels ;  or — 

2d.  By  judgment  against  the  teuant  and  execution  to  be 
levied  upon  said  chattels  or  any  of  theu),  in  whosesoever  hstndj 
they  may  be  found  ;  or — 

3d.  By  action  agaiust  any  purchaser  of  any  of  said  chat* 
tels,  with  notice  of  the  lien,  in  which  action  the  plaintiff  may 
have  judgment  for  the  value  of  the  chattels  purchased  by 
the  defendant,  but  not  exceeding  the  rent-arrears  and  dam- 
ages." 

The  marginal  note  to  the  case  of  Fowler  vs.  Bapley,  15  Wall- 
ace, 328,  states  that  ^^  Under  the  landlord  and  tenant  law,  as 
regulated  by  the  act  of  Cougress  of  February  22, 1867,  the 
'  tacit  lien '  given  by  the  act  upon  certaiil  of  the  tenant's  per- 
sonal chattels,  on  the  premises,  attaches  at  the  commence- 
ment of  the  tenancy  to  any  such  chattels  then  on  the  prem- 
ises, and  continues  to  attach  to  them  in  whosesoever  hands 
the  chattels  may  come  during  the  time  allowed  by  the  act  for 
institutingproceedings,  unless  the  lien  is  displaced  by  removal 
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.of  the  chattels,  or  by  the  sale  of  them  in  the  ordinary  coarse 
of  mercantile  transactions.  It  is  not  displaced  by  a  sale  of 
the  stock  in  mass,  while  they  (it)  remain  in  mass,  to  a  per- 
son who  knew  that  the  premises  were  leased,  and  continues 
to  occupy  them,  selling  in  the  ordinary  way  the  goods,  nor 
even  by  a  second  sale  of  that  sort." 

This  note  5f  the  reporter  gives  a  very  imperfect  idea  of  the 
point  decided  by  the  court.  To  enable  that  to  be  understood, 
I  will  quote  from  the  opinion  of  Justice  Oliiford  the  material 
facts  in  the  case,  upon  which  the  decision  of  the  court  seema 
to  have  been  based : 

Hall  &  Stackpole,  on  the  1st  of  July,  1867,  rented  a 
wharf  of  Eapley,  to  be  used  for  ice-houses  and  for  a  lumber- 
yard, at  the  monthly  rent  of  $100,  As  lessees,  they  took  pos- 
session of  the  premises,  and  carried  on  there  the  business  of 
buying  and  selling  lumber  and  ice  until  the  23d  of  Novem- 
ber following,  when  they  sold  out  their  entire  stock  of  lum- 
ber  and  ice  to  J.  M.  Perkins.  Perkins  took  possession  of  the 
premises  and  the  stock  embraced  in  the  sale,  and  continued 
the  business  until  the  14th  of  the  succeeding  January,  when 
he  sold  all  that  remained  of  the  stock,  and  delivered  the  same 
to  the  plaintiff,  Fowler. 

At  the  time  of  the  first  sale,  rent  was  due  from  the  lessees 
from  the  1st  day  of  August  of  that  year.  On  the  24th  of 
Janiary  of  the  next  year  the  lessor  sued  the  lessees  for  rent 
in  arrear,  to  wit,  for  one  hundred  dollars  per  month,  for  the 
months  of  August,  September,  November,  and  December  of 
the  previous  year,  and  Rapley  caused  an  attachment  to  be 
issued,  in  pursuance  of  section  12  of  the  act  of  Congress  of 
1867,  to  secure  the  payment  of  the  rent  then  in  arrear ;  that 
the  property  attached  was  a  part  of  the  stock  which  had 
belonged  to  Hall  &  Stackpole,  and  by  them  sold  to  Perkins, 
and  by  Perkins  sold  to  the  plaintiff.  Fowler ;  and  that  this 
property  had  not  been  removed  from  the  premises  at  the 
time  of  the  serving  of  the  attachment. 

Upon  this  state  of  facts  Fowler,  the  plaintiff,  lessee  of  Per- 
kins, who  was  the  lessee  of  Hall  &  Stackpole,  brings  a  suit 
of  replevin  against  liapley,  and  the  marshal  who  executed 
the  writ  of  at^chment,  to  recover  possession  of  the  goods 
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and  chattels  attached  for  rent  in  arrear  and  dae  at  the  time 
of  issuing  the  writ  of  attachment. 

It  will  be  seen  that  upon  this  my  statement  of  facts  bnt 
two  questions  of  law  were  necessarily  involved  in  the  case  of 
Fotvler  vs.  Rapley : 

1.  Did  the  assignment  of  the  lease  from  Hall  So  Stackpole 
and  a  sale  of  the  personal  property  in  bulk  upon  the  premises 
to  Perkins,  made  at  a  time  when  rent  was  actually  due  and  in 
arrear,  and  a  similar  transfer  of  the  lease  and  stock  in  trade 
by  Perkins  to  Fowler,  divest  the  landlord  (Rapley)  of  that 
*' tacit  lien  "  given  him  by  the  statute  to  secure  the  payment 
of  his  rent ;  and  the  court  very  properly  held  that  such  assign- 
ment of  the  lease  and  sale  of  the  personal  property  in  bulk 
did  not  divest  the  landlord's  lien. 

It  may  be  observed  in  this  case  of  Fowler  vs.  Rapley  there 
was  no  evidence  tending  to  prove  that  Rapley  assented  to 
any  assignment  of  the  lease  from  Hall  &  Stackpole  to  Per- 
kins, or  from  the  latter  to  Fowler,  or  that  he  accepted  either 
of  them  as  his  tenants;  and,  further,  that  the  attachment  was 
issued  for  nothing  beyond  the  rent  actually  due  and  in  arrear 
at  the  time  it  was  issued. 

It  will,  therefore,  be  seen  that  the  facts  in  the  case  of  Fow 
ler  vs.  Eapley,  and  consequently  the  decision  of  the  court 
based  thereon,  afforded  no  aid  to  the  solution  of  the  question 
involved  in  the  present  case. 

That  question  is  this :  It  A  rents  to  B  a  store  and  premises 
for  a  period  of  fifteen  or  twenty  years,  to  be  occupied  for  the 
sale  of  merchandise,  agreeing  to  pay  for  the  same  an  annual 
rent  of  $1,200,  payable  in  monthly  installments  of  8100  each? 
and  gives  notice  to  his  landlord  of  his  determination  to  quit  and 
surrender  the  premises  at  some  time  before  the  expiration  oi 
the  lease,  having  paid  all  the  rent  due  or  in  arrear  for  any 
portion  of  the  time  he  has  occupied  the  premises,  may  he  be 
proceeded  against  by  attachment  served  on  goods,  if  suffi- 
cient can  be  found  to  pay  all  the  rent  to  accrue  during  the 
continuance  of  the  lease  ?  Such  a  proceeding,  to  say  the  least 
of  it,  would  be  a  most  extraordinary  and  summary  mode  of 
enforcing  the  specific  performance  of  a  contract  between  land- 
lord and  tenant.  It  is  vain  to  inquire  what  is  to  be  done  with 
all  the  property  attached,  sufiicient,  probably,  to  pay  a  rent  ol 
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$1,200  per  aDnnm  for  live  or  ton  years.  What  is  to  become  of 
tlie  rented  premises  for  the  unexpired  term  ?  May  the  landlord 
re-enter  when  deserted  by  the  tenant,  or  rent  them  again,  or 
must  the  court  take  possession  and  rent  the  premises,  and  hold 
the  proceeds  for  the  benefit  of  the  parties  interested  f  The 
only  embarrassment  in  this  question  arises  out  of  the  first  pro- 
vision of  section  12,  viz,  the  landlord  may  enforce  his  remedy 
by  attachment,  to  be  issued  upon  affidavit  that  the  rent  is  due 
and  unpaid ;  or,  if  not  due,  that  the  defendant  is  about  to 
remove  or  sell  all  or  some  of  said  chattels. 

It  will  be  seen  that,  by  the  strict  letter  of  this  provision » 
if  the  tenant  in  this  case  was  selling,  o  r  proposing  to  sell 
any  or  all  of  the  goods  upon  the  premises  subject  to  execu- 
tion, an  attachment  might  be  issued  against  him  for  selling- 
any  part  of  such  goods.  This,  to  say  the  least  of  it,  is  a  very 
singular  provision  in  reference  to  renting  of  premises  which 
were  rented  for  the  sole  purpose  of  using  the  house  and  prem- 
ises as  a  retail  shop  of  merchandise ;  for  upon  this  construc- 
tion of  the  act  the  sale  of  one  article  from  his  shop  would 
work  a  forfeiture  of  his  lease,  at  the  option  of  the  landlord. 

We  think  the  language  of  this  most  extraordinary  statute 
for  the  relief  of  tenants  against  the  arbitrary  process  of  dis- 
tress by  the  landlord  may  be  satisfied  by  holding  that  the 
landlord  may  issue  an  attachment  for  any  rent  due  and  in 
arrear ;  and  may  also  issue  an  attachment  in  cases  where  the 
tenant  has  occupied  the  premises  for  some  part  of  the  time, 
during  which  an  installment  of  rent  accrues.  For  instance,  if 
the  rent  is  payable  monthly,  and  the  tenant  threatens  to  re- 
move all  his  goods  or  chattels  from  the  premises,  the  land- 
lord may  issue  an  attachment  tor  the  rent  that  has  accrued 
and  which  will  become  due  and  payable  on  the  day  appointed 
in  the  lease  for  its  payment. 

The  decree  dismissing  the  bill  entered  at  the  special  term 
by  Justice  Wylie  is  affirmed. 


REPORT  OF  CASES 


DECIDED  BY 


THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMRIA, 

AT  SEPTEMBER  GENERAL  TERM,  1874. 

[Mr.  Justice  Hnmphreys  was  absent  this  term  holding  the  Criminal  Court.] 


JOHN  A.  BARBER  vs.  SAMUEL  STRONG  ET  AL. 

At  Law— No.  3561. 

I.  S.  agreed  that  D.  D.  and  B.  should  negotiate  certain  certificates,  to 

become  due  him  from  the  board  of  public  works,  so  far  as  he  might 
require ;  and  it  was  held  that  the  amount  of  certificates  to  be  disposed 
of  depended  upon  his  discretion,  and  he  could  not,  therefore,  be 
enjoined  from  receiving  them  himself. 

II.  S.  gave  D.  and  B.,  two  of  the  parties  to  the  above  agreement,  a  power 

of  attorney  to  receive  all  certificates  due  him  from  said  board  of 
public  works,  and  it  was  considered  that  the  two  instrument's  ought 
to  be  construed  as  one,  and  that  S.  had,  therefore,  the  same  right  to 
receive  the  certificates  himself,  should  he  so  require,  instead  of  the 
attorneys. 

III.  The  complainant  alleges  that  he  became  surety  on  the  bond  of  S.  in 
consideration  of  an  agreement  that  the  power  of  attorney  was  to  be 
held  as  his  indemnity.    The  answer  denies  such  agreement,  and,  there 

f    being  no  proof  to  sustain  it,  the  injunction  was  properly  refused. 

TV,  No  liability  can  ever  arise  on  complainant's  suretyship,  if  S.  fulfills 
the  contract  for  the  performance  of  which  the  bond  was  given. — 
Wylik,  J. 

y.  A  preliminary  injunction  is  not  a  final  order  or  decree,  and  is,  there- 
fore, not  appealable. — Olin,  J. 

YI.  The  power  of  attorney  has  a  different  object  from  the  contract,  and, 
the  parties  not  all  being  the  same,  the  two  instruments  do  not  consti- 
tute one  agreement ;  there  is  consequently  a  misjoinder  of  parties 
defendant  in  the  bill,  and  for  that  reason  it  is  incapable  of  sustaining 
an  injunction.— MacArthur,  J. 


B>rt«r  T*.  HtroDK  rt  mi. 
STATEMENT  OP  THE   CASE. 

The  bill  alleges  tbat  tbe  deremlant  Strong  contracted 
with  the  board  of  pnblic  works  of  the  District  of  Columbia 
to  construct  a  sewer  and  to  do  certain  work  in  Georgetown, 
in  said  District ;  and  thut,  for  tbe  purpose  of  enabling  bim  to 
carry  on  said  work,  be  entered  into  an  agreemeut  witb  coin- 
piainaDt  and  the  defendants  Dodge  &  Dameille,  of  which 
,tbe  following  is  a  copy : 

"  Memorandum  of  an  agreement  made  and  entered  into  by 
and  between  Samuel  Strong,  of  the  hrst  part,  and  Messrs. 
Dodge  &  Dameille  and  John  A.  Barber,  of  the  second  part 
The  said  Dodge,  Dameille,  and  John  A.  Barber,  for  the 
consideration  hereinafter  mentioned,  hereby  agree  to  nego- 
tiate for  the  said  party  of  the  first  part  all  the  bonds,  cer- 
tiOcates  of  indebtedness,  or  vouchers  issued  by  tbe  board  of 
public  works  to  bim,  (so  far  as  it  may  be  necessary  and 
required  by  said  Strong,)  and  to  furnish  to  said  Strong  as 
much  money  as  may  be  necessary  to  pay  for  the  labor  aod 
materials  necessary  to  enable  said  Strong  to  complete  and 
carry  out  bis  subsisting  and  unflnisfaed  contract  with  the 
board  of  public  works  to  construct  a  sewer  along  Boundary 
street  and  Creek  to  tbe  eastern  branch  of  the  Poto- 
mac; and  the  said  Strong,  in  consideration  of  tbe  said  serv- 
ices, hereby  agrees  to  furnish  to  said  parties  of  the  second 
part  sufficient  certificates,  vouchers,  or  bonds  of  tbe  board 
of  public  works  upon  which  to  raise  the  said  money  to  carry 
on  said  work ;  and  said  Strong  further  agrees  hereby  to  pay 
to  said  parties  of  tbe  second  part  tbe  sum  of  six  thousand 
dollars,  ($C,000,)  to  be  paid  iu  eight-per-cent.  bonds  of  the 
board  of  public  works,'  at  their  par  value,  as  follows,  to  wit, 
viz :  Two  thousand  dollars  ($2,000)  at  the  end  of  five  weeks 
from  this  date,  two  thousand  dollars  ($2,000)  at  the  end  of 
ten  weeks,  and  two  thousand  dollars  ($2,000)  at  the  end  of 
fifteen  weeks  from  this  date ;  provided,  however,  tbat  if  said' 
8Qwer  shall  not  be  completed  within  fifteen  weeks  the  said 
last-mentioned  payment  shall  not  be  doe  or  demandable  aatilf 
said  sewer  shall  have  been  fully  completed.  It  is  further 
mutually  agreed  and  understood  that  said  parties  of  the  sec- 
ond part  shall  not  pay  for  loans  for  said  Strong  more  than 
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the  legal  rates  of  interest 
Strong  first  had  thereto. 

In  witness  whereof  we  hi 
9th  day  of  August,  1873. 


The  bill  then  alleges  tbi 
agreement,  the  defendant  2:3 
the  plaintiff  his  attorneys,  t 
works  all  bonds,  certificate 
or  to  become  due,  to  him,  ^ 
work  done  and  materials  i 
aforesaid;  and  '^to,  from 
evidence  necessary,  or  thai 
said  attorneys  full  power  t 
premises,  as  fully  as  he,  Sti 

These  instruments  are  o 
reference  in  one  to  the  othe 
plainant  was  induced  by  saj 
curities  on  a  bond  in  the  p 
for  the  performance  of  his  i 
ing  that  the  said  power  of 
neille  and  complainants,  so 
any  loss  on  account  of  said 
December  following,  Stron 
a  revocation  of  the  power 
gave  notice  to  complainant 
that  they  would  not  recogni 
That  thereupon  complainan 
that  they  were  interested 
was  still  in  force,  and  was  c 

The  bill  charges  that  th< 
certificates  and  other  voucl 
been  assigned  to  the  compU 
inflicting  irreparable  dama^ 

Prayer  for  injunction  and 

Strong,  in  his  answer,  a( 
denies  that  it  is  coupled  wi 
37  D  0 


Barber  w.  (urvig  et  bI. 

oeille,  and  be  bad  a  right  to  revoke  it.  Ue  admits  tbat  com- 
plaiDAiit  became  surety  ou  liisbond,  bat  denies  that  he  agreed 
that  the  poner  of  attorney  v.aa  to  be  held  as  aa  iudemaity 
^or  his  suretyship;  and  avers  tbat  Dothing  waa  said,  when  the 
complainaQt  consented  to  go  on  the  bond,  about  the  power  of 
attorney,  and  that  the  same  was  signed  without  the  sugges- 
tion of  security.  He  admits  he  revoked  the  power  of  attor- 
ney', and  that  the  board  aforesaid  recognizes  the  validity  of 
the  revocation,  and  have  refused  and  now  refuse  to  recognize 
said  Barber  and  Darneille  as  his  attorneys.  He  is  informed 
^and  believes  the  plaiutiGt'  served  bis  notice  on  the  said  board. 
He  denies  their  interest  in  the  power,  or  in  tbe  certificates 
awt  vouchers  therein  referred  to,  and  says  it  is  not  true  either 
of  tliem  can  be  injured  by  said  revocation. 
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Barber 

his  discretiou,  and  is  to  b€ 
think  the  power  of  attorney 
tract,  and  as  Strong  has  re 
to  have  no  more  certificates 
he  cannot  be  enjoined  from 
ever  he  chooses  he  can  sto 
and  he  can  also  stop  the  a 
part  of  the  contract. 

The  bill  states  that  Barl 
hond  to  the  board  of  publi 
the  power  of  attorney  si 
against  all  loss  by  reason  c 
bat  the  answer  denies  this 
not  otherwise  proved.  1  d 
the  proofs,  an  injunction  c( 

The  order  denying  it  ou^ 

Wylie,  J. : 

Another  groubd  for  refui 
has  never  been  called  upo 
reason  of  his  undertaking  i 
<)nforced  against  him  if  Str 
board  of  public  works.  If 
he  has  notified  the  board 
attorney,  and  that  it  has  n 
ever  arise,  for  he  would  be 
the  undertaking  in  his  bon 
•certificate  which  the  board 

Olin,  J. : 

The  motion  in  this  case 
ing  the  equity  of  the  bill 
would  lie.  But  I  am  furth 
in  this  case  was  not  appes 
cite  confines  the  right  of  a 
involve  the  merits  of  the 
not  the  final  determinati< 
decree  must  be  final  in  or< 
ever,  for  affirming  the  ordc 


MACAethuR,  J. : 

I  concur  in  the  decision  that  the  order  appealed  from 
ODgbtto  be  affirmed.  I  thiuk,  however,  it  should  beatbrmed 
for  tbe  reason  that  there  is  a  misjoiDderof  parties  defendant 
in  tbe  bill.  Tbe  answer  makes  this  objection,  and  in  my 
view  it  is  fatal  to  the  bill.  I  cannot  agree  to  the  view  that 
the  contract  and  power  of  attorney  constitute  but  one  agree- 
ment. Strong  made  tbe  contract  with  Dodge,  Darueille,  and 
Barber,  but  the  power  of  attorney  is  given  to  only  two  of 
these  parties.  The  rale  which  permits  separate  instruments 
to  be  read  together  applies  only  when  the  parties  are  the 
same  and  they  relate  to  tbe  same  subject.  Such  is  not  the 
case  here.  Tbe  power  of  attorney  has  a  different  object 
from  the  contract,  nor  are  all  the  parties  the  same,  and  there 
is  no  reference  iu  one  to  tbe  other  ou  their  face.  The  former 
cannot  be  construed  to  afi'eet  the  rights  of  Bodge,  who  is  not 
named  in  it,  and  who,  as  far  as  the  case  shows,  bas  never 
waived  his  interest  iu  the  contract.  I  am  satisfied  that  the 
portion  of  the  answer  which  is  interposed  by  way  of  demur- 
rer is  fatal  to  the  maintenance  of  the  bill,  and  the  latter  is, 
therefore,  incapable  of  sustaining  an  injiinctiou. 
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DISTRICT  OP  COLUMBIA  vs.  SAYILLB  ET  AL. 

APPEAL  FROM  CRIMINAL  COURT. 

The  act  of  the  legislative  aBsombly  of  the  District  of  Columbia,  passed 
Jane  23,  A.  D.  1873,  and  entitled  "An  act  to  regulate  shows  and  ex- 
hibitions in  the  sale  and  disposal  of  seats,''  is  a  vexatious  and  unlaw- 
ful interference  with  the  rights  of  private  property,  and  as  such  the 
legislative  assembly  wa^s  incompetent  to  enact  it. 

The  facts  appear  in  the  opinion  of  the  court. 

Edwin  L,  Stanton  for  the  District  of  Columbia : 

The  enactment  by  the  legislative  assembly,  under  which 
defendants  are  arraigned,  is  constitutional. 

The  power  to  regulate  as  well  as  to  license  occupations  and 
amusements  has  repeatedly  been  conferred  upon  municipal- 
ities by  State  legislatures,  repeatedly  exercised,  and  always 
upheld  by  the  courts.  The  power  may  be  more  liberally  ex- 
ercised in  respect  of  public  amusements  and  exhibitions 
than  in  the  case  of  occupations.  1  Dillon  on  Municipal  Cor- 
porations, sections  93,  291,  292;  Cooley  on  Constitutional 
Limitations,  572. 

The  very  enactment  in  question  in  this  case,  against  the 
sale  of  reserved  seats  after  the  beginning  of  a  theatrical  per- 
formance, is  drawn  from  a  similar  ordinance  passed  in  the 
city  of  Cincinnati. 

J^.  T.  Merrick  and  M.  F.  Morris  for  defendants : 

The  right  of  property  means  the  free,  absolute,  and  uncon- 
trolled right  to  use,  enjoy,  and  dispose  of  property ;  and  the 
right  of  disposal  is  as  absolute  as  that  of  use  and  enjoyment 
1  Blackstone's  Com.,  138 ;  2  Kent's  Com.,  320, 326 ;  Bouvi-- 
Law  Diet.,  Title  Property;  Wynehamer  vs.  The  Feopl 
K  Y.,  396. 

The  restrictions  upon  the  right,  apart  from  those  c 
in  revenue  laws,  which  have  always  been  held  tr 
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tioDal  in  their  character,  are  reduced  to  the  head  of  "  police 
regulations,"  and  may  be  summed  up  in  the  one  maxim, 
"  Utere  tuo  ut  alieno  non  Icedas ;"  *'  Use  thine  own  in  such 
manner  that  thou  wilt  not  injure  that  of  another." 

Legislative  restrictions  on  the  rights  of  property  are  valid 
only  when  they  are  demanded  for  the  protection  of  the  pub- 
lic health,  the  public  peace,  the  public  safety,  or  the  public 
morality.  There  is  no  pretense  that  the  enactment  in  ques- 
tion is  demanded  by  any  one  of  these  considerations  ;  it  is 
not  claimed  to  have  any  such  scope.  It  is  a  plain  attempt 
of  this  legislative  assembly  to  compel  a  man  to  use  his  prop- 
erty, not  according  to  his  own  views,  but  according  to  the 
views  of  others ;  and  it  cannot  be  defended  upon  any  ground 
of  public  policy.  The  practice  complained  of,  and  against 
which  the  act  ivS  directed,  does  not  conflict  with  any  public 
or  private  right,  and  is  not  therefore  the  rightful  subject  of 
legislation. 


Mr.  Justice  Olin  stated  the  case,  and  delivered  the  opin- 
ion of  the  court : 

This  cause  comes  before  us  upon  a  certificate  of  the  justice 
holding  the  criminal  court,  as  is  claimed  under  and  in  pur- 
suance of  the  5th  section  of  the  act  of  March  3, 1863,  organ- 
izing the  supreme  court  of  this  District.  (See  12  U.  S.  Stat- 
utes at  Large,  p.  7G3.) 

The  facts  in  the  case  are  these : 

An  information  was  filed  in  the  police  court  of  this  District 
to  enforce  the  provisions  of  an  act  of  the  legislative  assembly 
of  the  District,  passed  June  23, 1873,  entitled  "  An  act  to  reg- 
ulate shows  and  exhibitions  in  the  sale  and  disposal  ofseatsJ* 
The  act  is  as  follows : 

"  Be  it  enacted  by  the  legislative  assembly  of  the  District 
of  Columbia,  That  after  opening  for  the  reception  or  enter- 
tainment of  persons  attending  any  theatrical  exhibition, 
public  show,  or  amusement,  of  whatever  name  or  nature, 
within  the  District  of  Columbia,  for  which  mone^'  or  other 
reward  is  in  any  manner  demanded  or  received,  it  shall  be 
unlawful  for  any  person  or  persons  to  sell  or  dispose  of,  or  to 
permit  the  sale  or  disposal  of,  such  tickets  or  seats  so  as  to 
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reserve  particular  seats  in  c 
ter,  or  exhibition  to  any  int 
reservecl  or  taken,  any  seat 
reserved  by  the  sale  of  tick 
ing  of  such  exhibition,  sho\^ 

The  second  section  of  the 
framed^  and  posted  in  some 
the  theater,  or  other  place  ci 

The  third  section  impodeii 
more  than  $10,  for  a  violati 

The  offense,  if  any  was  cc 
of  the  provisions  of  the  firsi 
as  applied  to  the  case  befor 
biage,  is  to  this  effect :    ^\ 
after  the  door  of  such  theal 
spectators,  sell  tickets  so  ati 
mark  or  describe  as  reserve 
not  been  reserved  hy  the  8a\ 
the  opening  of  such  exhibi 
that  when  the  doors  of  the 
tion  of  spectators,  whoever 
same  may  plant  himself  in 
cover,  unless  the  proprietor 
he  had  selected  had  been  s : 
the  doors  of  the  theater  for 
least  before  the  commenci 
without  reference  to  the  fac  I 
a  ticket  for  twenty-five  cen ; 
seat  in  the  upper  gallery,  c  i 
most  desirable  seat  in  the  1 

Indeed,  if  this  law  can 
offense  for  the  manager  or 
of  his  friends  or  patrons  a  f ! 
by  their  presence  and  appi : 
entertainment. 

He  cannot,  however,  res<  i 
the  commencement  of  the  <  ! 
tion  the  proprietor  or  mam  \ 
his  private  box  for  himself  i 
penalty  imposed  in  the  thi) 


%JO'± 


k:>UirA.i!ijUJ!i    KJSJKJMS/Ly    ±J,    V-». 


|ovpu  X., 


Dlstrlet  of  ColnmMa  vs.  Havllle  el  al. 


The  provisions  of  the  act  are  attempted  to  be  jastified  on 
the  ground  that  it  is  a  mere  police  regulation,  and  as  such, 
within  the  competence  of  the  late  legislative  assembly  to 
enact.  We  are  all  of  the  opinion  that  the  act  has  nothing 
whatever  of  the  character  of  a  police  regulation,  but  on  the 
contrary  that  it  is  an  unwise,  vexatious,  and  unlawful  inter- 
ference with  the  rights  of  private  propert3^ 

The  information  filed  in  this  case  should  be  quashed. 


L 
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JOHN  J.  SULLIVAN  vs.  M.  PORTER  SNELL,  GEORGE 

BURGESS,    JAMES    M.    ORMES,    AND    JACOB    D. 

KITCH. 

At  Law.— No.  11092. 

I.  A  note  for  $500,  with  interest  at  the  rate  of  ten  per  cent.,  made  for  the 

accommodation  of  the  indorsers,  and  negotiated  to  the  plaintiff  for 
.*460,  who  was  the  first  holder  for  value,  with  notice  of  its  character, 
wiks  hold  to  be  usurious  under  the  3d  section  of  the  act  of  Congress 
of  April  22,  1870,  and  that  plaintiff  could  recover  no  more  than  the 
amount  ho  paid  fox  the  note  without  interest. 

II.  Under  snch  statute,  where  the  debtor  has  agreed  in  writing  to  pay 

interest  exceeding  six  per  cent,  per  annum  but  not  greater  than  ten 
till  the  maturity  of  his  obligation,  but  the  contract  is  silent  as  to 
any  rate  of  interest  beyond  that  period  in  case  the  debtor  should  be 
in  default,  no  more  than  interest  at  the  rate  of  Ax  per  cent,  per 
annum  can  be  recovered  for  the  time  subsequent  to  the  maturity  of 
the  obligation. 

STATEMENT  OF  THE   CASE. 

This  is  a  suit  upon  a  promissory  note,  dated  Washington, 
D.  C,  March  25,  1873,  made  by  M.  Porter  Snell,  payable  to 
the  order  of  George  Burgess,  ninety  daj'S  after  date,  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  and  indorsed 
by  the  defendants  Burgess,  Ormes,  and  Kitch. 

The  defendants  plead,  in  substance,  that  the  note  was 
made  by  Snell  and  indorsed  by  the  other  defendants  for  the 
accommodation  and  benefit  of  Ormes ;  that  neither  Snell  nor 
Burgess  had  any  benefit  from  it ;  that  only  $415  was  paid  as 
a  congideration  for  the  note  at  the  time  it  w-as  first  passed 
for  value,  and  that  it  was  first  negotiated  for  value  to  the 
plaintiff;  on  which  pleas  issue  was  joined,  a  trial  had,  and  a 
verdict  rendered  in  favor  of  plaintiff  for  $460,  with  interest 
from  March  25, 1873,  at  the  rate  of  ten  per  cent,  per  annum 

On  this  trial,  evidence  was  given  for  the  defendants  ter 
ing  to  prove  that  the  note  was  made  by  the  defendant  S 
and  indorsed  by  the  defendant  Burgess  for  the  bene' 
accommodation  of  defendant  Ormes;  that  neither  8' 
Burgess  received  any^  part  of  the  proceeds,  buf 
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same  was  received  by  Ormes  and  Kitch ;  that  the  note  was 
first  passed  for  value  to  the  plaintiff  through  one  Clark,  a 
broker,  and  that  only  $415  was  received  upon  it.  And  evi- 
dence was  given  on  behalf  of  the  plaintiff  tending  to  show 
that  said  Clark  brought  the  note  to  the  plaintiff',  stating  that 
he  had  a  good  note  which  the  parties  wanted  to  raise  money 
upon,  and  that  the  plaintiff  said  if  the  defendant  Kitcb 
would  give  him  a  writing  that  the  note  should  be  paid  at 
maturity  he  would  advance  the  money  upon  it,  and  that  the 
plaintiff  took  the  note  at  about  its  date  and  advanced  $460 
for  it. 

The  testimony  being  closed,  the  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury  that  if  they  should 
find  from  the  evidence  that  the  first  time  the  note  was  passed 
for  value  was  when  it  was  passed  to  the  plaintiff,  and  that 
he  advanced  for  it  a  less  sum  than  the  face  of  the  note,  then 
the  plaintiff  i#  only  entitled  to  recover  the  amount  which  he 
advanced,  without  interest ;  which  instruction  the  court  re- 
fused to  grant ;  to  which  ruling  of  the  court  the  counsel  for 
the  defendants  then  and  there  excepted.  The  court  then  in- 
structed the  jury  that  the  plaintiff*  was  entitled  to  recover 
"^  what  he  advanced  for  the  note,  with  interest  thereon  from 
the  date  of  the  note  at  the  rate  of  ten  per  cent,  per  annum ; 
to  which  instruction  the  counsel  for  the  defendants  then  and 
there  excepted.    The  verdict  was  for  the  plaintiff. 

Mr,  McConnell  for  plaintiff*. 

L.  0.  Rine  and  S,  R.  Bondj  for  the  defendants,  made  the 
following  points : 

1.  By  the  usury  law  in  force  in  this  District  prior  to  April 
22, 1870,  all  "  bonds,  contracts,  and  assurances  "  for  the  pay- 
ment of  more  than  six  per  cent,  interest  were  "  utterly  void." 

On  the  date  above  given  the  act  of  Congress  was  passed 
allowing  ten  per  cent,  interest  to  be  contracted  for  in  writing, 
and  providing  that  any  person  contracting  to  receive  above 
that  rate  shall  forfeit  the  whole  interest  contracted  to  be  re- 
ceived, and  shall  be  entitled  only  to  recover  the  principal  sum 
due. 
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To  lend  $415  or  $4G0  aud  to  i 
drawing  interest  at  the  rate  of  t 
certainly  asurious,  and  under  th< 
contract  "  utterly  void,"  while  und 
er  forfeits  all  interest  and  can  reci 
due,  which  is  not  the  face  of  the  i 

The  instruction  requested  was  I 
was  first  passed  for  value  to  the 
its  face,  it  became  tainted  with  ui; 
only  recover  the  sum  lent ;  which 
following,  among  numerous  authoi 
Company^  15  Johns.,  43 ;  Saueriv( 
Gill,  477. 

2.  The  note  in  question  does  no 
of  ten  per  cent,  per  annum  until 
the  court  caused  the  jury  to  rend 
at  that  rate,  not  only  from  the  dn 
turity,  but  until  the  payment  of  1 

Mr.  Justice  Wylie  delivered  1 1 

It  is  manifest  from  the  evidenr 
in  question  was  not  what  is  term  i 
a  note  made  up  by  the  maker  ai  i 
of  being  sold,  and  the  proceeds  .  i 
the  indorsers.    After  it  had  thui 
into  the  hands  of  a  broker,  who 
considerable  discount  from  the  ar  i 
chaser  having  notice  of  its  chara(  I 
paj^able  ninety  days  after  date 
ten  per  cent.    It  was  sold  for  $4  i 
taken  out  his  commission  the  pre : 
The  sale  of  the  note,  being  its  oi 
chaser  who  had  a  perfect  know  • 
therefore,  usurious,  at  least  to  tl 
discounted  from  its  face.  The  act  i 
at  Large,  91,)  section  3,  declar 
corporation  in  this  District  shall  i 
rate  of  interest  than  ten  per  cent, 
or  six  per  cent,  upon  any  verbal  : 
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poration  shall  forfeit  the  whole  of  said  interest  so  contracted 
to  be  received,  and  shall  be  entitled  only  to  recover  the  prin- 
cipal sum  due  to  such  person  or  corporation." 

The  ruling  of  the  circuit  court  was  that  the  plaintiff  might 
recover  the  $460  which  he  had  paid  for  the  note,  together 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  to  the 
day  of  payment.  We  think  it  clear  that,  under  the  provis- 
ions of  the  law  just  quoted,  he  was  entitled  to  recover  no 
more  than  the  amount  he  paid  for  the  note  without  interest. 

There  is  another  question  presented  upon  the  record,  which, 
from  its  general  interest,  it  may  be  proper  not  to  pass  over 
without  notice,  notwithstanding  that  the  view  we  have  taken 
of  the  other  question  would  perhaps  render  such  notice  un- 
necessary. 

The  note  in  controversy  was  payable  at  ninety  days,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum.  It  was  ruled 
by  the  court  that  the  note  carried  the  same  rate  of  interest 
after  maturity  which  it  carried  previous  to  thiit  period. 

This  ruling  we  find  to  be  in  conflict  with  the  decision  of 
the  Supreme  Court  of  the  United  States,  in  Brewster  vs. 
WaJcefieldj  22  How.  E.,  118.  In  the  opinion  of  the  court  in 
that  case  Chief- Justice  Taney  says:  "The  question  in  con- 
troversy between  the  parties  is  whether,  after  day  specified 
for  the  payment  of  the  notes,  the  interest  is  to  be  calculated 
at  the  rates  therein  mentioned,  or  according  to  the  rate  es- 
tablished by  law  when  there  is  no  written  contract  on  the 
subject  between  the  parties.  The  question  depends  upon  the 
construction  of  a  statute  of  the  Territory  which  is  in  the  fol- 
lowing words : 

<*Sec.  1.  Any  rate  of  interest  agreed  upon  by  the  parties 
in  contract,  specifying  the  same  in  writing,  shall  be  legal  and 
valid. 

*'Sec.  2.  When  no  rate  is  agreed  upon  or  specified  in  a 
note  or  other  contract,  seven  per  cent,  per  annum  shall  be 
the  legal  rate."  #  »  »  *  ♦ 

"The  written  stipulation"  (in  that  case)  "as  to  interest'' 
is  interest  from  the  date  to  the  day  specified  for  the  payment. 
There  is  no  stipulation  in  relation  to  interest  after  the  notes 
become  due,  in  case  the  debtor  should  fail  to  pay  them ;  and 
if  the  right  to  interest  depended  altogether  on  contract,  and 
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■wiia  Dot  given  by  law,  iu  a  case  of  tliis  kind,  the  appellee 
would  be  entitled  to  no  iiiterest  whatever  after  the  day  of 
payment.  The  contract  being  entirely  silent  as  to  interest, 
if  the  notes  should  not  be  punctually  paid,  the  creditor  is 
entitled  to  interest  after  that  time  by  operatiou  of  law,  and 
not  by  any  provision  in  the  contract.  And  in  this  view  of 
the  subject  we  think  the  territorial  conrtscommitted  au  error 
iu  allowing,  after  the  notes  fell  due,  a  higher  rate  of  interest 
than  that  established  by  law,  where  there  was  no  contract 
to  re(^ulate  it.  The  eases  of  Macomber  vs.  Durham,  8  Wen., 
550 ;  United  States  Bank  vs.  Chapia,  9  Wen.,  471 ;  and  Lud- 
wickva.  Huntsinger,  5  W.  and  S.,  51,  60,  were  decided  upon 
this  principle,  and  iu  the  opinion  of  the  court  correctly  de- 
cided." 

The  provisions  contained  in  our  statute  of  22d  April,  1S70, 
already  referred  to,  so  far  as  relates  to  this  Question,  are  sub- 
stantially the  same  as  those  quoted  in  the  opinion  of  the 
Supreme  Court,  from  the  act  of  the  Territory  of  Minnesota. 
The  first  two  sections  of  our  lavr  are  in  these  words : 

"Sec.  1.  That  the  rate  of  interest  upon  .judgments  or 
decrees,  and  upon  the  loan  or  lorbearance  of  any  money, 
goods,  or  things  iu  action,  shall  continue  to  be  six  dollars 
upon  one  hundred  dollars  for  one  year,  and  after  that  rate 
for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time, 
except  as  hereinafter  provided. 

"  Sec.  2.  That  in  all  contracts  hereafter  to  be  made  it  shall 
be  lawful  for  the  parties  to  stipulate,  or  agree  in  writing, 
that  the  rate  of  teu  per  ceut.  per  aiiTium,  or  any  less  sum  of 
interest,  shall  be  taken  and  paid  upon  every  one  hundred 
dollars  of  money  loaned,  or  in  auy  manner  due  and  owing 
from  any  persou  or  corporation  in  this  District." 

We  thiuk,  therefore,  that  in  all  cases  under  our  law  where 
the  debtor  has  agreed  iu  writing  to  pay  interest  exceeding 
six  per  cent,  per  annum,  but  uot  greater  than  teu,  till  the 
maturity  of  his  obligation,  but  the  contract  is  silent  as  to  any 
rate  of  interest  beyond  that  period,  in  case  the  debtor  should 
be  in  fault,  that  uo  more  than  interest  at  the  rate  of  sis  per 
cent,  per  annum  can  be  recovered  for  the  time  subsequent '' 
the  maturity  of  the  obligation. 

The  judgment  must  be  reversed  and  new  trial  awards 
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Fint  National  Bank  vs.  Aimer. 


FIRST    NATIONAL    BANK,    USE   OF   STANTON,   ys. 

EDWARD  ABNER. 

At  law.— No.  6357. 

I.  A  plea  that  the  defendant  is  a  petitioner  in  bankruptcy  does  not,  in 

itself,  operate  as  a  stay  of  proceedings. 

II.  A  judgment  in  snch   case  was  recorded  by  the  plaintiff  April  6,  1871, 

and  an  attachment  issued  thereon  the  2d  day  of  March,  1874.  It  was 
held  that  a  motion  to  discharge  such  attachment  on  the  ground  that 
defendant  had  been  adjudged  a  bankrupt  came  too  late,  the  defend- 
ant having  neglected  to  obtain  a  stay  of  proceedings,  and  having 
waited  more  than  three  years  after  the  entry  of  the  judgment 

STATEMENT  OP  THE  CASE. 

The  plaintiff  obtained  judgment  on  the  6th  day  of  April, 
1871,  for  the  amount  of  two  notes  described  in  the  declaration. 
The  record  shows  that  the  defendant  filed  three  pleas,  one 
of  which  was  to  the  effect  that  he  was  a  petitioner  in  bank- 
ruptcy, and  that  he  had  applied  to  be  discharged  on  the 
equity  side  of  tliis  court.  There  was  no  replication  to  this 
plea,  nor  stay  of  proceedings  ordered  by  the  court. 

On  the  2d  day  of  March,  1874,  a  writ  of  attachment  was 
issued  under  the  judgment,  by  virtue  of  which  the  credits  of 
the  defendant  in  the  hands  of  0.  E.  Prentiss  were  attached, 
amounting  to  $75.67. 

On  the  11th  day  of  April,  1874,  the  defendant  made  this 
motion  to  discharge  the  attachment,  on  the  ground  that  it 
was  laid  in  disregard  of  a  stay  of  proceedings. 

The  motion  was  overruled,  and  the  defendant  appeals  to 
the  general  term. 

Enoch  Totten  for  plaintifif. 
Fr.  Schmidt  for  defendant. 


1S74.J  Supreme  • 

Firal  Xattona 

Cartteb,  Ch.  J.,  deliverec 

We  all  tbink  the  motion  is 
years  since  the  entry  of  the 
neglected  at  the  proper  time 

If  the  plea  in  bankruptcy  o 
and  was  not  waived  by  the 
be  clearly  erroneous.    But 
error  would  be  by  appeal  or 
ing  over  three  years,  ask  us 
aside  on  a  motion. 
.    Judgment  affirmed. 
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Ford  et  al.  ?s.  Smllh. 


SAMUEL    FORD    AND    CHARLES    H.    HOLDEN   ys. 

DANIEL  SMITH. 

Equity.— No.  3284. 

I.  A  bill  in  equity  can  be  fi]ed  to  enforce  a  vendor's  lien  for  the  parchase- 

money  of  land  sold  and  conveyed,  only  when  the  complainant  has 
obtained  a  jadgment  ait  law  for  the  amount  due ;  or  when  he  avers 
in  his  bill  such  facts  a«  will  show  that  he  cannot  have  a  full,  com- 
plete, and  adequate  reuiedy  at  law. 

II.  Where  the  answer  sets  up  that  there  is  no  such  avennent  in  the  bill, 

the  court  will  entertain  the  question  of  Jurisdiction  at  the  hearing 
and  dismiss  the  bill. 

III.  This  principle  is  peculiarly  appropriate  in  a  case  where  the  existence 
of  the  debt  is  disputed,  and  the  conflict  of  testimony  leaves  it  doubt- 
ful whether  there  is  anything  due. 

STATEMENT  OF  THE  CASE. 

The  bill  in  this  case  is  filed  by  complainants,  who  have  sold 
and  conveyed  the  property  mentioned  in  the  bill  to  defend- 
ant, to  enforce  a  vendor's  lien  for  purchase-money  alleged  to 
be  unpaid. 

The  bill  does  not  allege  that  the  complainants  have 
exhausted  their  remedy  at  law,  or  that  the  defendant  is  insol- 
vent, or  that  the  complainants  have  not  a  full,  complete,  and 
adequate  remedy  at  law ;  nor  does  it  set  forth  such  facts  as 
will  show  that  they  cannot  have  such  remedy  at  law. 

This  objection  to  the  bill  is  taken  in  the  answer,  and  the 
same  benefit  asked  for  it  as  if  it  had  been  taken  by  way  of 
demurrer. 

The  other  facts  necessary  to  understand  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

The  bill  was  dismissed  and  the  complainants  appealed. 

That  portion  of  the  briefs  of  counsel  only  is  given  which 
bears  upon  the  point  decided  by  the  court. 

J.  I>.  McPherson  and  L  H.  Ford  for  complainant : 

The  jurisdiction  may  be  sustained  on  two  grounds. 

1.  The  vendor  always  has  a  lien  for  the  unpaid  purchase- 


mODey,  and  lieD8  can  be  enforced  only  in  equity.  Tliere  is 
authority  for  saying  that  he  mnBt  first  sue  at  law.  Bat  if 
that  was  an  objection  it  should  have  been  taken  by  demorrer. 
It  is  too  late  to  take  it  at  the  hearing.  When  a  defendant 
baa  answered  and  submitted  himself  to  tbe  Jurisdiction  of  the 
court  it  is  too  late  to  insist  that  tbe  plaintiff  bas  remedy  at 
law,  unless  the  court  of  chancery  is  wholly  incompetent  to 
grant  relief.  Orandin  et  al.  vs.  Lakes  ^i  ^'-i  ^  P^ig^y  509. 
In  the  Supreme  Court,  in  Oelrichs  vs.  Spain,  the  court  held  that 
as  it  appeared  tbe  remedy  at  law  would  not  be  perfect,  bat 
that  a  snit  in  equity  wonld  still  be  necessary  before  final  set- 
tlement, tbe  suit  might  be  brought  at  once,  and  sustained 
the  jurisdiction  ou  the  gronnd  of  avoiding  a  multiplicity  of 
suits.  Oelrichs  vs.  Spain,  16  Wallace,  228.  The  complainants 
have  a  lieu,  or  what  Adams  (Eq.,  p.  128)  calls  an  equitable 
mortgage,  upon  the  property.  With  this  the  law  side  of  the 
court  has  nothing  to  do,  and  the  complainants  have  no  rem- 
edy, perfect  or  imperfect,  at  law. 

Appleby  di  Udmonston  for  defendant : 

Tbe  want  of  jurisdiction  is  fatal  to  tbe  bill,  iind  it  ouglit  to 
be  dismissed.    Richardson  vs.  StiUinger,  12  G.  and  J.,  430; 
Ridgeway  vs.   Tlioran,  2  Md.  Uhan,  Dec,  303 ;  Bottorf  vs. 
GoTmer,  1  Blackford,  287.    Where  a  different  doctrine  seems 
to  have  been  maintained,  it  will  be  found  that  the  bill  in  fact 
contained  an  equivalent  allegation,  or  that  tbe  bill  was  filed 
by  a  vendor  who  had  retained  the  title,  the  vendee  hav- 
ing only  a  bond  or  an  agreement  for  a  couvt^yance.    As  in 
Russell  vs.  Toddj  7  Blackford,  where  there  was  an  allegation 
that  defendant  bad  no  other  property,  anil   had  left  the 
State ;  in  Roper  vs.  MeCook  t&  Robertson's  Administrator,  7 
Ala.,  where  there  was  only  a  bond  to  convey  and  the  bill 
alleged  that  judgment  had  been  recovered,  and  defendant 
had  no  other  property  by  which  payment  could  be  coerced  r 
in  High  vs.  £atte  <fc  Bradley,  10  Yerger,  186,  where  there  w 
an  allegation  of  insolvency  ;  in  Richardson  vs.  Baker,  5  .^ 
Marshall,  323,  and  Oalloway  vs.  Hamilton's  Heirs,  1  ' 
576,  where  there  was  only  a  bond  to  convey.    Th' 
distinction  in  this  respect  between  the  lien  of  a  vc 
38  D  0 


594  StJPREKB  COtJBT,  D.  O.  [Sept  T., 

conveyance  and  the  intereBt  or  estate  of  the  vendor  under 
articles  before  conveyance.  Bidhardi&n  vb.  SHliingery  mipra; 
Adams'  Equity,  p.  277,  note. 


Mr.  Justice  Wylie  stated  tlie  case,  and  delivered  the 
opinion  of  the  court : 

This  is  a  suit  brought  by  the  complainants  for  the  purpose 
of  enforcing  the  vendor's  lien  for  a  part  of  the  purchase- 
money  claimed  by  them  to  be  due  from  the  defendant.  The 
deed  was  for  a  house  and  lot  in  this  city,  aud  dated  23d  No- 
vember, 1871,  and  the  consideration  expressed  was  $7,000, 
paid  by  the  defendant.  Defendant,  by  his  answer,  denies 
that  any  part  of  the  consideration  remains  unpaid.  The  con- 
troversy has  sprung  from  the  following  facts:  Ford  and 
Holden  were  partners  engaged  in  erecting  two  blocks  of 
houses  for  the  purposes  of  sale,  one  on  Second  street  east, 
and  the  other  on  Eleventh  street  west.  Holden  was  at  the 
same  time,  and  had  previously  been,  building  other  houses  on 
his  own  account.  Smith,  the  defendant,  was  a  manufacturer 
of  and  dealer  in  doors,  blinds,  trimmings,  &c.,  of  which  he 
had  furnished  a  large  amount,  as  well  to  Holden  &  Ford  as  to 
Holden  individually,  for  which  the  parties  were  thus  respec- 
tively indebted  to  him.  A  number  of  these  houses  being  yet 
unfinished,  and  Smith  objecting  to  furnish  any  more  mate- 
rials, either  on  account  of  the  firm,  or  of  Holden  individually, 
the  latter  proposed  that  he  should  take  one  of  the  houses  in 
the  block  on  Eleventh  street  for  $7,000,  the  firm  to  complete 
the  house ;  and  the  proposal  was  accepted  by  Smith.  The 
amount  of  the  purchase-money  somewhat  exceeded  the  abro- 
gate indebtedness  to  Smith  of  both  Ford  &  Holden  and  of 
Holden  individually,  though  only  to  the  extent  of  a  few 
hundred  dollars.  It  exceeded  the  amount  of  the  firm's  debt 
several  thousand  dollars.  Smith  was  to  renew  the  credit  till 
the  materials  to  be  supplied  should  equal  the  amount  he  was 
to  x)ay  for  the  house.  Accordingly,  the  deed  was  executed 
by  both  Ford  and  Holden  and  their  respective  wives,  and 
delivered  to  Smith  by  the  hand  of  Holden.  The  credit  was 
renewed,  and  materials  sold  and  delivered  by  Smith  to  the 
firm,  and  to  Holden  individually,  until  the  amount  of  the 
two  accounts  together  was  equal  to  the  purchase-money  on 
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the  hoases,  when  Smith  decliDec 
ing  that  Ford  and  Holden  had  be 
account  of  the  latter,  as  well  as 
credited  upon  the  purchase  of  thi 
both  Ford  and  Holden  claimed  tt 
was  to  be  applied  in  that  way. 
upon  this  question  of  facts,  the  1 
more ;  if  the  complainants  wen; 
very  considerable  amount  of  the 

In  consequence  of  this  disagii 
clined,  or  at  least  neglected,  to 
to  finish  the  house,  and  Smith  w 
done  himself,  at  a  cost  to  him  ol 
ble  delay,  for  which  he  is  entitli 
ited  on  account. 

All  the  orders,  both  on  his  ac 
firm,  were  given  by  Holden,  am 
the  house  were  conducted  alor 
without  the  presence  of  Ford,  ai 
ing. 

The  testimony  on  the  subject  i 
themselves,  and,  as  might  be  e:i 
That  of  the  defendant,  however, 
from  the  testimony  of  his  book 
of  the  parties,  and  tbe  natural 
the  other  side. 

Either  way,  it  is  a  close  case,  \ 
court  of  equity  would  find  it  v( 
preponderance.  It  presents  a  ci  i 
trial  by  jury,  where  the  witnesi  i 
amined  orally,  subjected  to  sea  i 
the  occasion,  and  may  receive  t 
each  may  be  entitled  after  ha\ 
tests. 

And  this  brings  to  us  the  •! 
equity  possesses  jurisdiction  to 
generally  called  the  vendor's  lie 
before  the  existence  of  the  del  i 
judgment  at  law.    If  the  debt  W(  i 
a  mortgage,  or  deed  of  trust,  oi 
of  judgment,  whose  existence  1 1 
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Fori  et  al.  tb.  Hnitk. 


face,  the  jurisdiction  woald  be  anquestionable.  But  the  lien 
in  qaestioD,  at  best,  is  ooly  a  tacit  one,  and  whether  it  exist 
at  all  is  always  dependent  on  facts  and  circumstances  dekon 
the  record,  and  subject  to  controversy  as  to  the  facts.  In 
Sugden  on  Vendors,  394,  its  character  is  thus  described: 
^'On  sale  of  the  estate  the  purchase-money  becomes  a  debt 
payable  out  of  the  purchaser's  personal  estate,  and  the  equit- 
able lien  ought,  it  is  conceived,  to  be  extended  to  only  so 
much  of  the  purchased  estate  as  the  personal  estate  is  insuf- 
ficient to  answer.  The  vendor  has  not  an  original  charge  on 
the  estate,  but  only  an  equity  to  resort  to  it,  in  case  the 
personal  estate  prove  deficient.''  In  Gilman  vs.  JBroim,  1 
Mason  £.,  192,  it  was  said  by  Mr.  Justice  Story  that  '^  the 
vendor's  lien  is  not  of  so  high  and  stringent  a  nature  as  that 
of  a  judgment  creditor,  for  the  latter  binds  the  land  accord- 
ing to  the  course  of  the  common  law,  whereas  the  former  is 
the  mere  creature  of  a  court  of  equity,  which  it  molds  and 
fashions  accordin£:  to  its  own  purposes.  It  is,  in  short,  a 
right  which  has  no  existence  until  it  is  established  by  the  de- 
cree of  a  court  in  the  particular  case,  and  is  then  made  sub- 
servient to  all  the  other  equities  between  the  parties,  and 
enforced  in  its  own  peculiar  manner  and  upon  its  own  peculiar 
principles.  It  is  not,  therefore,  an  equitable  estate  in  the 
land  itself,  although  isometimes  that  appellation  is  loosely 
applied  to  it." 

In  Qarson  vs.  Oreen  et  al.^  1  Johns.  Ch.  E.,  308,  the  lien 
was  enforced  ;  but,  in  that  case,  a  note  had  been  given  for 
the  unpaid  purchase-money,  on  which  a  judgment  at  law  had 
been  first  obtained  by  tbe  vendor  before  filing  bis  bill,  the 
chancellor  saying :  <^  The  failure  of  the  personal  estate  is  suf- 
ficiently shown  in  the  first  instance ;  and  there  is  nothing  to 
gainsay  it,  and  I  shall  accordingly  decree  a  sale  of  the  one- 
third  of  the  house  and  lot  toward  satisfaction  of  the  note." 

In  Pratt  vs.  Van  WycWs  Executors^  6  Gill  &  J.,  495,  the  court 
«ay :  "  If  the  vendor  can,  by  any  proceeding  at  law,  recover 
4the  amount  due  him,  chancery  never  interferes  to  enable  him 
±o  assert  his  equitable  lien.  His  remedy  at  law  must  first  be 
exhausted,  or  it  must  be  shown  that  none  exists  there."  The 
6ame  principle  was  reasserted  in  Richardson  vs.  StUlinger^  12 
O.  &  J.,  477,  in  an  elaborate  opinion,  and  again  in  Bidgway 
vs.  Toraniy  2  Md.  B.,  203.    In  this  last  case  the  court  say : 
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"In  tbis  case,  though  fracd  is  charged,  the  complainants 
hare  cbosea  to  affirm  the  agreement,  aa&  bring  ao  action 
(suitt)  for  the  non-performance  of  it  by  the  defendant,  and, 
offeriug  theagreemeiit,  seek  toenforceits  tttipulntions against 
the  defendant  by  compelling  him  to  pay  the  purchase-money, 
which,  it  is  alleged,  is  a  charge  upon  the  land.  It  is  a  bill, 
then,  to  enforce  the  vendor's  lien  for  the  purchase  money  of 
land  sold  and  conveyed ;  and  the  question  is  whether  it 
charges  such  factsas,  according  to  well-established  principles, 
•will  justify  this  court  in  extending  its  aid  to  him.  The  rule 
upon  this  subject,  too  well-established  to  be  dispated,  is  this : 
that  a  bill  in  eqnity  can  be  filed  to  enforce  the  vendor's  lien 
only  wheo  the  complainant  has  exhausted  his  remedy  at  law, 
or  when  he  avers  in  hia  bill  such  facts  as  will  show  that  he 
cannot  have  a  full,  complete,  and  adequate  remedy  at  law." 

To  these  authorities  may  be  added  the  opinion  of  thelearned 
American  annotators  on  Smith's  Leading  Cases  in  Equity, 
vol.  1,  pp.  ;i66  and  373. 

It  is  true  that  the  courts  of  Kentucky  and  Tennessee  have 
taken  a  different  view  of  the  nature  of  the  vendor's  lien,  and 
have  treated  it  as  a  mortgage  which  the  vendor  might  enforce 
iu  equity,  in  the  first  instance,  without  baving  obtained  a 
judgment,  or  taken  any  steps  whatever  at  law.  (See  Sigh  vs. 
Battey  10  Yerger,  18C ;  Richardson  vs.  Baker,  5  J.  J.  Marshall, 
323 ;  and  OaHowag  vs.  Hamilton's  Seira,  1  Dana,  E.,  576. 

But  the  weight  of  authority,  we  think,  ison  the  other  side. 

The  bill  in  the  present  cases  sets  out  neiihet  a  judgment  at 
law,  recovered  for  the  debt  in  controversy,  nor  the  insolvency 
or  non-residence  of  the  defendant,  nor  any  other  ground  for 
the  jurisdiction  of  a  court  of  equity  than  the  simple  claim  of 
an  original  vendor's  lien,  which  it  seeks  to  enforce  by  a  decree 
in  the  first  instance.  The  answer  as  veil  as  tbe  evidence,  od 
the  part  of  defendant,  strongly  deny  the  existence  of  the  debt 
itself.  There  is  no  written  evidence  to  establish  it;  the  de- 
fendant is  in  possession  of  an  absolute  deed  for  the  property, 
executed  by  both  the  complainants  and  their  respective  wives, 
which  acknowledges  full  payment  of  tbe  purchase-money  ^ 
and  the  testimony,  taken  altogether,  leaves  the  mind  in  dor' 
bow  the  disputed  fact  ought  to  be  decided. 

For  theSe  reasons,  we  think  the  decree  below  shonlf' 
firmed. 
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Day  TS.  MmnAl  B«ieflt  Ui^Imaruee  Co. 


MARTHA    J.   DAY,   PLAINTIFF,   VS.   THE   MJJTUAL 
BENEFIT  LIFE-INSUEANCE  COMPANY. 

At  Law.— No.  8882. 

I.  In  an  action  on  a  policy  of  life-insnrance  the  plaintiff,  who  is  the  wife 

of  the  person  insured,  is  not  absolately  concluded  by  the  statement 
of  another  party  in  an  affidavit  that  accompanied  the  preliminary 
proofs  as  to  the  cause  of  her  husband's  death,  it  appearin^^  donbtfal  * 
whether  she  was  aware  of  the  contents  of  said  affidavit,  and  no  such 
evidence  being  required  by  the  terms  of  the  poliey. 

II.  The  annual  premium  not  having  been  paid  on  the  16th  of  July,  187Ci 

when  it  became  due,  the  assured  applied  to  the  agent  of  the  company 
on  the  1st  of  October  to  have  the  policy  re-instated;  he  paid  the  pre' 
mium  at  the  same  time  and  furnished  certificates  of  his  health,  made 
by  himself  and  the  physician  of  the  company.  A  renewal  receipt 
was  delivered  to  him  on  the  14th  of  the  said  month  of  October,  and  it 
was  held  that  the  assured  was  under  no  obligation  to  furnish  the  com- 
pany with  further  statements  of  any  variation  in  his  physical  condi- 
tion, intermediate  the  Ist  of  October  and  the  date  of  the  delivery  of 
the  renewed  receipt. 

The  facts  bearing  upon  the  points  decided  are  fully  stated 
in  the  opinion  of  the  conrt. 

A.  0.  Riddle  and  Francis  Miller  for  plaintiff. 
Edwin  L.  Stanton  for  defendants. 


Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 

This  is  an  action  to  recover  $5,000,  the  amount  of  a  policy 
upon  the  life  of  Eichard  B.  Day,  the  plaintiff's  husband. 
At  the  close  of  the  plaintiff's  testimony  the  counsel  for 
defendant  prayed  the  court  to  instruct  the  jury  that  on  the 
evidence  the  plaintiff  was  not  entitled  to  recover;  but  the 
court  refused  so  to  instruct  the  jury,  and  to  this  ruling  the 
defendant  alleged  its  first  exception.  This  instruction  was 
asked  because  the  preliminary  proofs  furnished  to  the  com- 
pany of  the  death  of  said  Day  embraced  an  affidavit  of  cue 
Dr.  AYhite,  who  stated,  among  other  things,  that  deceased 
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h«l  been  sick  five  months,  and  that  he  died,  on  the  22d  of 
January,  1871,  of  pulHiouary  oonsamption ;  which,  if  tame, 
would  hare  a  tendency  to  ehow  that  at  the  time  the  policy 
was  re-instated  Day  was  suffering  from  the  disease  that 
«auaed  his  death. 

To  mafce  this  point  clear,  it  is  necessary  to  nndentaod- 
that  at  the  trial  before  the  chief-jnstice  the  plaintiff  pat  in 
erideuce  the  affidavits  of  herself  and  of  several  other  persons, 
which  defendant  prodaced  and  admitted  were  faraished  to 
-  the  company  for  the  pnrpose  of  showing  due  notice  and  proof 
of  the  death  of  her  husband  to  it.  These  affidavits  were  on 
the  same  paper  which  had  been  provided  in  blank  form  by 
the  defendant's  agent,  and  were  all  offered  except  the  one 
made  by  Br.  White;  but  the  court  required  that  the  said 
preliminary  proofs  of  death  should  be  put  in  evidence  aa  an 
entirety,  which  was  accordingly  done.  Sow,  the  counsel  of 
the  plaintiff  contended  that  the  statement  made  by  Dr.  White 
conclusively  showed  that  Day  had  untruly  represented  as  to 
the  condition  of  his  health  when  the  policy  was  re-instated ; 
but  this  was  one  of  the  defenses  relied  upon  to  defeat  the 
action,  and  the  burden  of  proving  it  was  upon  the  company. 
In  that  stage  of  the  case  the  defendant  could  ask  for  no 
more  than  that  the  case  should  be  submitted  to  the  jury,  and 
not  that  it  shonld,  in  effect,  be  withdrawn  from  it.  If  the 
testimony  ha<l  been  closed  on  both  sides  the  defendant 
might  have  a  right  to  rely  upon  the  statement  of  Dr.  White 
as  an  admission  by  the  plaintiff  if  it  had  been  furnished  by 
her  and  she  was  aware  of  its  ooutenta.  The  proof  of  death 
was  ample  withoat  it,  and  this  piirticular  statement  was 
brought  into  evidence  at  the  request  of  the  defendant,  and 
against  the  objection  of  the  plaintiff.  It  was  not  required  by 
the  policy,  nor  are  the  circumstances  or  causes  of  death 
necessary  to  be  stated  under  any  of  its  provisions.  It  did 
not  appear  that  the  plaintiff  bad  ever  seen  it.  There  might 
be  a  presumption  to  that  effect  from  the  circnmstnnoe  that 
it  accompanied  the  other  proofs,  but  that  was  a  matter  fo^ 
the  consideration  of  the  jury.  In  view  of  all  this,  we  th' 
the  court  below  was  right  in  holding  that  the  plaintiff 
not  absolutely  concluded  by  the  statement  of  anothc 
as  to  the  cause  of  her  husband's  death,  and  ther 
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prayer  was  properly  overraled.     Clufi  vs.  Insurance  Com- 
panyy  13  Allen,  308 ;  S.  C,  1  Big.,  215. 

After  the  testimouy  was  closed,  defendant  asked  the  court 
to  instruct  the  jury  that  if  the  said  Day  had  any  derange- 
ment of  health  between  October  1  and  October  14,  1870^ 
and  concealed  that  fact  from  the  company,  the  plaintiff  could 
not  recover.  It  appears  that  the  premium  upon  the  policy 
was  not  paid  on  the  16th  July,  1870,  when  it  was  due,  and 
that  on  the  1st  of  October  following  Day  applied  to  the 
defendant's  agent,  in  this  city,  to  have  it  re-instated;  that  he 
then  paid  the  premium  and  also  furnished  his  own  certificate 
that  he  was  in  sound  health  ;  and  these,  together  with  the 
certificate  of  the  examining  physician  of  the  company  to  the 
same  efiect,  were  forwarded  to  its  principal  ofifice  in  Newark* 

The  renewal  receipt  was  delivered  on  the  14th.  Now,  the 
instruction  asked  for  proceeds  upon  the  assumption  that 
Day  was  under  obligation  to  furnish  the  company  with  far- 
ther statements  of  any  variation  in  his  physical  condition 
intermediate  these  two  dates.  But  there  was  no  rule  of  the 
defendant  requiring  such  additional  statements.  Day  had 
complied  with  every  condition  in  regard  to  the  renewal  of  a 
lapsed  policy,  and  no  further  representations  were  required 
or  contemplated.  Whether  the  contract  took  effect  only 
from  the  time  of  delivery  cannot  affect  the  rights  of  the 
plaintiff,  for  it  was  delivered  upon  the  faith  that  he  had  paid 
the  premium  and  made  the  required  certificate,  and  there 
was  no  rule  or  contract  calling  for  any  further  statement  as^ 
a  condition  of  such  delivery.  The  grounds  upon  which  for- 
feiture of  these  policies  depend  are  sufficiently  numerous 
without  increasing  the  number  by  others  which  are  not  pro- 
vided for.    We  think  the  exception  was  not  well  taken. 

The  instruction  to  which  the  fourth  exception  applies  was,, 
in  effect,  that  the  plaintiff  was  not  to  be  responsible  for  any 
of  the  statements  in  Dr.  White's  affidavit  unless  she  had 
actual  knowledge  of  its  contents  and  adopted  them  and  used 
them  as  her  own  declarations. 

The  provision  in  the  policy  is  that  the  company  will  pay 
the  insurance  within  ninety  days  after  due  notice  and  proof 
of  death  of  said  Kichard  H.  B.  Day ;  upon  the  performance 
of  this  requirement  the  liability  is  created.    The  circnm- 


1874.]  SUPBEME  O'OUET,  D.  C.  601 

**r  Ti.  Hitaal  Bracll  LlbslaHnacc  Co. 

stances  and  caase  of  death  are  not  called  for  by  the  contract, 
bnt  the  company  in  their  printed  forms  have  a  preliminary 
affidavit,  headed  "Medicalproof  of  loss,  and  caase  of  death," 
and  this  is  the  one  made  by  Dr.  White.  This  is  more  thaa 
the  contract  calls  for.  The  plaintiff  swears  positively  that 
the  said  affidavit  was  not  prepared  by  her  direction  or  au- 
thority ;  she  was  aware  that  Dr.  White  was  preparing  some 
paper  in  connection  with  the  insurance,  bnt  it  is  doubtful 
whether  she  ever  saw  it  or  beard  it  read.  If  the  statement 
had  been  in  her  own  affidavit,  or  had  it  been  a  necessary  part 
of  the  proofo,  the  defendant  wonld  be  jnstifled  ia  relying 
upon  it  as  an  admission,  and,  according  to  some  aathority,  as 
an  estoppel.  Campbell  vs.  Insurance  Company,  10  Allen,  213. 
But  as  it  was  neither  required  nor  necessary,  we  are  of 
opinion  that  the  company  had  no  right  to  rely  upon  it,  unless 
she  was  informed  concerning  its  coDtents  and  purpose. 

The  doctrine  that  the  company  was  chargeable  with  knowl- 
edge of  every  fact  which  their  physician  might  have  dis- 
covered by  examinatipn  into  the  conditiou  •(  Day's  health 
was  held  not  to  apply  to  the  case,  and  the  jury  were  distinctly 
told  that  if  Day  was  not  in  sound  health  on  October  1, 
1871,  their  verdict  must  be  for  the  defendant.  We  cannot 
see  that  the  defendant  was  injured  by  the  remarks  of  the 
coort  in  refosiag  the  prayers  asked  for  by  the  plaintiff^  nor 
are  we  disposed  to  indulge  in  nice  criticism  of  the  language 
used,  when  it  is  evident  that  it  had  do  effect  upon  the  ver- 
dict. 

On  the  whole  record  we  think  the  judgment  must  be 
affirmed. 
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BOBBRT  B,  VARDEN,  SUSAN  McCAUI^EY,  GEORGE 
McCAUIiEY,  MARY  W,  SIM,  AND  JOHN  T.  SIM  VS. 
WILLIAM  B.  TODD. 

At  Law.— No.  8170. 

I.  An  afisigument  under  the  insolvent  law  in  force  in  thia  Distriot  in 

1814  vested  the  property  of  the  insolvent  immediately  in  the  trustee, 
and  the  court  will  not  presume,  after  the  lapse  of  half  a  century,  that 
his  debts  were  paid  without  a  resort  to  the  property  assigned,  or 
that  a  reconveyance  of  the  property  was  ever  made  to  the  insolvent 
or  to  his  heirs  at  law. 

II.  Snch  an  assignment  is  an  outstanding  title,  and  a  good  bar  to  an  ac- 

tion of  ejectment  bronght  by  the  hein  at  law  of  the  insolvent. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  ejectment,  brought  by  the  heirs  at  law 
of  Ezra  Yarden,  to  recover  certain  lots  of  ground  in  the  city 
of  Washington.  From  the  bill  of  exceptions,  it  appears  that 
the  plaintiffs  gave  in  evidence  at  the  trial  a  continuous  (diain 
of  deeds,  showing  that  the  property  in  question  was  vested 
in  said  Ezra  Yarden  on  the  5th  day  of  July,  1814.  Plaintifb 
further  proved  the  death  of  said  Ezra  Yarden,  and  that  they 
were  his  heirs  at  law.  No  evidence  was  offered  to  prove  tiiat 
the  plaintiffs  had  ever  been  in  possession  of  the  premises, 
and  it  was  admitted  that  the  defendant  was  in  possession  at 
the  time  of  bringing  the  suit.  On  this  proof  the  plaintiffs 
rested. 

The  defendant,  for  the  purpose  of  showing  title  out  of  the 
plaintiff's,  offered  in  evidence  an  assignment  from  Ezra  Yar. 
den  to  Charles  Glover,  dated  on  the  5th  day  of  July,  1814,  of 
all  his  property,  real  and  personal,  of  every  kind  and  nature, 
according  to  the  true  intent  and  meaning  of  the  insolvent 
law  for  the  relief  of  insolvent  debtors  then  in  force  in  the 
District  of  Columbia ;  and  thereupon  the  defendant  rested, 
claiming  that  Ezra  Yarden,  having  parted  with  his  title  in 
this  insolvent  proceeding,  and  there  being  no  evidence  in  the 
<5ase  of  a  reconveyance  of  said  property  to  Yarden  or  to  his 
heirs  at  law,  the  plaintiffs  could  not  recover. 
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The  act  for  the  relief  of  Idso 
of  Oolambia,  passed  by  Gongn 
that  a  debtor,  on  his  own  applic 
terms  of  said  law,  and  finally 
property,  real,  personal,  and  mi: 
the  court,  for  the  benefit  of  his  ci 
from  his  imprisonment  and  th(E 
the  danger  of  arrest  on  accou 
property  of  the  insolvent  would 
ceeds  divided  among  the  cred. 
respective  claims. 

The  testimony  being  closed,  i 
that,  by  reason  of  the  last-menti 
the  said  lots,  to  recover  which  1 1 
outstanding  in  the  aforesaid  Gli 
the  said  Ezra  Varden,  and  the 
action,  and  that  they  must  find  a 
which  instruction  the  plaintiffs  < 
by  appeal  to  the  general  term. 


J.  J.  Johnson  and  W.  B,  We ! 

A  mortgage  is  presumed  to  : 
twenty  years,  unless  there  has 
recoguition  of  it  within  that  pei  i 
p.  466,  §  528 ;  Euglies  vs.  Edw  \ 
vs.  VattieTj  9  Peters,  415.    A  s  i 
set  up  against  the  plaintifiis  in 
Peltz  vs.   ClarJcj  5  Peters,  481 ; 
6  Peters,  302;  McKnight  vs.    i 
defendant  in  ejectment  cannot  i  i 
he  is  not  connected  as  an  outsts  i 
recovery.     Wood  vs.  Hildebrai  : 
Hudson^  3  Johnson,  386.    Althi  i 
solvent  debtor  passes  the  legal 
trust  results  by  operation  of  la\  , 
are  satisfied,  entitles  the  assign  i 
assignee,  and  he  may  maintain  i 
Boss  vs.  McJunMnSj  12  Berg.  < 
Ejectment,  174.    Wherever  tl  i 
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plaintiff^s  title  a  superior  outstandLOg  title  in  a  third  pecson, 
under  whom  he  does  not  claim,  it  must  be  a  subsisting  and 
available  title,  in  which  the  asserted  owner  of  it  might  recover 
in  ejectment  if  he  were  the  lessor  of  the  plaintifif.  Lessee  of 
Foster  vs.  Joice,  3  Washington  0.  C.  Rep.,  501 ;  and  see,  also, 
note  to  Eobinson  vs.  Campbell,  3  Wheaton,  224.  In  the  case 
before  the  court  the  defendant  asserts  an  outstanding  title  in 
the  assignee  of  Yarden,  and  it  is  incumbent  on  him  to  show 
that  the  title  so  set  up  is  a  subsisting  available  title.  That 
title  if  it  has  any  force,  derives  that  force  from  the  provisions 
of  a  statute,  and  a  compliance  with  these  provisions  must  be 
conclusively  shown.  It  is  not  enough  simply  to  exhibit  the 
assignment ;  that  assignment  must  be  shown  to  conform  to  the 
requirements  of  the  statute,  or  the  title  taken  under  it  can- 
not be  available  for  any  purpose.  Hoag  vs.  Hoa-g,  8  Tiffany, 
473. 


Walter  S.  Cox  and  John  F.  Hanna,  for  defendant,  con- 
tended— 

That  the  deed  from  the  insolvent  absolutely  divested  him  of  the 
title  to  the  property  in  question  and  vested  the  same  in  Olover, 
the  assignee,  and  that  the  title  thereby  vested  was  an  available 
one,  on  which  the  assignee  could  recover  in  ^extment;  that  title 
is  still  outstanding,  and  therefore  the  plaintiff  cannot  recover. 

In  Maryland,  the  rule  has  always  been  that  the  plaintiff 
must  negative  outstanding  title,  and  show  in  himself  the 
legal  title  and  the  right  of  possession.  Alex.  Br.  Stat.,  455. 
An  outstanding  legal  title  is  a  bar  to  recovery  in  ejectment 
Beall  et  al.  vs.  Harwood,  2  H.  J.,  319,  (167.)  A  defendant  in 
ejectment  may  resist  his  adversary  by  any  title,  either  in  his 
own  hands  or  outstanding,  that  will  defeat  him.  Oreen  vs. 
Scarlett,  3  Grant^s  Cases,  (Pa.,)  228. 

Defendant  in  ejectment  may,  for  the  purpose  of  defeating 
plaintiff's  recovery,  show,  even  by  presumptive  evidence,  an 
outstanding  title  in  another,  thongh  the  defendant  be  in  no 
way  connected  with  such  title.  Townseni  vs.  Downer,  32  Vt.? 
(3  Shaw,)  203  j  (quoting  Schanber  vs.  Jackson,  2  Wend.,  14.) 
As  a  general  principle,  it  is  sufficient,  to  defeat  a  recovery  in 
ejectment,  that  there  is  an  outstanding  title  in  a  third  person 
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superior  to  that  of  tbe  plaintiff,  although  the  defeudant  way 
not  be  able  to  conoect  himself  with  that  title.  Eupert  ys. 
Mark,  id  Illinois,  [i40;  Masterson  vs.  Cheek,  23,  ib.,  72.  In 
order  to  maintain  ejectoient,  the  legal  title  is  oeoeasary ;  the 
equitable  title  is  not  sufficient.  Leonard  vs.  IHamondf  31 
Md.,  536 ;  Smith  vs.  MeCann,  2i  How.,  398.  The  holder  of 
au  equitable  title  to  land  cannot  recover  it  in  ejectment,  and 
the  grantor  of  a  conveyance  in  trust  to  secure  payment  of 
debts  has  merely  an  equitable  title  to  the  premises  conveyed. 
40  Miss.,  793. 


Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  was  an  action  of  ejectment,  tried  at  the  circuit,  brongbt 
to  recover  the  possession  of  lots  1, 12,  13,  and  14,  in  square 
Xo.  361,  in  this  city. 

The  plaintiffs  show  that  their  ancestor,  Ezra  Yarden,  bad 
the  title  to  these  lots  prior  to  July,  1814,  and  tbat  they  were 
bis  heirs  at  law. 

The  defendant  in  possession,  for  the  purpose  of  showing 
title  out  of  the  plaintiffs,  offered  in  evidence  a  deed  of  assign- 
ment of  said  premises,  executed  July  5,  1814,  to  Charles 
Glover,  his  heirs  and  assigns,  under  and  iu  pursuance  of  the 
insolvent  law  then  existing  in  this  District. 

Todd,  the  defendant,  gave  no  evidence  tending  to  show  a 
paper  title  in  himself  from  Glover,  nor  did  the  plaintiff  give 
any  to  tbe  premises  in  dispute  of  possession  in  themselves  or 
those  under  whom  they  claimed  since  1814. 

Upon  this  state  of  facts  Justice  MacArthur  directed  a 
verdict  for  defendant.  Tbe  question  arising  in  the  case  is, 
whether  this  court  will  not  presume,  after  the  lapse  of  half  a 
century,  that  the  insolvent,  Yarden,  paid  bis  debts  without 
a  resort  to  tbe  property  assigned  for  that  purpose,  and  tbat 
a  reconveyance  of  this  property  was  made  to  Yarden.  From 
,oar  experience  iu  reference  to  the  settlement  of  tbe  estate  ' 
insolvents,  these  presumptions  seem  to  us  a  little  too  vio' 
The  judgment  of  tbe  circuit  mast  be  affirmed. 
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S.  0.  POMEEOY  VS.  R.  H.  CLARK  ET  AL. 

At  Law.— No.  8243. 

I.  Where  the  defendant  is  the  payee  and  first  indorser   on  a  series  of 

promissory  notes,  and  the  plaintifTs  name  is  ased  as  second  indorser , 
and  both  became  parties  to  the  paper  for  the  accommodati  on  of  the 
maker,  if,  upon  notice  of  non-payment,  the  plaintiff  takes  np  said 
notes,  he  may  maintain  an  action  against  the  said  first  indorser  for 
the  amount  advanced  on  account  of  such  payment. 

II.  Where  the  votes  in  suit  were  given  in  renewal  of  other  notes  on  which* 

the  plaintiff  was  first  indorser  and  the  defendant  was  seoond  indorser, 
that  circumstance  will  not  change  the  liabilities  of  the  parties  on 
the  notes  taken  np  by  the  plaiptiff,  nnless  there  was  an  agreement 
between  themselves  relating  to  such  liability. 

STATEMENT  OF  THE  OASE. 

The  declaration  in  this  case  contained  eight  connts,  each 
upon  a  promissory  note  for  $500,  except  the  third,  which  was 
for  the  sum  of  82,000.  The  defendant  Elvans  made  these 
notes,  payable  to  the  order  of  his  codefendant,  Clark,  at  the 
bank  of  Lewis  Johnson  &  Co.,  which  discounted  them  for  said 
Elvans,  after  being  indorsed  by  Clark  and  then  by  the  plaint- 
iff. The  notes  were  dishonored  and  protested,  and  the  plaint- 
iff paid  the  same,  and  now  brings  suit  againt  Elvans,  who 
made  the  notes,  and  Clark,  who  was  the  first  indorser.  There 
was  judgment  by  default  against  the  maker,  and  the  suit  is 
now  defended  by  Clark  alone. 

On  the  trial,  it  appeared  that  the  series  of  notes  now  in  suit 
were  given  in  renewal  of  other  notes,  on  which  the  defendant 
Clark  was  second  indorser  and  the  plaintiff  first  indorser, 
but  when  the  notes  sued  upon  were  given  in  renewal,  as  above 
stated,  of  the  prior  notes,  the  name  of  Clark  was  used  as  payee 
and  first  indorser,  and  that  of  the  plaintiff  as  second  indorser. 
There  was  no  agreement  or  understanding  that  this  change 
in  the  order  of  the  names  was  to  change  the  liabilities  of  the 
parties. 

It  appears  also  that  before  the  first  notes  were  made  Elvans 
applied  to  the  plaintiff  to  aid  him  to  secure  a  loan  of  money,  and 
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that  the  plaintiff  then  owned  eigbt  bonds,  payable  to  bearer, 
for  one  thonaand  dollars  each,  of  t^  Pike's  Peafe  and  Unioa 
Pacific  Bailroad  and  Telegraph  Company,  vhich  be  placed 
JD  the  hands  of  said  Elvans  to  aid  him  in  raising  the  money. 
These  bonds  were  sabsequently  delivered  by  Elvans  to  the 
defendant  Clark,  to  indemnify  him  for  indorsing  his  name 
on  the  prior  notes,  and  Baid  Clark  deposited  tbe  bonds  'with 
the  banking-hoase  of  Lewis  Johnson  &  Co.,  as  collateral  se- 
carity,  Tvheu  they  disconnted  the  paper.  The  bonds  were 
left  in  tbe  bank  a^ter  the  renewal,  as  security  for  the  notes 
now  sned  on,  and  when  the  plaintiff  paid  the  last  notes  tbe 
bonds  were  also  ^ven  np  to  him,  and  he  afterward  converted 
them  to  his  own  use. 

Tbe  plaintiff,  in  rebnttal,  swore  in  substance  that  he  deliv- 
ered tbe  bonds  to  Elvans  to  raise  money,  withont  power  to 
sell,  and  afterward  indorsed  Baid  note  for  him ;  did  not  know 
Clark;  did  not  aathorize  him  to  pledge  the  bonds  to  the  bank ; 
did  not  authorize  Elvans  to  pledge  the  bonds  to  Clark ;  bad  no 
nnderstandingwitkClarkaboutindorsing;  wasnotacquainted 
with  him.  Tbe  lastnotes  Elvans  brought  to  him  were  indorsed 
by  Clark;  knew  tbe  bonds  had  been  in  the  bank,  bat  had  been 
told  by  Elvanstbat  Clark  had  them  for  safe-keeping;  knewthe 
bonds  were  iu  tbe  bank  when  last  notes  were  given ;  also  when 
second  notes  were  given ;  could  perhaps  have  sold  them  for  fifty 
cents  when  took  them  from  bank,  but  they  greatly  declined 
before  he  disposed  of  them. 

At  the  close  of  the  testimony  tbe  defendant  asked  the 
court  to  instruct  tbe  jury  that  if  they  fonnd  that  tbe  plaintiff 
and  the  defendant  were  accommodation  indorsers,  placing 
their  names  on  the  back  of  tbe  notes  before  their  utterance 
to  the  holder  and  indorsee,  that  then  they  were  merely 
sureties  withont  reference  to  tbe  order  of  their  names  on  tbe 
back  of  tbe  notes,  and  that  having  paid  said  notes  tbe  plaint- 
iff could  only  have  contribution  iu  this  action  as  against 
Clark. 

Tbe  defendant  further  asked  tbe  court  to  instruct  the  jury 
that  if  they  found  that  the  defendant  Clark  became  tbe 
indorser  on  said  notes  by  means  and  inducements  flowing 
from  Pomeruy,  then  he  cannot  recover  in  this  suit  of  Clark. 

The  defendant  also  asked  the  court  to  instruct  the  jury 
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that  if  there  was  no  agreement  between  Clark  and  Pomeroy 
in  relation  to  the  indorsement  of  either  of  said  notes,  and 
that  there  was  no  other  consideration  for  the  indorsement  of 
the  last  notes  bat  to  take  up  the  first,  in  that  case  Clark  is 
not  liable  to  Pomeroy  for  any  sum  whatever.  Bat  the  court 
refused  to  give  said  instructions,  and  the  defendant  excepted. 

The  court  did,  on  the  other  hand,  instruct  the  jury  that 
under  the  law,  and  in  the  absence  of  any  arrangement  to  the 
contrary,  Mr.  Clark  is  liable  to  account  to  Mr.  Pomeroy,  as 
the  second  indorser  upon  these  notes,  in  the  amoant  that  he 
advanced  on  account  of  the  payment  of  them.  That  the 
previous  relation  of  these  two  indorsers  to  the  previous 
notes,  and  out  of  which  these  notes  grew,  did  not  constitate 
proof,  in  the  absence  of  any  arrangement  between  them- 
selves, to  change  the  relative  position  of  these  two  indorsers, 
under  the  law,  on  the  notes  taken  up  by  the  plaintifiCl 

And  the  reason  the  court  has  come  to  this  conclusion  is 
this :  That  the  liability  of  an  accommodation  indorser  is  not 
on  account  of  interest,  but  rests  upon  his  express  undertak- 
ing alone,  and  terminates  with  his  undertaking. 

And,  therefore,  the  court  holds  that  the  history  of  the 
antecedent  paper  is  not  capable  of  changing  the  relation  of 
the  parties  to  the  present  notes  ;  to  which  several  rulings  by 
the  court  the  defendant  excepted. 

The  jury  retarned  a  verdict  in  favor  of  the  plaintiff,  less 
the  amount  of  the  market-value  of  the  bonds  at  the  time 
they  were  converted  by  the  said  plaintiff. 

The  case  is  now  here  upon  the  exceptions. 


Bartley  it  Casey  and  R.  Ross  Perry  for  plaintiff. 
L.  0.  Hine  and  A.  O.  Riddle  for  defendant  Clark, 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

After  looking  carefully  into  the  record  in  this  case  I  do 
not  perceive  that  the  chief-justice,  who  tried  it  at  the  circuit, 
committed  any  error  in  his  ruling  of  the  law,  and  I  think  the 
judgment  below  should  be  affirmed. 
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ODEN    BOWIE    VS.    THE    BALTIMORE    AND    OHIO 

RAILROAD  COMPANY. 

At  Law.— No.  6772. 

I.  In  au  action  against  a  railroad  company  as  a  common  carrier,  for  an 

injary  to  living  freight,  a  witness  was  not  allowed  to  answer  a  ques-* 
tion  whether  the  freight  had  been  in  faot  delivered  to  the  defendant 
where  the  delivery  was  disputed,  and  other  witnesses  had  stated  the 
facts  and  cironmstances  relating  to  the  delivery. 

II.  Whether  freight  has  been  delivered  to  a  common  carrier  so  as  to 
fix  his  responsibility  is  a  mixed  question  of  law  and  fact,  and  is 
usually  shown  by  proving  that  the  freight  was  sent  to  the  place 
where  it  is  the  habit  of  the  carrier  to  receive  it,  accompanied  with 
notice  to  him  that  it  is  there  for  transportation. 

III.  Where  a  contract  was  entered  into  by  which  four  horses  were  to  be 
transported  from  Washington  to  Baltimore  on  the  railroad  of  defend- 
ant, and  the  horses  were  to  be  accompanied  by  their  grooms,  and  if 
the  horses,  in  accordance  with  the  agreement,  were  admitted  to  the 
inclosure  where  the  defendant  usually  received  such  freight,  and  the 
defendant  notified  that  they  were  there ;  and  if  the  process  of  loading 
them  had  been  partially  completed  by  the  shipment  of  three  of  the 
horses  with  their  grooms :  Held,  that,  although  the  agents  of  both 
parties  were  engaged  in  such  loading  when  the  injury  occurred,  these 
facts  would  constitute  a  delivery  of  the  animals. 

lY.  Such  an  agreement  is  no  waiver  of  the  strict  responsibility  of  the 
defendant,  as  a  common  carrier,  any  further  than  it  might  be  mod- 
ified by  the  fact  that  persons  were  to  be  sent  by  the  owner  along 
with  the  property;  and  if  the  property  is  injured  through  the  negli- 
gence of  the  agents  of  the  defendant,  it  is  liable  for  the  damage ;  and 
if  the  injury  was  caused  by  the  act  or  conduct  of  the  owner's  ser- 
vants, the  defendant  would  not  be  responsible. 

STATEMENT  OF  THE  CASE. 

This  case  was  before  the  general  term  in  April,  1873,  upon 
a  bill  of  exceptions,  and  a  new  trial  was  ordered.  The  plead- 
ings being  amended  the  canse  was  again  tried  at  the  October 
term  of  the  circuit  court,  1874,  and  the  plaintiff,  to  main- 
tain the  issue  on  his  part,  offered  evidence  tending  to  show 
that  on  the  20th  of  May,  1869,  Francis  M.  Hall,  on  the 
plaintiff's  behalf,  went  to  the  defendant's  depot  in  Wash- 
39  D  c 
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ington  and  eugaged  transportation  for  four  horses  from  Wash- 
ington to  Baltimore  on  the  next  day,  one  of  which  was  the 
mare  Australia  referred  to  in  the  declaration,  representing 
that  they  were  race-horses,  and  stipulating  that  they  were  to 
be  sent  in  a  car  by  themselves,  and  were  to  be  accompanied 
by  their  trainer  and  three  or  four  other  attendants ;  that  on 
the  next  day  the  animals  were  sent  to  the  depot  in  charge  of 
their  trainer,  one  Major  Bacon,  who  had  long  experience  in 
the  management  of  race-horses,  and  one  other  man  and  three 
boys  of  about  seventeen  years  of  age  ;  that  he  brought  said 
horses  into  the  yard  of  defendant  where  they  were  to  be  re- 
ceived, and  upon  arriving  at  the  yard  Bacon  inquired  what 
arrangements  had  been  made  for  shipping  the  horses,  and 
was  pointed  to  the  car  provided  for  them ;  that  he  objected 
to  the  car,  and  another  was  brought ;  that  one  Dennis  Blake, 
defendant's  agent,  directed  him  to  lead  the  horses  into  the 
car,  that  he,  Bacon,  objected  to  the  platform  or  bridge  over 
which  the  horses  were  to  be  led  from  main  platform  into 
the  car,  because  it  consisted  of  two  pieces  of  scantling,  across 
which  were  nailed  pieces  of  plank,  with  the  scantling  turned 
up,  and  which  he  considered  dangerous;  he  also  objected 
that  the  place  was  not  suitable,  and  asked  if  there  was  no 
better,  but  was  told  that  there  was  none,  and  that^the  horses 
must  be  loaded  there ;  that  Bacon  then  attempted  to  lead  the 
mare  on  the  car,  and  she  refused  to  go ;  that  several  expedi- 
ents were  rescnrted  to,  at  the  suggestion  of  defendant's  agents 
and  others,  without  success ;  that  Bacon  offered  to  take  the 
responsibility  of  leading  her  over  a  piece  of  iron  lying  there 
if  they  would  allow  it,  but  defendant's  agent  would  not  allow 
it  'j  that  Koontz,  the  superintendent  of  the  defendant,  sug- 
gested that  one  of  the  other  horses  of  plainti  fTs  should  be 
led  into  the  car  first,  and  the  mare  Atistralia  led  after  him ; 
that  Bacon  acted  upon  this  suggestion,  but  the  mare  would 
not  follow,  being  tried  after  each  of  the  horses,  three  of  which, 
with  the  boys  accompanying  them,  were  put  into  the  car; 
that  some  one  announced  that  the  cars  were  about  to  start, 
^nd  said  Bacon  asked  that  the  other  horses  be  taken  out, 
which  the  agent  of  the  defendant  refused  to  do  or  allow; 
Bacon  proposed  if  a  two-inch  board  lying  near  was  placed 
at  the  door  he  would  try  to  put  her  over  it,  and,  the  board 
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being  so  placed,  he  attempted  to  back  her  over  it  and  failed, 
and  thereupon  he  declared  that  he  would  make  no  further 
attempt  to  load  her,  but  would  stay  there  with  the  mare,  and 
they  might  go  to  the  devil  with  the  other  horses ;  whereupon 
two  men,  whom  he  supposed  to  be  railroad-men,  suddenly 
seized  hold  of  her  and  forced  her  back  on  the  plank,  he  mean- 
while holding  the  bridle  and  remonstrating  with  them,  and 
demanding  that  they  should  let  her  go,  and  in  their  attempt 
to  back  her  on  the  car  they  backed  her  a  few  inches  below 
the  gangway,  and  her  leg  went  down  in  the  open  space  be- 
tween the  car  and  the  platform,  and  the  other  leg  resting  on 
the  board,  which,  in  her  struggle  to  get  up,  was  broken ;  she 
was  severely  injured  and  ruined  for  life;  that  after  sh6  was 
extricated,  the  cars  were  moved  to  another  place,  where  there 
was  a  shoot  well  adapted  for  the  loading  of  horses,  and  having 
sides  to  protect  the  animal  against  the  danger  of  falling  be- 
tween  the  car  and  platform,  and  where  she  was  loaded  with- 
out difficulty,  whereas  the  first  place  was  dangerous  and 
wholly  unsuitable,  the  car  being  drawn  up  alongside  the 
platform  several  inches  from  it,  and  no  provision  being  made 
to  protect  a  horse  from  going  down  between  the  car  and 
platform  or  either  side  the  gangway  leading  from  platfoiun  to 
car;  that  he.  Bacon,  considered  himself  acting  under  the 
directions  of  the  defendant's  agents  throughout.  And  said 
Bacon  admitted,  on  cross-examination,  that  Koontz,  the  de* 
fendant's  general  agent,  requested  him  to  give  him  the  mare 
to  lead,  intending  to  back  her  into  the  car,  and  said  Bacon 
refused  to  allow  said  mare  to  be  backed,  saying  that  Gov* 
emor  Bowie  had  sent  him  there  to  see  to  their  proper  ship- 
ment, and  she  was  too  valuable  an  animal  and  should  not  be 
backed ;  said  Bacon  further  testified  that  he  informed  de- 
fendant's agent  that  the  mare  was  wild  and  of  great  value, 
at  least  $10,000 ;  that  before  the  plank  was  tried,  said  Koontz 
moved  away  and  he  heard  no  order  given  by  him  to  desist 
from  attempts  to  load  at  that  point,  or  any  intimation  that 
he  would  move  the  car  to  another ;  evidence  was  also  given 
to  show  that  the  mare  wa^  of  the  market-value  of  about 
$10,000  as  a  racing  mare,  and  that  her  value  as  such  was 
wholly  destroyed  by  the  accident  in  question. 
The  defendant  then  offered  evidence  tending  to  show  that 
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George  S.  Koontz  was  the  general  agent  of  the  defendant  at 
its  Washington  depot,  and  Dennis  Blake  was  specially  de- 
ailed  to  attend  to  the  loading  of  horses,  cattle,  &c. ;  that, 
when  Bacon  arrived  with  the  horses,  Blake  designated  the 
car  prepared  for  them,  and  Bacon  attempted  to  lead  the  mare 
Australia  into  the  car ;  that  Koontz  came  upon  the  platform 
where  he  was,  and  suggested  to  Bacon  to  load  the  other  horses 
first,  and  that  he  also  requested  Bacon  to  give  him  the  mare 
to  load,  as  he  was  more  experienced  in  loading  horses,  and 
Bacon  refused,  saying  that  Governor  Bowie  had  sent  him  there 
to  load  the  horses  and  he  meant  to  do  it,  and  would  not  give 
them  to  any  man ;  that  Koontz  thereupon  ordered  the  plat- 
form to  be  removed  and  that  no  further  attempt  should  be 
made  to  load  her  there,  and  told  Blake,  whom  he  left  in  charge, 
not  to  allow  it,  saying  he  would  have  the  engine  brought  and 
the  oar  removed  to  another  place;  that  after  he  left,  Bacon 
tried  to  load  her  on  a  plank  before  referred  to,  and  Blake  tes- 
tified that  he  remonstrated  against  the  attempt  and  half 
closed  the  door,  and  Bacon  said  he  would  take  the  responsi- 
bility ;  that  Bacon  held  the  mare's  bridle,  and  two  men  who 
were  not  in  the  defendant's  employ  pushed  the  mare  on  the 
plank,  and  it  broke  and  she  fell  through ;  that  no  men  in  the 
employ  of  the  defendan  t  had  hold  of  the  mare  at  any  time, 
and  the  men  who  were  assisting  to  get  her  in  were  not  the 
agents  of  the  defendant,  and  said  Koontz  did  not  consider 
her  in  his  charge  at  any  time  before  the  accident,  nor  did  any 
agent  of  the  defendant's  announce  that  the  train  was  abont 
to  start,  nor  was  such  the  fact. 

The  defendant's  counsel  then  proposed  to  inquire  of  Koontz, 
who  was  examined  as  a  witness,  whether  in  fact  the  mare  was 
delivered  to  him;  but  the  court  refused,  obj  ection  being  made 
by  plaintiff's  counsel,  to  allow  the  question  to  be  answered, 
insisting  that  he  should  state  what  facts  transpired,  that  the 
court  might  determine  if  they  constitute  delivery  in  law;  to 
which  refusal  the  defendant,  by  its  counsel,  excepted. 

On  cross-examination,  Dennis  Blake  stated  that  he  saw  the 
two  men  seize  the  mare  and  back  her  after  Koontz  left,  and 
after  his  instructions  from  Koontz  not  to  allow  any  further 
attempt  to  load  at  that  place,  and  that  he  did  not  order  them 
to  desist  nor  inform  them  of  Koontz's  order ;  did  not  assist 
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Bacoa  in  makin^^  tbem  desist^  and  neither  called  oat  to  them 
or  interfered  with  them  in  any  way  whatever,  and  does  not 
know  how  the  door  was  opened,  or  whether  it  was  opened  or 
not,  and  that  one  of  the  men  who  so  seized  the  mare  by  the 
bit  and  backed  the  mare  at  the  time  she  fell,  though  not  in 
the  employ  of  defendant,  was  a  man  who  was  always  about 
the  depot,  engaged  in  business  as  an  expressman,  who  was 
allowed  to  help  to  load  and  unload  the  cars,  and  who  had  as- 
sisted him,  Blake,  in  placing  platforms  and  gangways  for 
these  horses  to  pass  over.  The  witnesses  of  defendant  far- 
ther testified,  on  cross-examination,  that  the  horses  were 
brought  by  Bacon  into  the  inclosure  belonging  to  the  defendant 
connected  with  the  depot  and  appropriated  by  defendant  to 
the  reception  by  the  company  of  horses  intended  for  shipment. 

It  also  appeared  on  cross-examination,  and  from  the  books 
of  defendants  that  Bacon  had  paid  for  the  transportation  of 
the  horses  as  soon  as  he  reached  the  inclosure  referred  to 
with  the  horses,  and  before  any  attempt  made  to  load  them. 

At  the  close  of  the  testimony  the  defendant  asked  the  court 
to  give  the  followiug  instructions  to  the  jury : 

FIRST  PRAYER— (REFUSED.) 

That  on  the  whole  evidence  the  plaintiff  is  not  entitled  to 
recover  in  this  action. 

SECOND  PRAYER — (REFUSED.) 

That,  in  order  to  sustain  this  action,  the  burden  of  proof  is 
on  the  plaintiff,  to  show  a  complete  delivery  of  the  mare  to 
the  defendant,  and  that  the  plaintiff's  agent  had  relinquished 
all  exclusive  possession  and  control  of  her  before  the  injury 
complained  of  occurred ;  and,  unless  such  complete  delivery 
be  shown,  it  is  immaterial  in  this  action  whether  the  arrange- 
ments made  by  the  defendant  for  loading  the  animals  on  the 
cars  were  proper  and  sufficient  or  not. 

THIRD  PRAYER— (GRANTED.) 

That  the  plaintiff  is  not  entitled  to  recover  in  this  action 
without  proving  that  he  delivered  the  mare  to  the  defendant, 
to  be  carried  as  alleged  in  the  declaration  ;  and  if  the  jury 
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find  that  the  plaintiff's  agent  retained  control  of  her  for  the 
express  and  avowed  purpose  of  oondacting  her  safe  ship- 
ment on  the  cars  himself,  and  had  not  parted  with  that  con- 
trol to  the  defendant  at  the  time  the  injury  occarred,  they 
must  find  for  the  defendant. 

FOURTH  PRAYER— (EEPUSED.) 

If  the  jury  find  that  plaintiff's  agent  declined  to  deliver 
the  mare  to  defendant's  agent  to  be  shipi>ed  on  the  cars,  hot 
retained  control  of  her  for  that  purpose  himself,  and  defend- 
ant's agent  assigned  for  that  purpose  a  place  in  the  depot 
which  he  had  reasonable  ground  to  believe  suitable,  and 
assisted  the  plaintifTs  agent  in  the  effort  to  ship  her  at  that 
place,  but,  finding  unusual  difficulty  in  so  doing,  desisted  from 
and  forbade  further  efforts  so  to  do,  and  proceeded  to  provide 
another  place  which  was  unobjectionable,  where  the  animal 
was  afterward  successfully  shipped,  and  that  meanwhile,  in 
an  effort  renewed  to  ship  her  at  the  first-named  place  by  the 
plaintiff's  agent  or  others  not  in  the  employ  of  the  company, 
against  the  orders  of  said  defendant's  agent,  the  mare  suf- 
fered the  injury  complained  of,  the  plaintiff  is  not  entitled  to 
recover. 

FIFTH  PRAYER— (REFUSED.) 

If  the  jury  find  that  while  the  mare  was  still  in  charge  of 
the  plaintiff's  agent  persons  casually  present,  and  not  in  the 
employ  of  the  defendant,  attempted  to  load  her  on  the  car 
without  or  against  the  orders  of  defendant's  agent,  the  defend- 
ant is  not  responsible  for  any  injury  that  resulted  from  such 
attempt. 

SIXTH  PRAYER — (REFUSED.) 

Although  the  jury  may  find  that  the  defendant's  agent  sug- 
gested or  advised  or  forbade  the  use  of  means  for  shipping 
the  mare  while  she  was  in  the  charge  of  the  plaintiff's  agent, 
this  was  not  an  assumption  of  possession  sufficient  to  charge 
the  defendant  as  a  common  carrier  in  this  action. 

SEVENTH  PRAYER — (GRANTED.) 

Even  if  the  jury  find  a  delivery,  yet  if  they  further  find 
that  after  such  delivery  the  plaintiff's  agent  interfered  to  con- 
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trol  the  sbipmeDt  of  the  animal,  and  was  so  doing  at  the  time 
the  injury  ocearred,  plaintiff  is  not  entitled  to  recover. 

Andthecourt  granted  the  third  and  seventh  instractions 
prayed,  but  refused  all  the  others ;  to  which  refusal,  as  to 
each  of  the  instructions  so  refused,  the  defendant,  by  its  coun- 
sel, excepted. 

It  is  not  necessary  to  state  the  instructions  asked  for  by 
the  plaintiff,  as  they  were  covered  by  the  general  charge  of 
the  court  to  the  jury,  and  the  portions  of  the  charge  to  which 
exceptions  were  taken  by  the  defendant  are  related  in  the 
opinion.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  ten  thousand  dollars,  and  the  cause  is  here  upon  the  fore- 
going exceptions. 


B.  T.  Merrick,  with  whom  was  Bernard  Carter,  of  Balti- 
more: 

The  rulings  of  the  court  below,  assigned  for  error  on  this 
motion,  are  embraced  in  two  bills  of  exceptions. 

The  first  bill  of  exceptions  relates  to  a  question  of  evidence. 

The  second  and  third  bills  of  exceptions  relate  to  the  in- 
structions granted  by  the  court  to  the  jury. 

We  shall  first  consider  the  second  bill  of  exceptions. 

And,  in  considering  the  rulings  of  the  court  therein  em- 
braced, we  shall  first  consider  the  charge  of  the  judge.  This 
charge  will  be  found  to  contain  a  comprehensive  and  accurate 
statement  of  all  the  law  necessary  or  proper  to  have  been 
given  to  the  jury  in  the  case.  It  disposes  of  all  the  real  ques- 
tions of  law  in  the  case.  The  propositions  embraced  in  this 
clause  are  as  follows : 

Ist.  That  to  charge  the  defendant  with  the  strict  law 
applicable  to  common  carriers  of  freight  and  the  responsibil- 
ities thereby  imposed,  the  evidence  must  show  that  there 
Wiis  a  complete  delivery  of  the  animals  in  question  to  the 
defendant,  and  that  until  such  complete  delivery  the  said 
responsibility  did  not  commence. 

2d.  That  in  order  to  determine  whether  there  was  in  this 
case  such  a  complete  delivery  as  would  charge  the  defendant 
as  common  carriers,  the  jury  are  first  to  take  into  considera- 
tion the  evidence  showing  that  at  the  depot  of  defendant 


616  Supreme  Court,  D.  C.  [Sept  T., 

Bowie  TS.  BaltlBore  aii  Okie  lUllroti  Co. 

there  is  a  yard  sarroaoded  with  an  indosure  and  supplied 
with  a  platform  alongside  of  the  railroad  for  loading  horses, 
with  apparatus  for  getting  horses  on  the  platform  from  the 
yard  and  from  the  platform  into  the  cars,  and  if  they  find 
these  facts,  then  these  premises  thns  inclosed  are  to  be  con- 
sidered as  the  place  for  receiving  freight.  Then,  having 
ascertained  this,  if  they  farther  find  that,  in  pursuance  of  a 
contract  made  the  day  previous  with  the  defendant  by  the 
plaintiff  for  the  transportation  of  the  four  horses,  one  of 
which  was  Australia,  these  horses  were  taken  to  and  admitted 
within  the  above-mentioned  indosure  and  into  the  said  yard, 
and  the  proper  agents  of  the  defendant  notified  that  the 
horses  were  there  to  be  shipped,  and  that  so  being  notified 
the  horses  were  led  up  from  the  yard  on  to  the  platform,  and 
the  loading  into  the  cars  commenced,  and  in  good  part 
finished,  by  the  shipment  of  three  of  the  horses,  and  that  the 
agents  of  defendant  as  well  as  the  persons  sent  by  the  plaint- 
iff in  charge  of  the  horses,  in  pursuance  to  the  agreement  as 
previously  made,  were  engaged  in  this  business  of  loading 
said  four  horses,  then,  in  the  opinion  of  the  judge,  all  these 
facts  taken  together  would  establish  such  a  delivery  of  the 
animals  as  to  raise  the  strict  respousibilicy  of  a  common 
carrier. 

3d.  But  even  if  there  was  complete  delivery  found  by  the 
jury,  yet  the  defendant  still  would  not  be  responsible  for  the 
injuries  of  the  animals  if  they  occurred  in  the  loading,  and 
these  injuries  were  occasioned  by  the  negligence  or  miscon- 
duct of  the  persons  sent  by  the  owner  in  charge  of  the 
animals.  We  submit  that  if  there  was  any  error  in  this 
charge  it  was  committed  against  the  plaintiff  instead  of  the 
defendant.  The  defendant  takes  no  exception  to  all  that 
part  of  the  charge  which  is  embraced  in  the  first  and  third 
of  the  points  into  which  we  have  divided  and  epitomized  the 
charge.  It  is  only  to, the  second  point  or  division  that  the 
exception  goes.  So  far  as  the  point  decided  in  the  third 
division  is  concerned,  viz,  that  plaintiff,  even  after  delivery, 
is  responsible  for  the  acts  of  his  servants  accompanying  the 
animals,  some  cases  have  held  that  the  owner,  is  not  respon- 
sible for  such  acts,  but  that  such  persons  become  practically 
the  agents  of  the  carrier. 
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But,  as  we  have  said,  if  there  beany  error  here  it  is  all  in 
favor  of  defendant,  and  of  coarse  i  cannot  complain.  We 
think,  however,  reason  and  authority  b  clearly  with  the  learned 
judge  in  his  view  of  the  case  in  thg  part  of  the  charge  as 
well  as  in  all  other  parts  of  it 

The  only  question,  therefoi*e,  raisedby  the  exception  to  the 
charge  is  to  the  rulings  of  the  court  in  the  charge  on  the 
question  of  delivery.  The  animals  wre  freight,  and  there- 
fore the  general  law  relating  to  the  cartage  of  freight  applies, 
except  so  far  as  it  is  modified  by  the  ftct  that  they  are  ani- 
mals, and  that  persons  to  take  charge  of  the  animals  are, 
by  the  contract  made  the  day  preVous,  to  accompany 
them. 

What,  then,  is  the  law  relating  to  the  reation  delivery  bears 
to  the  beginning  of  the  responsibility  o.  the  carrier,  as  ap- 
plied to  freight  generally  ?  This  is  well  sttled  in  the  author- 
ities. 

1st.  The  responsibility  of  the  carrier  bei^ns  whenever  and 
as  soon  as  the  goods  have  been  delivered  t>  and  accepted  by 
him  for  the  purpose  of  transportation.  2BedAeld  on  Kail- 
ways;  6  Gray,  541 ;  11  Allen,  80,  Merrit  V6  Railroad. 

2d.  Where  a  carrier  has  a  usual  place  or  the  reception 
of  freight,  and  goods  are  placed  there  wih  orders  to  ship 
them,  and  the  agents  of  the  carrier  having  charge  of  such 
matters  are  notified  of  their  being  there,  ttis  is  a  delivery 
of  the  goods  to  the  carrier,  and  he  is  from  i\a.t  moment  re- 
sponsible, though  they  are  not  loaded  in  the  cars.  Though 
acceptance  of  the  goods  by  the  caririer  is  necesary  to  consti- 
tute delivery,  this  acceptance  is  implied  from  he  delivery  at 
the  usual  place  with  notice  to  the  agents  aid  no  express 
dissent  or  refusal  to  t^ike  them.  4  Foster  N.  £,  71 ;  4  Jones 
X.  C,  (Law,)  47. 

3d.  Where  the  goods  are  sent  to  the  depot,  o  usual  place 
for  the  reception  of  freight,  in  pursuance  of  a  prvious  agree- 
ment that  they  will  be  carried,  of  course  there  is  lo  necessity 
to  rely  on  the  implied  assent  to  receive  them  wfen  they  are 
placed  in  the  depot,  because  here  is  an.  expresi  assent  to 
receive  them. 

4th.  It  is  perfectly  clear,  therefore,  under  thepreceding 
authorities,  that  the  charge  of  the  court  as  to  wht  facts,  if 
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fouDd  by  the  jary,  were  ^afBcient  to  coQStitate  a  complete 
delivery  was  correct,  ndess  the  fact  that  the  articles  to  be 
delivered  were  animals,  Hid  were  accompanied  by  persons  to 
take  charge  of  them,  reiders  said  facts  insufficient  to  consti* 
tate  a  delivery.  Inded,  an  examination  of  the  charge  will 
show  that  the  charge  >redicated  the  condnsion  by  the  jory 
of  a  complete  delivery  >n  the  finding  of  more  facts  than  were 
necessary  to  be  founc'to  constitute  delivery  under  the  pre- 
ceding anthorities. 

These  anthorities  declare  that  where  goods  (and  it  makes 
no  difference  whethei  they  are  animals  or  other  snbjects  of 
freight)  are  carried  iito  the  proper  freight-depot  to  be  trans- 
ported, and  notice  o  their  presence  given,  and  no  refusal  to 
receive  or  transpor  them  made,  this  placing  them  on  said 
premises  is  itself  £  complete  delivery  ^  and  it  is  not  at  all 
necessary  that  theloading  shonld  be  commenced  or  com- 
pleted. But  the  ciarge  did  not  authorize  the  finding  of  de- 
livery simply  on  tie  finding  of  the  facts  just  mentioned,  but 
required  the  jnryto  be  further  satisfied  that  the  agents  of 
defendant  had  a4^ually  commenced  the  loading,  and  got  so 
far  in  it  as  to  loa<  three  out  of  the  four  horses.  The  charge,' 
in  other  words,  ast  a  greater  burden  on  us  than  we  were 
really  obliged  t<ocarry.  But  of  this  of  course  defendant  can- 
not complain. 

5th.  It  is  equilly  clear  that,  so  far  as  the  question  of  deliv- 
ery is  concerned  the  fact  that  the  freight  consisted  of  animals 
makes  no  diffeence.  So  far  as  any  distinction  is  made  in  the 
authorities  iuDference  to  the  obligations  of  carriersof  animals 
as  compared  ^ith  other  freight,  it  is  only  that  for  injuries 
caused  to  thei  after  delivery  the  carrier,  if  he  uses  due  dili- 
gence towardthe  same,  is  not  responsible  for  injuries  caused 
by  the  iuherot  qualities  or  nature  of  the  animals,  and  which 
no  precautia  could  guard  against. 

6th.  Nor  oes  the  fact  that  the  horses  were  in  charge  of 
their  groons  make  any  difference  on  the  question  of  delivery. 
It  is  to  be  *emembered  that  their  accompanying  the  horses 
was  a  partof  the  agreement  made  the  day  before  in  their 
transportaion. 

This  beng  so,  as  soon  as  the  horses  were  taken  into  the 
freiglit-deot,  and  at  the  usual  place  for  loading  horses,  and 
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the  agents  of  the  company  notified  that  they  were  brought 
there  in  pursuance  of  the  previous  agreement,  and  were  there 
to  be  transported,  and  that  they  were  there  ready  to  be  put 
aboard,  this  was  of  itself  a  complete  delivery  under  the  above 
authorities.  The  fact  that  men  were  alongside  of  them  can 
in  the  nature  of  things  make  no  difference  on  the  qtiestion  of 
delivery^  if  the  above-mentioned  facts  were  found.  If  goods 
are  delivered  when  so  placed,  why  not  also  the  horses  t  We 
call  attention  to  the  difference  between  the  presence  and  con- 
duct of  the  men  in  charge  as  affecting  the  question  of  deliv- 
ery, and  such  conduct  affecting  the  plaintiff's  right  of  recov- 
ery. The  charge  of  the  judge  distinctly  concedes  that 
although  the  jury  should  find  there  was  a  delivery,  yet  the 
conduct  of  the  plaintiff's  servants  was  to  be  inquired  into, 
to  determine  whether  such  conduct  caused  the  accident. 

Even  if  it  be  conceded  that  such  conduct  caused  the  acci- 
dent, this  does  not  touch  the  question  of  delivery,  provided 
the  juiy  found  the  facts  hypothetically  stated  for  them  by 
the  judge.  For  illustration,  suppose  Australia  had  actually 
been  loaded  into  the  car  and  the  train  had  commenced  its 
journey  to  Baltimore,  yet  if  the  misconduct  of  the  plaintiff's 
agent  in  the  car  caused  the  injury,  the  plaintiff  could  not 
recover.  This  shows,  therefore,  that  provided  the  facts  were 
found  by  the  jury  on  which  the  court  predicated  the  conclusion 
that  such  would  amount  to  a  delivery,  there  was  a  delivery 
even  though  the  conduct  of  the  men  in  charge  while  assisting 
in  loading  the  horses  caused  the  injury.  The  conduct  of  the 
men  in  charge  as  affecting  the  delivery  is  one  thing,  and 
their  conduct  as  affecting  the  plaintift''s  right  to  recover  is- 
another.  The  charge  clearly  draws  the  distinction.  We  con- 
clude, therefore,  that  in  reality  the  presence  of  the  men  with 
the  horses  does  not  at  all  vary  the  law  on  the  subject  of  deliv- 
ery, provided  the  jury  found,  first,  that  there  was  a  previous 
agreement  between  plaintiff  and  defendant  that  the  horses 
were  to  be  transported ;  second,  that  they  were  in  pursuance 
of  this  taken  to  the  proper  place  for  their  reception,  and  the 
agents,  being  notified,  entered  upon  the  work  of  loading ;  and 
the  same  conclusion  would  have  resulted,  even  if  the  loading 
had  not  commenced. 

In  addition  to  the  authorities  already  quoted  in  reference 
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to  other  species  of  freight,  we  refer  to  the  following,  in  which 
it  will  be  seen  it  is  declared,*m  cases  where  it  happened  ani- 
mals were  the  kind  of  freight  in  question,  that  the  delivery- 
is  complete  in  law  from  the  moment  the  animals  are  on  the 
premises  of  carrier,  and  he  evidences  by  word  or  act  the  assent 
of  his  mind  to  take  possession  of  them ;  and  this  is  the  case 
notwithstanding  the  animals  come  and  remain  in  charge  of 
a  driver  or  other  persons.  (See  the  following  cases :  1 
McCord,  S.  C,  446,  Cohen  vs.  Hume)  2  Eed.  on  Bail.,  P.,  130, 
note  5  6  Missouri,  37,  Pomeroy  vs.  Donaldson ;  37  Mississippi, 
C91,  Powell  vs.  MilU)  4  Ohio  State  Rep.,  743.) 


Walter  8.  Cox^  with  whom  was  James  A.  Buchanan  of  Bal- 
timore, for  defendant : 

At  the  hearing  of  this  appeal  the  defendant,  by  its  coansel, 
will  respectfully  cx>ntend  that  the  motion  for  a  new  trial 
should  be  granted  for  the  following  reasons : 

1st.  Because  the  court  below  erred  in  refusing  to  allow  the 
defendant's  witness,  Koonz,  to  answer  the  question  whether 
in  fact  the  mare  was  delivered  to  him,  because,  as  delivery  to 
the  owner  or  its  agent  may  be  either  actual  or  constructive, 
the  defendant  had  a  right  to  inquire  whether  there  was  any 
actual  delivery  to  it  or  its  agent  Koontz.  (See  2  Kedfield 
on  Law  of  Bail  ways,  p.  48,  section  6.) 

2d.  Because  the  court  below  erred  in  refusing  defendant's 
first  prayer,  because  that  prayer  correctly  stated  the  law 
applicable  to  the  evidence  in  the  cause,  and  should  have  been 
granted.  White  vs.  Winnimisset^  7  Gushing's  Beports,  155 ; 
Wilson  vs.  Samilton^  4  Ohio  State  Beports,  722. 

3d.  Because  the  court  below  erred  in  rejecting  defendant's 
second  prayer,  as  said  prayer  is  a  correct  statement  of  the  law 
applicable  to  this  case.  As  it  was  necessary  for  the  defendant, 
or  its  agents,  to  have  exclusive  possession  and  control  of  the 
mare  before  the  liability  of  defendant  attached,  how  could 
any  defect  in  tbe  means  and  appliances  furnished  by  the 
defendant  for  loading  the  mare  affect  the  question  of  its  lia- 
bility  f  (See  Harris  vs.  Northern  Indiana  B.  B.  Company,  20 
N.  Y.  Beports,  232 ;  2  Bedfield's  American  Bailway  Cases, 
SG8-373. ) 
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4th.  The  court  below  properly  granted  the  defendant's  third 
prayer,  but  erred  in  refusing  its  fourth  prayer,  as  said  fourth 
prayer  is  a  correct  statement  of  the  law  applicable  to  the 
case,  and  should  have  been  granted.  (See  2  Eedfield  on 
Railways,  p.  41,  section  155,  and  cases  cited  in  note  12 ;  par- 
ticularly White  vs.  Whmimssetj  7  Gushing,  155;  Wilson 
vs.  Hamilton^  4  Ohio  State  Eeports,  722;  2  Eedfield  on 
Eailways,  49,  sec.  156,  sec.  7,  and  cases  cited  in  note  7 ;  Story 
on  Bailments,  487,  sec.  533,  488,  note  1,  489,  sec.  533,  and 
cases  cited  in  notes  3  and  4,  sec.  537,  567,  and  578. 

5th.  And  the  court  below  erred  in  refusing  the  defendant's 
fifth  prayer,  for  the  reasons  and  upon  the  authorities  given 
and  cited  under  the  fourth  point.  And,  moreover,  it  is  re- 
spectively submitted  that  until  delivery  the  extraordinary 
liability  of  a  common  carrier  does  not  attach,  so  as  to  make 
such  a  carrier  responsible  for  the  unathorized  acts  of  third 
parties. 

And  it  is  respectfully  submitted  that  the  portion  of  the 
judge's  charge  excepted  to  by  the  defendant  does  not  lay 
down  the  law  of  delivery  as  applicable  to  the  case  at  bar,  and 
therefore  the  motion  for  the  new  trial  upon  exceptions  should 
be  granted.  (See  Story  on  Bailments,  486,  sec.  532 ;  Eedfield 
on  Eailways,  46,  sec.  156,  and  47,  sec.  156-4,  and  cases 
cited  in  note  3 ;  2d  Eedfield  on  Eailways,  41,  sec.  155,  and 
cases  cited  in  note  12 ;  White  vs.  Winnimisset^  7  Gushing 
155;  Wilson  vs.  Hamilton^  4  Ohio  State  Eeports,  722;  2 
Eedfield  on  Eailways,  48,  sections  156-7,  and  cases  cited  in 
note  7.) 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court: 

The  question  asked  the  witness  Koontz,  whether  the  mare 
for  whose  injury  the  action  was  brought  had  been  in  fact  de- 
livered to  him,  was  not  allowed  to  be  answered  by  the  court, 
and  we  think  the  ruling  was  right.  Other  witnesses  had  al- 
ready stated  the  facts  and  circumstances  of  the  delivery,  and 
it  was  manifestly  a  question  to  be  determined  by  the  court 
and  jury  upon  the  evidence. 

It  is  urged  that  the  court  below  erred  in  refusing  several 
of  the  instructions  asked  for  by  the  defendant's  counsel,  and 
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ia  that  portion  of  the  general  charge  to  the  jnry  relating  to 
the  snbject  of  delivery.  It  is  now  well  settled  that  whether 
freight  has  been  delivered  to  a  common  carrier  so  as^  to  fix 
his  responsibility,  is  a  mixed  question  of  law  and  fact.  The 
circumstances  that  really  took  place  mast  be  submitted  to 
the  jury,  but  whether  they  amount  in  law  to  a  delivery  is 
properly  within  the  province  of  the  court.  There  is  no  doubt 
that  delivery  must  transpire  in  order  to  create  the  liability 
of  the  railroad  as  a  common  carrier.  This  is  usually  shown 
by  proving  that  the  freight  was  sent  to  the  place  where  it  is 
the  habit  of  the  carrier  to  receive  it,  accompanied  by  notice 
to  him  that  it  is  there  for  transportation.  If  there  is  a  special 
agreement  with  the  company  to  convey  the  property,  tiie 
special  circumstances  required  by  the  contract  are  to  be  taken 
into  consideration ;  or  if  there  is  anything  peculiar  or  ex- 
ceptional in  the  nature  of  the  property,  that  also  may  have 
a  bearing  upon  the  decision.  In  the  present  case  we  think 
the  charge  of  the  court  adhered  to  these  familiar  principles. 

In  the  remarks  of  the  court  which  are  excepted  to,  the  jury 
are  told  in  substance  that  if  they  believe  the  defendant  had 
a  yard  at  their  depot  in  this  city,  surrounded  by  an  inclosure 
and  having  a  gate  by  which  horses  and  other  animals  are  ad- 
mitted therein,  and  that  such  animals  are  led  from  this  inclo- 
sure on  to  the  platform,  and  then  pass  over  a  gangway  into 
the  car  which  is  to  transport  them,  that  such  inclosure  is  to 
be  regarded  as  the  place  provided  by  the  railroad  company 
for  the  reception  of  freight  of  this  description. 

The  charge  then  says : 

''  Now,  then,  one  step  further.  If  it  should  appear  to  you 
from  the  testimony  in  this  case  that  a  contract  was  entered 
into  by  which  four  horses  were  to  be  transported  from  this 
city  to  Baltimore  by  the  defendant,  on  its  railroad,  and  that 
the  execution  of  this  contract  was  to  commence  on  the  day 
folio wiug;  and  these  horses  were  taken  to  this  inclosure  and 
admitted  to  it,  the  officers  having  notice  that  they  were  there 
for  the  purpose  of  being  shipped ;  and  if  you  should  further 
believe  that  from  the  yard  they  were  led  up  on  to  the  plat- 
form ;  that  the  process  of  loading  had  absolutely  been  com- 
menced, and  in  a  great  measure  completed  by  the  shipment 
of  three  of  the  animals ;  and  that  the  agents  both  of  the  com- 
pany and  of  the  persons  who  had  been  delegated  by  the  owner 
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of  the  horses  to  atteDd  them,  were  engaged  in  this  business ; 
then  I  think  that  the  facts  would  establish  a  delivery  ot 
the  animals  so  as  to  raise  fhe  strict  responsibility  of  a  com- 
mon carrier  in  regard  to  them.'' 

This  instruction  is  excepted  to  on  the  ground  that  it  does 
not  appear  that  the  horse  in  question  had  been  surrendered 
into  the  exclusive  control  and  possession  of  the  defendant's 
agents.  This  objection  sdems  to  overlook  the  special  agree- 
ment, by  the  terms  of  which  the  horses  were  to  be  accompa- 
nied by  their  trainer  and  three  or  four  other  attendants. 
They  were  valuable  race-horses,  and  the  agreement  was  cer- 
tainly a  prudent  and  wise  one,  and  should  be  so  construed 
as  not  to  relieve  the  defendant  any  further  than  its  plain  im- 
port will  sanction.  Its  reasonable  and  natural  meaning 
undoubtedly  is,  that  the  defendant  agrees  to  accept  the  horses 
and  carry  them  and  the  attendants  who  were  to  accompany 
them  on  the  passage.  There  was  no  waiver  of  the  strict 
responsibility  of  the  defendant  as  a  common  carrier  any 
further  than  it  might  be  modified  by  the  fact  that  persons 
were  to  be  sent  by  the  owner  along  with  the  property.  In 
the  light  of  this  interpretation  the  facts  referred  to  in  this 
part  of  the  charge  would  clearly  constitute  a  delivery.  But 
it  is  further  objected  that  the  jury  were  also  told  this  delivery 
would  raise  the  strict  responsibility  of  a  common  carrier  in 
regard  to  the  animals ;  and  if  the  charge  stopped  there,  per- 
haps the  exception  would  prevail.  But  both  before  and  after 
the  above-cited  passage,  the  jury  were  instructed  that  the 
Sfiecial  agreement,  by  the  terms  of  which  the  owner  was  to 
send  his  servants  with  the  property,  had  an  important  bear- 
ing upon  the  responsibility  which  the  court  had  described  to 
them  as  belonging  to  the  character  of  a  common  carrier.  On 
pages  14  and  15  of  the  printed  record  is  the  following  lan- 
guage in  the  charge  to  the  Jury : 

"The  reception  and  transportation  of  a  horse  must  be 
accompanied  by  different  circumstances  and  by  diflferent 
incidents  from  the  transportation  of  a  bale,  or  of  a  box,  be- 
cause, to  a  certain  extent,  it  is  gifted  with  intelligence,  and 
appetite,  and  volition,  and  is  liable  to  sickness  and  death 
from  natural  causes,  and  when  an  accident  occurs  from  any 
of  these  incidents  the  common  carrier  is  not  responsible.  It 
appears  from  the  testimony  in  this  case  that  these  were  horses 
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of  a  pecaliar  kind,  ra^e-horses  of  great  value,  aad  the  one 
injured  of  rare  qualities;  under  these  circumstances  an  ar- 
rangement of  this  kind  is  appioved  by  motives  of  public 
policy,  as  well  as  required  by  the  necessities  and  interests  of 
individuals,  that  living  freight,  as  in  this  instance,  should  be 
accompanied  by  persons  employed  by  the  owner  to  look  after 
it  during  the  journey,  and  it  is  a  right  as  well  as  a  righteous 
concession  on  the  part  of  the  comuon  carrier  to  recognize 
such  arrangements  and  carry  them  out.  You  will  at  once 
see  that  this  being  the  case  it  must  have  an  important  bear- 
ing upon  the  strict  responsibility  which  I  have  described  as 
belonging  to  a  common  carrier.  Under  such  an  arrangement 
the  servants  of  the  owner  himself,  if  he  accompanies  their 
freight,  are  in  no  sense  the  agents  of  the  common  carrier  so 
as  to  make  him  responsible  for  their  eonduct  or  misconduct 
It  is  by  an  arrangement  between  the  parties  that  this  is  per- 
mitted to  be  done,  and,  1  apprehend,  while  it  accommodates 
both,  each  of  them  must  be  responsible  for  their  own  acts ; 
and  the  acts  of  a  servant  of  the  company  is  the  act  of  the 
company  itself,  and  the  act  or  conduct  of  a  servant  of  the 
owner  of  the  property  must  likewise  be  considered  in  law  his 
act,  and  this  must  be  the  measure  and  grade  of  their  respon- 
sibilities ;  that  is,  each  of  them  must  be  responsible  for  their 
own  acts. 

"When  the  agents  of  both  parties  are  present  at  the  occur- 
rence of  an  accident  and  co-operating  together  at  or  about  the 
same  time,  it  will  always  involve  very  fine  discrimination 
and  good  judgment  to  lay  the  blame  where  it  properly  at- 
taches. That  will  be  your  duty  in  this  case.  There  is  no 
difficulty  in  laying  down  a  general  principle,  and  I  instruct 
you  that  as  a  general  principle  the  parties,  as  I  have  before 
stated,  must  be  responsible  for  their  own  acts.  If  the  acci- 
dent occurred  through  want  of  skill  or  from  negligence  of 
the  agents  of  the  company,  they  are  liable  for  any  damage. 

"If  the  accident  occurred  through  the  conduct  or  the  acts  of 
the  agent  of  the  owner,  the  company  would  not  be  responsi- 
ble. 

"  Now,  this  is  the  general  principle  which  I  think  should  reg- 
ulate, and  which  I  instruct  you  in  matter  of  law  does  regu- 
late, the  liability  and  responsibility  of  these  parties  in  a  case 
of  this  description." 
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^ow,  while  the  portion  of  the  charge  excepted  to  lays  down 
a  general  principle  in  the  case,  it  is  of  conrse  to  be  taken 
with  the  qualifications  jnst  read.  What  is  material  cannot 
all  be  said  at  the  same  tlmd,  dnd  the  different  patts  are  to  be 
considered  in  order  to  obtain  a  fltir  exposition  of  the  whole. 
It  is  qaite  clear  from  this  examination  that  while  the  jury 
were  informed  of  the  cii^urtistances  ^hidh  would  show  a  deliv- 
ery and  fix  npon  the  defendant  the  liability  of  a  eommon 
carrier,  yet  they  were  also  told  that  as  in  this  ease  there 
was  a  speeial  eontract  for  the  imnflpcQ^latMm  df  the  horses, 
the  cradoet  of  the  o^trei^s  servtats  Might  be  inqfiired  into, 
and  if  their  act  or  negligence  caused  the  accident,  the  defend- 
ant ^ai»  not  responsible.  It  was  ail9o  Mt  to  the  ju^  to  defcide 
whether  there  was  a  delivery,  for  there  must  be  a  delivery 
before  the  plaintiffs  could  recover,  and  that  the  defendant 
was  only  liable  for  the  conduct  of  its  own  agents.  Upon 
this  view  We  are  inclined  to  think  that  there  was  no  error  in 
the  charge. 

We  believe  that  tiiea^  obseiratimis  dispose  of  all  the  prayers 
of  the  defendant  that  were  refused  except,  pei^haps,  the  fourth 
one.    By  this  prayer  the  jury  were  to  be  instructed  that  if 
the  plaintifif  s  agent  declined  to  deliver  the  mare  to  defendant's 
agent  the  company  would  not  be  liable  if  said  agent  forbade 
efforts  to  ship  the  mare,  and  she  suffered  the  iqjiiry  com- 
plained of  by  the  acts  of  the  plaintiff's  agents  or  of  other  par- 
ties in  an  attempt  to  load  her.    I'his  was  simply  saying  if 
there  was  no  delivery  there  was  no  liability,  and  the  jury 
were  told  this  more  than  onoe,  no  matter  how  the  injury  hap- 
pened or  by  whom  or  what  it  was  oecadoned.    The  primer 
is  rather  complicated  in  the  hypothetical  assumption  of  facts 
and  would  Iiave  confused  if  not  misled  the  jury.    They  bad 
been  informed  in  the  prayer  immediately  preceding  that  the 
plaintiff  could  not  recover  without  proving  that  he  delivered 
the  mare  to  the  defendant.    The  same  thing  was  repeated  in 
the  charge.    So  that  it  matters  not  what  were  the  orders  of 
the  defendant's  agent,  or  whether  the  .plaintiff's  servants  or 
others  caused  the  injory^  in  the  absence  of  deUvery.    The 
vice  of  the  prayer  is  that  it  involved  the  considieration  of 
ciroumstances  wholly  inimateriid  if  there  was  no  delivery. 

0pon  the  whole,  we  are  not  disposed  to  disturb  the  judg- 
ment. 

40d  o 
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DAVID  DILLON  vs.  WASHINGTON  GAS-LIGHT  COM- 

PANY. 

At  Law.— No.  11264 

I.  The  Washington  Oas-Light  Company  ia  anthorized  to  na^  the  atreeta 

of  the  city  for  the  pnrpoae  of  laying  gas-pipea,  hat  it  ia  the  daty  of 
the  company  to  perform  the  work  ao  that  other  peraona  may  ze- 
ceiye  no  iqjary  through  the  negligence  of  the  companyi  or  of  ita 

agente^  in  such  use  of  the  public  streets. 

II.  Where  an  individual  has  received  an  injury  by  falling  into  a  trench 

dug  in  a  traveled  street  and  imperfectly  filled  up,  the  company  will 
not  be  relieved  from  liability  therefor,  although  the  work  haa  been 
approved  of  and  accepted  by  the  offlcera  of  the  District  government. 

ni.  It  is  the  duty  of  the  company  to  put  the  street  in  as  good  condition 
as  it  had  previously  been,  and  also  to  exercise  a  careful  foresight  ao  aa 
to  prevent  any  injury  afterward  which  might  be  occaaioned  to  the 
work  by  storms  and  rain-falls,  and  which  would  render  the  work 
dangerous  to  persons  traveling  on  the  street. 

The  case  is  stated  in  the  opinion  of  the  coart. 


JS.  C.  Carrington  for  plaintiff. 
W.  B.  Webb  for  defendant. 

Mr.  Justice  MaoAbthub  stated  the  case,  and  delivered 
the  opinion  of  the  court : 

This  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages occasioned  by  the  negligence  of  the  defendant  in  per- 
mitting the  street  or  common  highway  at  the  intersection  of  K 
street  north  and  Fifth  street  west,  in  the  city  of  Washington, 
to  remam  out  of  repair  and  be  in  a  dangerous  condition , 
whereby  the  plaintiff  was  greatly  Injured. 

From  the  testimony  at  the  trial  it  appears  that  the  plaintiff 
was  a  hackman,  was  driving  his  carriage,  in  which  were  two 
passengers,  along  K  street,  and  when  he  came  to  the  inter- 
section of  Fifth  street  his  horses  and  hack  fell  into  a  ditch 
which  he  did  not  see,  and  he  was  thrown  from  his  seat  npon 


1874.]  StJPBEMS  COUBTy  D.  0.  627 


DIUoB  19  WMhlagtoi  eM-Uflkt  0«. 


the  front  wheel,  iojaring  himself  and  his  horses  and  harness. 
This  oocnned  on  the  evening  of  the  16th  of  August,  1873, 
and  there  were  no  signals  to  warn  persons  driving  along 
there  with  carriages  of  any  danger  in  passing.  And  it  far- 
ther appeared  that  the  ditch  where  the  accident  occurred  had 
been  dag  by  the  defendant  for  the  porpose  of  laying  a  gas- 
main,  and  it  had  been  filled  again  to  tlie  sarfboe  of  the  street 
and  the  work  completed  on  the  7th  day  of  the  same  month 
of  Angast.  That  afterward  heavy  rains  ocoorred,  and  on 
the  15th  the  trench,  which  had  sank  somewhat,  was  again 
filled  up  to  the  sarfoce  so  as  to  conform  to  the  grade  of  the 
street,  and  that  the  work  was  done  by  the  agents  of  the 
defendant  to  the  satisfioction  of  the  superintendent  of  the 
streets ;  that  the  night  before  the  accident  occoried  there  was 
a  heavy  rain,  so  that  the  surface  of  the  trench  again  sunk, 
md  the  plaintiff  traveling  thereon  the  said  16th  of  August, 
between  7  and  8  o^dock  in  the  evening,  with  his  hack,  drove 
into  said*  trench  and  received  the  injaries  fbr  which  he  claims 
damages. 

After  the  evidence  was  dosed,  the  counsel  for  defiandant 
requested  the  court,  among  other  things,  to  instruct  the  jury, 
in  substance,  that  if  the  defendant  had  completed  the  laying 
of  the  gas-main,  and  filled  up  the  trench,  under  the  direction 
and  to  the  satisfaction  of  the  superintendent  of  streets,  and 
had  given  up  all  control  of  said  street  to  the  contractor  who 
was  then  working  upon  it,  they  must  find  for  the  defend- 
ant. The  court  refused  so  to  instruct  the  jury,  and  the 
defendant  excepted.  It  is  contended  that  this  refusal  was 
erroneous,  for  the  reason  that  the  ordinance  of  the  late  corpo- 
ration of  Washington  of  June  2, 1853,  provides  that  the  earth 
displaced  for  laying  gas-pipes  in  the  streets  shall  be  properly 
rammed,  and  the  pavement  adjusted  to  thesatisfshction  of  the 
commissioners  of  the  respective  wards  wherein  such  pipes 
are  laid,  and  the  streets,  avenues,  and  pavements  returned  to 
the  same  state  as  previous  to  being  opened^  and  for  the 
further  reason  that  the  regulations  of  the  board  of  public 
works  require  the  superintendent  of  streets  to  see  that 
trenches  opened  in  the  streets  are  thoroughly  puddled  so 
that  the  whole  filling  may  be  thoroughly  wet.  Now,  the 
defendant's  counsel  say  that,  by  a  true  construction  of  these 
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dAifthcbuxt  t»  t&e  a^t&tfa^tiDii  of  tiiB.0ap«9Qii(6Bd6iit».iMid.  km 

beeh.aceepted  by  tbe puJiUoaathotfittes^ and  tatoi  pofiiesfiaa 

<if  b J  ai  eotitraetiQi  who!  is  pecfiimiog  wock  w.  the  Bame^  all 

c«ai)ODsi!bilii^  <m  tiiietpact  of  the  deftudant  aeoaed  from  tiiAt 

tiaue».  Jit  sctftmA  1x>  xts  thair  view  of  tba  law*  i»  dearlQr  «iio- 

ueona..  Tbereia  oa  fiOntosi}  aboiMi  tbo-  fiicti  titaA  dafendBnt 

dng  a.  trenoh  Kt: tbe  pldc«L  ^hete  the  •  aradenii  ooQiiiired.    Ibe 

BvidBDTce  of  the  >plamtiff  went  to  prov:e  thai;  freflnaqt  covir 

plaint  iMtd  been,  made  to  defend«(Bt  of  said  ditdt,  andt  that 

^silmiior  a»oideiitB  hadriMtppaned  these  to  oihoF  persoae^beBidflfr 

the  plaintiff. aad  that  dejdtidaajt  nveraly  trimnieid  it  hw  thiaw- 

ing  dirt} iod«lynpo]i.'it without  ^mnungitxLoffOi.    Tliede&Duilr 

ant  alittgeait^haia  CDDbradieted  tbia^ by  showing  tba(  no^eeoir 

plaint ihad  erer  beea made  at  ite^ office.    IheevicbdiioQ^ mstfb- 

liabad  thefucther  £aet  that  at  1Aie:tlbiierof  the  aMideDtthe 

dttoh'  hadaunk  below  the  sarfaee  of  tha  atieett  cauuiigthe 

iajusy  complained;  o£    Ihe&e  oaa  be  uo  doabt   that  the 

defendant  was  authorized  to  use  the  public  street  for  the  pQ^ 

poset  of  laying  gas>pipes,.aQd  that  it  moat.pttrform  this  work 

to>  the .  aatisfaotioa  of  the  piopeor  OjSBleaDi.    The  olgMt  of  tiiis 

i:equifement waa to  preaecyethe  atiMtsiaapasaablaoQiidi- 

tion,  and  to  pievent.aeeidfints  to  people  traFeliagorer  them* 

Indeed,  the  city  could  not  resign  this  duliy  without,  giving  op 

its  •rightfiol  power.    But  it  would  be  atfaoge  if  the  esafoise  of 

Uiia  necessacy  control  should  celiave  the  daffindant  fisom  aU 

responaibilitiy  for  ipjories  ceoeived  by  other  paDSona^lihroai^ 

the  negligence  of  the  defendant  or  of  its  agenta  in  the  use  of 

public  streets.    We  are  not  called  upon  to  determina  what 

the  defendant's  responsibility  would  beto^thaoit^r  whaodite 

woift  iSiapproyed  of  andaocepted  by  the  offtaeFa  of  tiie  Qm- 

emment    But  where  aninjury  has  bean  aoslAined  by  a.thifd 

person  through  the  fault  of  tihe  dafisndant,  hia  lighta  oaanat 

be  afBioted  by  the  diaoretiou  of  a  pablic  offlaec  or  cit^  oontract. 

or  in  accepting  imperfect  work,     The  defendant  had  no-right 

to  leave  pits  or  excaivationa  in  thetrayetod  straetaof  tiie 

oit^,  and  if  a  eommissionar  should  approve  of  ttia  same,  will 

it  be  contended  that  the  defendant  iat  xelievad  tsom  tha  eon, 

sequences  of  its  caielesBnaBSy  and/fiDom*  all  UabililQr  to,  Individ. 

uals  who  have  sujOBered  fi»m  itt    The  supeDotettdoat  may 
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accept  the  work,  if  he  will,  so  far  as  the  city  is  concerned, 
but  he  has  no  right  by  that  act  to  absolve  the  defendant 
ftom  its  liability  to  other  persons,  who  may  have  been  injured 
by  its  n^Kgenee.  W6  think  t4Kr  imrirmtkn]  aniked  for  was 
properly  refused  by  the  court. 

Another  potnt  presented  on  the  i^brd  is,  that  the  court 
nftlsed  to-ohttge  the  Jury  that  if  tlxe  tfomobi  was  AUed  fitpto: 
tiie  16^  #f  tlie  street,  and  its^  smtftee  «lttiriv?aDi  tsmk-  by 
reason  of  the  acffion  t)f  continued  rain,  atiS  if  midi  shildng 
was  not  the  result  of  defendant's  n^gtigence,  thcfn  lAie  deftod- 
ant  was  not  liable. 

This  instruction,  it  will  be  seen,  did  not  refer  to  tlie  t^ndi- 
tion  in  wfaioh  the  street  was  left  or  the  nyanner  in  w^finAL  t&e 
work  had  l)een  performed,  but  it  has  reference  to  ^ite  subse- 
quent action  of  V9ki  upon  the  ta^eaoh^  It  is  to  be  remem- 
bered, however,  that  the  defendant  is  bound  to  put  the  street 
in  as  good  eeniditioii  as  it  bad'prevloiisfytiew,  aiiA  thare^eiin 
be  no'  doabt  that  h«  is  also  rei|titr«d  td  extroiM  i^  pradent 
«Bd  t»tfeful  toesight,  so  as  to  avoid  any  dijvry  aftcn^wwd. 
Storms  and  rfiin-fiills  belong  to  the  ordinary  ecnirw  of  natdte, 
afHd  comtBOQ  sagacity  ooold  foresee  the  <ionsefi^pie&oM  irtiidi' 
tXkey  wiglt  ooeaslon  to  saoh  open^tioiis.  It  iras  rMsenidile 
to  expect  that  the  neir-nade  ditch  would  sink  mndier  tl>e 
aotJoH  'Of  a  beavy  rain,  unless  it  hibd  been  properly  mouMd 
or  p«Mled^  tfod  ordinary  o«re  <ooTdd  not  only  ibresee  Imt 
obviate  the  danger.  It  AppMrs  ttot  %  wateMnaiii  bad  beeft 
kod  about  the  same  tiine  oontignous  to  aad  parallel  witii  the 
said  ditdi,  And  over  which  tbe  platnrtiff  kad  paaied  with 
entire  saftly  IMbre  fiAlling  into  the  dfefeutoit^i  dftoh^  tims 
showing  that  tte  env^ngencyKyTtlie  weaMier  can  be*gintded 
against  so  as  to  render  the  streets  passable  without  danger 
to  ray  MOb  It  is>  therefore^  dear  that  tbe  jury  should  nvt  be 
instFUoted  that  if  the  sinktogr  mM  occasioned  by  the  ootiDu 
of  coetliraed  fidn  the  defendant  wonM' not  liexosponsiMk 

Tb^  action  <of  t3ie  eourt  below  was  correct,  imd  the  judg- 
ment must  be  ilffinned. 
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ANDREW  J.  SECOB  YS.  POLLY  SECOIL 

In  BQiniy.— Ko.  3508. 

I.  A  divoree  wiH  not  be  gpranted  on  the  ground  of  the  allegedinsMiity  of  the 

wife  preyiou  to  marriage  when  mave  than  thisty  ywn  have  elapaid 
since  the  marria^pB,  and  a  family  of  children  are  still  IxTiog  who  We 
reached  the  age  of  maturity. 

II.  The  nse  of  yiolent  language  and  irritability  of  temper  are  not  cauMi 

of  diyoBce. 

III.  Where  hnsband  and  wife  agree  to  live  separate  and  apart  from  each 
other^  there  can  be  no  divorce  on  the  ground  of  abandonment. 

STATEMENT  OP  TfiE  CASE. 

Petition  by  the  husband  for  a  divorce  a  vinculo^ 
The  complainant  aeta  forth  in  his  petition  that,  he  was 
married  to  the  defendant  in  October,  184L  Sje  alao  states 
the  birth  and  names  of  three  diildren,  who  are  now  living, 
and  aU  of  whcNn  have  arrived  at  the  age  of  matniiiy.  He 
fhrtiier  says  that  when  he  married  the  defendant  die  liad 
been  iMferioasly  afflicted,  withoat  his  knowled^Ci  with  peri- 
odieal  attadks  of  insanity,  and  that  such  attacks  have  con- 
tinned  ever  since,  lasting  for  months  together,  and  rendering 
it  often  dangerous  for  complainant  to  live  with  her ;  that  she 
has  been  in  the  habit  of  abandoning  her  home  and  children 
for  months  at  a  time,  and  is  often  irritaUe,  profane,  and  vio- 
lent in  her  language;  that,  owing  to  her  quarrelsomeness  and 
ill4emper,  they  have  lived  very  unhappily  as  husband  and 
wife,  and  that  in  the  month  of  April,  1878,  she  refased  to 
live  with  him  any  longer,  or  to  perform  any  of  the  duties  of 
a  wife,  and  that  in  consequence  of  this  bad  treatment  his 
health  is  seriously  impaired  and  his  life  made  wretched* 

Testimony  was  taken  tending  to  sustain  these  allegatioDS, 
and  from  which  testimony  it  further  appears  that  the  ma^ 
riage  took  place  at  Boyalton,  in  the  State  of  New  York,  and 
that  she  on  one  occasion,  at  Johnston  Greek,  in  said  State, 
had  the  door  of  the  house  where  she  then  was  fastened,  and 
cut  both  her  arms  with  a  razor,  and  would  have  bled  to  death 
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bad  she  not  been  discovered  and  taken  care  of.  Witnesses 
state  she  was  then  insane,  and  that  her  insanity  was  probably 
hereditary.  There  is  no  other  direct  testimony  of  her  insanity 
previous  to  her  said  marriage. 

The  complainant  has  resided  in  this  District  since  1866, 
bnt  the  defendant  has  never  accompanied  him,  and  has  always 
continued  to  reside  in  said  Boyalton,  and  for  several  years 
they  have  lived  apart.  It  also  appears  from  the  proofs  that 
in  the  month  of  October,  1873,  it  was  agreed  by  the  com- 
plainant and  defendant  that  they  would  live  separate  and 
apart  from  each  other,  and  a  division  of  their  property  be- 
tween them  was  then  made  by  articles  of  agreement  to  the 
satisfaction  of  both  parties,  and  it  was  understood  that  they 
would  live  no  more  together. 

The  bill  was  dismissed  in  the  court  below,  and  on  appeal 
to  the  general  term  the  decree  was  affirmed,  the  court  say- 
ing that  the  alleged  insanity  of  the  wife  was  settled  too  long 
ago  by  the  marriage  of  the  parties,  and  the  birth  of  a  family 
all  the  members  of  which  have  reached  the  age  of  maturity, 
and  that  a  marriage  after  the  lapse  of  more  than  thirty  years 
ought  not  to  be  disturbed  for  such  a  cause.  The  court  also 
held  that  where  the  parties  agree  to  live  separate  and  apart 
fit>m  each  other  there  can  be  no  divorce  on  the  ground  of 
abandonment. 


Belva  A,  Loekwood  for  complainant. 
No  appearance  for  defendant. 
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CATPABINJ)  MCOBS  vs.  THE  JJATIOIf^J/  UWI- 
IN9UJl45irCE  CQJ4?AST  Qr  THE  miTmy  9TAiT«S 
OP  AMmiQA. 

At  Law.— ITo.  10849. 

tie  pay  wpt  of  premii^QB  ^murt^ly.  Jlw  policy  proved  #ti  fbe  trUl 
was  expreflsed  to  \}e  in  consideratioa  of  said  premii^ioa^  and  of  tbe 
statements  and  declarations  made  in  tl^e  applicatipii  for  %he  poliisy. 
Held,  that  the  variance  was  not  material. 

II.  The  application  presented  to  the  compaoyi  wheq  the  insurance  wm 
^ffected^  is  no  part  of  the  plaintiff's  coarse  of  action,  and  need  not  be 
set  fastb  ia  tiitedefilaialion. 


Il£  It  la  eompetont  Ibr  a  liiMnsnTanee  company  to  waive  fbrfeitnres,  so 
as  to  give  n»awed.effiMs6  to  a  liib4asnnanoe,  wi^are  tbe  premiaa  has 
i^olfb^a^PAida^  tiie  itm^  10  was  d^;  and  a  ftipvlaivon  in  a  Uie? 
pi^lic^  thiM:  \^  aliftll  caasa  and  detarmiae  if  aD|r  aat^aa^oaiit  pieoilaB) 
sh^l  not  ^6  paid  when  d^ei  is  waived  by  the  act  of  tl^  oompaoy  ia 
receiving  and  retaining  the  premium  a^r  that  time. 

ly.  A  witness  was  permitted  to  testify  wl^at  tl;e  insured  told  him,  whan 
the  door  was  opened  to  its  introduction  by  the  cross-examination  of 
the  witness  on  the  other  side. 

y.  A  condition  in  a  policy  of  life-insurance  that  it  is  to  become  null  and 
void  in  case  the  insured  diall  die  by  his  pwii  hand  or  act,  volontttily 
"or  otherwise/'  the  use  of  the  latter  word  is  too  vague  and  intangible 
to  admit  of  practical  applicatioQ,  an4  tiia  couft  will  not  undarta^  to 
enforce  a  provision  so  uncertain. 

STATEMENT  OF  THE  CASE. 

Action  OQ  a  policy  of  life-insarance  for  $5,000,  issaed  by 
the  defendant  to  the  plaintiff,  on  the  life  of  her  son,  Edward 
N.  Jacobs,  and  bearing  date  on  the  27th  day  of  November, 
1871.  The  only  consideration  stated  in  the  declaration  for 
the  contract  is  the  payment  by  plaintiff  to  defendant,  qoar- 
terly,  of  the  sam  of  fifty-seven  dollars  and  forty  cents.  It  is 
also  alleged  that  the  said  Edward  N.  Jacobs  died  on  or  about 
the  19th  day  of  January,  1873,  while  the  said  policy  was  in 
full  force ;  and  that  proof  of  sach  death  was  furnished  to 
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defepdant|  and  that  sixtj^  d4j^s  Uave  ex{>ire<};.  and  defetidant 
refuses  tfi  pay. 

Tlie  defencUnt  pleaded  tbat  It  never  was  indebted  ;^  and 
tfaat  it  did  nojt  promise  as  alleged  ia  tl»e  d^laration.  Tbe 
tl^iird  plea  is  in  these  words : 

f<  And  the  defendant  says  tti»t,  by  the  terrm  of  the  poUqy  of 
IhsoraDi^  in  the  d^l^^tion  ia  tbis  case  mentioned^  the  same 
w^  to  T>econ)e  pall  and  void;  and  the  defeqd&nt  wa^  not  to 
be  liable  for  the  sum  injured  by  said  policy,  in  case  l^e  per- 
spn  whose  life  wa^  Insared  by  s^id  policy,  to  wit,  Edward  IT. 
tfacdbs,  should  die  by  his  own  hand  ox  act,  yoltintarily  or 
otherwise }  and  the  defendant  says  that  said  Bdward  V. 
Jacobs  did  die  by  his  own  hand  and  act,  whereby  said  policy 
became  nnQ  and'  void.  And  this  the  defendant  is  ready  to 
verify ;  wherefore  it  prays  Judgment  whetb«^  it  ought  to  be 
charged  with  Uie  plaintiff's  demand*^ 

Upou  the  trial  of  the  cause  the  plaintiff  olFered  in  evidence 
the  policy  of  insurance,  which  is  expressed  to  be  made  ^*  in 
consideration  of  the  representations  and  declarations  made 
to  it  (the  defendant)  in  the  application  therefor,  and  of  the 
sum  of  ftfty-seven  dollars  and  forty  cents  *  ^  and  the 
quarterly  annual  payment  of  a  like  amount  on  or  before  the 
27th  days  of  November,  February,  May,  and  August.'^ 

To  ilkt  i]iti:odaatiou  pf  said  policy  in  evidence  the  defend* 
ant's  eojiBsel  objected  on  the  ground  that  (hens  was  a  variance 
between  the  policy  offered  and  the  one  described  in  the  declara- 
tion, in  respect  to  the  consideration  of  the  contract  declared 
on,  which  is  stated  to  be  the  payment  of  certain  premiums ; 
wh£a»aB  the  oonsideration  of  the  policy  offiered  in  the  evi- 
daaee  coosiato  of  tbe  representations  and  daclapattons  made 
tft  the  dsfeodant  is  tbe  appUcation  tberefor^.  as  well  aa  c^f  the 
premiums.  It  is  contended  that  tbe  whole  of  tbe  conaidera^ 
tion  should  have  been  statBd  In  the  declaration.  The  objec- 
tion was  overruled,  and  the  policy  given  in  evidence  to  the 
jury.    This  is  the  subject  of  the  first  exception. 

The  policy  of  insarance^  thus  admitted  in  evidence^  con- 
tained, among  other  matters^  the  following  provisions : 

^'  This  policy,  issued  by  the  company  and  accepted  by  the 
insured  and  the  holder  thereof,  on  the  following  express  con- 
ditions and  agreements : 
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"  Ist.  That  the  statements  and  declarations  made  in  the 
application  for  this  policy,  (which  application  is  hereby  made  a 
part  of  this  oontracty)  and  on  faith  of  which  it  is  issaedi  are  in 
all  respects  trrie,  and  without  the  suppression  of  any  fact  re- 
lating to  the  health,  habits,  or  circumstances  of  the  person 
insured,  affecting  the  interests  of  said  company."    •     *     • 

<<  5th.  That  in  case  of  the  violation  of  the  foregoing  condi- 
tions or  agreements,  or  any  of  them,  this  policy  shall  become 
null  and  void,  all  payments  made  herein  shall  be  forfeited, 
and  the  company  shall  not  be*  liable  for  the  payment  of  the 
sum  insured,  or  of  any  part  thereof;  that  in  ease  the  insured 
shall  die  by  his  own  hand  or  act,  voluntarily  or  otherwiee^  or 
in  consequence  of  engaging  in  a  duel,  or  in  consequence  of 
violating  any  law  of  any  nation,  state,  province,  or  munici- 
pality, this  policy  shall  become  and  be  null  and  void,  and  the 
company  will  not  become  liable  for  the  sum  insured." 

The  defendant  admitted  that  all  the  premiums  down  to 
August  27, 1872,  had  been  paid  as  they  fell  due,  and  the 
plaintiff  then  called  W.  P.  Dunwoody  as  a  witness,  who  tes- 
tified that  he  had  been  the  defendant's  agent  for  several  years 
at  Washington* 

The  following  receipt  was  then  shown  the  witness  by 
plaintiff's  counsel : 

"  National  Lipe-Insttbanob  Company  op  this  United 
States  op  America,  Branch  Oppice,  Philadelphia. 

"  Policy  No.  15553.  "  Premium,  $57.40. 

"  Washingkfon,  D,  C, 

November  21  yiSlfL 
Beoeived  $67.40,  which  oontincies  in  force  poliey  No.  16963 
on  the  life  of  Edward  N«  Jacobs  for  three  months  from  date, 
until  the  27th  of  February,  1873. 

J.  M.  BUTLBB,  Beereta/ry? 

^^  Notice  to  policy-holdera. — ^For  terms  of  mutual  agreement, 
see  application  and  polioy.  Beeeipts,  to  be  valid,  must  be 
signed  by  an  officer  of  the  company.  Agents  should  coun- 
tersign receipts  sent  to  them  for  delivery,  as  evidenoe  of 
payment  to  thenu  Agents  cannot  make  binding,  or  continue 
any  policy ;  nor  can  they  make,  alter,  or  discharge  contracts. 
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or  waire  forfeitarea,  or  bind  tbe  oompaiiy  in  any  way*  Wbai- 
ootiees  are  aeat  to  poliey-bolders  that  their  premiums  are 
aboat  to  become  due,  they  are  sent  solely  from  coortosy ^  and 
not  as  AQ  obligation  of  the  company,  which  will  be  respon* 
sible  neither  for  their  sending  nor  their  misearriage.  Any 
extension  of  time  by  an  agent  for  the  payment  of  premioma 
is  withont  th^  aathority  of  the  company,  and  will  in  no  way 
enlarge  or  extend  its  liabilities  under  the  pidicy. 

B.  A.  ROLLINS, 

(Across  the  face:)  ''This  i>ayment,if  made  when  overdue, 
will  not  be  valid  in  continuing  the  i>oliey,  unless  the  party 
insured  is  in  good  health  at  the  time. 
Gonntersigned  by 

W.  P.  DTTirWOODT, 
Agent  at  Waskinfftany  D.  0.' 

And  the  witnesses  testified  that  said  receipt  was  the  re^ 
ceipt  of  tbe  defendant,  and  that  he,  the  witness,  as  the  agent 
of  the  dtfendant,  gave  said  receipt  to  the  insured,  who  had 
previously  paid  him  the  premium,  the  receipt  of  which  is^ 
thereby  acknowledged* 

On  cross-examination,  Mr.  Dnnwoody  said '  that  the  pre- 
mium due  on  said  policy  was  not  paid  till  the  2Sth  day  of 
December,  1872,  on  which  day  he  delivered  said  receipt  to 
the  insured. 

On  his  redirect-examination  Mr.  Dnnwoody  stated  that 
he  had  authority  to  accept  an  overdue  premium  on  a  policy^ 
and  thereby  continue  the  policy  in  force,  at  any  time  within 
thirty  days  or  within  a  mouth  aftor  the  premium  fell  due. 

The  counsel  for  the  defendant  then  admitted  to  the  jury 
that  Edward  K  Jacobs,  whose  life  was  insured  by  said  pol- 
icy, died  on  the  19th  day  of  January,  1873 ;  that  proof  of  hia 
death  was  ftamished  the  defendant  by  the  plaintiff,  in  accord- 
ance with  the  requirements  of  said  policy  and  as  stated  in 
the  declaration  in  this  case ;  and  that  the  plaintiff,  as  the 
motlifir  of  the  insored,  had  an  insurable  interest  in  the  life 
of  insured.    And  there  the  plaintiff  rested. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury  that,  on  the  evidence,  the  plaintiff  was  not  entitled  to  a 
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veMet^  oiiLlfiei^and;dfflie  ^HiMuse  aliM^  m^tvCliMieil  j  'and, 
dl^9  %eeM0eih6  Mi^ttaM  dfydheteA  on  Isiaft  A^Mi&te'eiie,  aM 
tti6  pdlloy  te  ^t^iffened  ifl  iipoii  tbe  oeiiditSiHi  thiU^  the  sMe- 
ments  iiia£te  4a  the  ftppOsalMft  fltreia  all'  ]:««|i«et»  tMe^  and 
mikde  a  'patt  ^of  tftre  txnFtl^act^  atod  shoald)  'Hier^ferd,  ftav^  been 
4sr6t  iorlftt  hi  tfae4edimtf;toii,  and  <}li6  trafli  tfieMidrf  estttMMhed 
bf  tbe  {plaintiff  Da  ^eufiCte  luer  te  reoo^er.  Bt^  1%e  «9tiit  re- 
refased  to  give  Mid  Tnstttiotioii,  and  defendaa^^  4oeaii8el 
excepted. 

Tha  defidhdant  pat  ia  evidence  the  applicatioa  referred  to 
in  tbe  poUc}[}  andipfoyed  «.iuwiiber  of  feu$t«  tending  to  «how 
tioit  thalaaoied  IMd  down  at  oisbt  wadera  Ime  ia  the  open 
grounds  adjacent  to  the.Smkhsoniau  InBtitntuNii  iatfae  cUgr 
<^f  Washington,  daring  the  prevalence  of  vierj  eML  wdather, 
where  lie-  wai  ftmnd  aboirt^ve  o'clock  p.  m.  on  the  18th  day 
of  J^auaary,  1^73^. tcww.  to  death. 

The  defendant  closed  its  testimony,  and  the  plaintiff  called 
Jl  It.  JaeofbB,  brother  of  the  insared^  who  te»tifl«d*  la  i»pai 
to  tbe  dfsappeasanee  of  the  invnred;  and  'Siat  a  polioemaii 
notified  him  of  the  finding  of  tbe  body  nefA  laorniag^  jast  as 
he  was  dresidng  to  go  oat  and  look  fdr  faii^bvothec. 

On  cross-examination,  Mr.  Jacobs  was  asked  whefib^  he 
had  erer  ksown  the  insared  to  stay  away  all  tdgbt  beitoe, 
and  replied  that  he  eonld  not  recall  any  partiealiM*imtlinoe. 
He  was  tbea  asked  if  he  reoolleeted  of  the  insoreS  havng 
^ver  gone  to  Arlington  and  staid  all  night,  and  repDed  that 
the  inrared,  in  Angast,  1872,  started  to  go  to  AiHngton,  and 
remained  away  all  night;  that  witness  and  the  plaintiff  weM 
very  uneasy  about  him  <m  fltat  occasion ;  that  in  the  tnoming 
witness  went  to  tbe  Treasoiy  Department  and  leaniad  wfaea 
the  insared  had  left  there;  that  wltMss  then  retoraed  bosie 
and  found  tibe  inimred  there.  The  witness^  was-  tiien  asfced 
by  plaintiff's  counsel  Ais  question : 

<^I>id  he  tell  you  bow  he  oame  to  stay  out  $11  ntght Y  "  and 
he  replied  ^  Yes,  sir."  He  was  then  asfced  by  plaintiff's  coon* 
49el:  ^TVIiat  did  he  say  induced  him  to  doitt''  To  which 
Itot-mentioned  question  the<HmnselfOT  the^deftndantobjMted, 
but  the  presiding  justiee  overruled  said  obje^on^  and  di- 
noted  the  witness  to  answer  the  qaastion,  whMi  he  did. 
The  dellsndaatfs  counsel  exeepted  to  this  Tultng  of  Oe  oovit 
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The  teBtioiai^;  heiag  (doaed,  the  coajmk  for  defendant 
]f99^Bl.ti^aixB^  td-instimet  tba  joiy  that  tbek^erdict  moAt 
bB>.$9r  t)ie  de&i)diiiitt  beiiaoae  a^  fUfterent  fontcact  bad  been 
p£0\>ed:  ibdiB'that;  ^ged  ia  the  deelaratian^^aoA  that  the 
bnrdea^f  £ieie£  ieromtbe  plaintiff  to  prove  the  tvath  of  the 
etateu»ente  and.  deelarations  coninUied  ia^tbe  applicatioa  for 
inearonn^  inlarqdiiaed  in  evidenee  and  focnuog  .pact  of  the 
policy,  and  failnre  to  adduce  evidence  in  si^ppoftof  the  state- 
ments and  deolaratione  is  fatal  to  the  plaintiff^  but  the  jus- 
tice refused  to  give  such  instEUCtionSy  saying  to  the  jory^ 
<^  There  has  been  no  proof  on  that  subject*  I  refuse  to  give 
that  instruction.''  To  which  ruling  of  the  court  the  counsel 
for  the  defendant  excepted.  The  court  then  charged  the 
iury^  among  other  things— 

(< Gentlemen:  The  defense  in  this  case  is  that  the  party 
whose  life  was  insured  by  this  policy  came  to  his  death  vol- 
notaiily  and  by  his  own  act;  in  other  weeds,  that  he  oame 
to  his  death  by  suicide ;  and  If  that  defense  is  established,  it 
will  de£dat  any  ie(^very  in  this  case,,  and  the  verdict  will  be 
for  the  defiondant  That  is  the  only  defenseiotevposed  here, 
and,,  unless  it  is  established  by  the  testimony  in  the  case 
your  verdict  will  be  for  the  plaintiff. 

^'ISTow^it  does  not  matter  what  means  a.  pacty  adoptch  to 
terminate  his  existence,  wheth^  it  is  by  violent  ezecsiae  or 
l]\y  expoanie  (a»  is  alleged  to  have  been,  the  cause  ef  death 
in  this  ease)  to  the  elements.  If  the  party  lay  down  there 
with  the  purpose  of  ending  his  life,  that  would  be  suicide. 
If,,  overcome  by  daoweiness^  he  became,  insensible,,  and  with- 
out any  intentiQn  or  design  of  taking  hie  life  he  lay  down 
thece^  it  would  not  besnicide.  So  that  you  must  acrive  at 
the  cQneLusion,'from  the  circumstances: in.. the  case,  in. order 
to  uphold  the  defense,,  that  he  intentionally  laid  down  there 
for  the  purpose,  of  ending  his  life.  If  he  h^  down,  there  for 
some  others  cause,,  independent  of  any  sudi  intention,,  the 
de&nse  ia  not  made* out* 

<^The  amount  to  be  xecoveied^.if  yoa  find  fbr  the  plaintiff, 
will  bathe  amount  of  the  policy,  togeflier.  withthapremiums, 
and  with  interest,  fiiom  the  time  of  the:p£oof  of  the  death." 

And  the  fcdlowiog  portions  of  eaid  charge  w^»  duly  ex- 
cepted to: 
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<^  The  «■!$  defense  in  this  case  is  that  the  party  whose  life 
was  insured  by  tkia  policy  came  to  his  death  yolantarily  a&d 
by  his  own  act.  To  uphold  this  defiense,  you  most  arrive  at 
the  oonclosion  itom  the  circnmstaaces  in  the  case,  that  the 
insured  intentionally  lay  down,  where  he  was  found  dead,  for 
the  purpose  of  ending  his  life.  If  he  lay  dowa  there  from 
some  other  cause,  independent  of  any  such  intentMtt,  the 
defense  is  not  made  out." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and 
the  case  is  now  here  on  the  exceptions. 

J.  0.  Kimball  and  R.  T.  Merrick  for  plaintiff. 

Edwin  L,  Stanton  and  A.  8.  Worthington  for  defendant. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court: 

The  declaration  in  this  case  is  upon  a  policy  of  insurance 
issued  to  the  plaintiff,  whereby  the  defendant  insured  the 
life  of  her  son,  Edward  B*.  Jacobs,  for  her  benefit,  in  the  sum 
of  $5,000. 

The  consideration  is  stated  to  be  the  payment,  by  the 
plaintiff  to  the  defendant,  of  the  sum  of  fifty-seven  dollars 
and  forty  cents  quarterly.  The  policy,  which  was  offered  in 
evidence  at  the  trial,  expresses  that  it  was  made  in  ^^consid- 
eration of  the  representations  and  declarations  made  to  it 
in  the  application  therefor  f  and  also  of  the  due  payment  of 
the  premiums  just  mentioned.  The  defendant  objected  to 
the  introduction  of  said  policy  in  evidence,  on  the  ground 
that  there  was  a  variance  between  it  and  the  policy  set  up 
in  the  declaration,  inasmuch  as  it  did  not  state  the  entire 
consideration.  It  is  admitted  that  the  representations  and 
declarations  which  constituted  the  application  had  been 
furnished  the  defendant  before  the  policy  issued.  It  was, 
therefore,  an  executed  part  of  the  consideration.  The  risk  of 
the  insurers  was  intended  to  be  undertaken  on  the  unexecuted 
part  of  the  consideration,  which  was  the  payment  of  the  i^e- 
miums  as  they  should  fall  due.  We  are  therefore  inclined  to 
the  opinion  that  there  was  no  such  variance  as  would  defeat 
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the  action.  Pillman  vs.  Fuller,  13  Mich.,  113;  15  Oray,  249 ; 
May  on  Ins.,  235,  98  Mass.,  381 ;  1  Chitty  PL,  299.  The 
objection  that  the  application  presented  to  the  defendant, 
when  the  insurance  was  effected,  is  not  set  forth  in  the  dec- 
laration, most  be  disposed  of  in  the  same  way.  It  is  no  part 
of  the  plaintiff^s  cause  of  action.  If  the  representations  were 
untrue  there  could  be  no  recovery.  But  we  all  think  it  is 
for  the  defendant  to  falsify  them,  and  not  for  the  plaintiff  to 
prove  their  performance  in  the  first  instance.  Besides,  we 
are  inclined  to  hold  that  it  is  sufficient  to  declare  generally  in 
this  way  upon  a  policy  of  life-insurance.  It  not  only  avoids 
great  prolixity,  but  relieves  the  trial  from  numerous  embar- 
rassments growing  out  of  alleged  variances.  It  is  also  in 
conformity  with  the  simplified  forms  of  pleading  recognized 
by  our  own  rules,  and  therefore  is  to  be  upheld.  Faicler  vs. 
Insurance  Company y  15  Gray,  249 ;  I^fe  and  Fire  Insurance 
Company  vs.  Johnson^  4  Zabriskie,  676 ;  S.  0.,  1  Big.,  327 ; 
Kew  York  L^fe-Insurance  Company  vs.  Oraham,  2  Duvall,  506; 
S.  0.,  1  Big.,  114. 

The  third  exception  is  upon  the  point  whether  the  payment 
of  the  overdue  premium  revived  the  policy.  The  receipt  is 
dated  on  the  day  the  premium  was  due,  and  the  agent  of  the 
company,  who  was  examined  as  a  witness,  stated  that  he  de- 
livered it  to  the  insured  who  had  previously  paid  him  the 
money,  and  that  he  had  authority  to  accept  a  premium  at 
any  time  within  thirty  days  or  a  month  after  it  fell  due.  But 
it  is  alleged  that  th^  period  expired  on  the  27th  of  December, 
or  one  day  before  he  received  the  money  and  gave  the  receipt. 
The  receipt  itself  is  executed  with  all  the  formalities  required 
by  the  policy.  Without  going  into  a  computation  of  time  to 
ascertain  whether  the  period  within  which  the  agent  could 
receipt  for  the  premium  had  expired,  we  are  satisfied  that  the 
facts  stated  constitute  a  re-instatement  of  the  i>oIicy.  It  is 
true  that  the  policy  is  to  cease  as  a  liability  upon  the  defend- 
ant if  the  premium  is  not  paid  as  it  becomes  due ;  and  it  is 
also  true  that  the  defendant's  agents  have  no  power  to  waive 
the  conditions  that  are  expressly  stipulated  for.  It  is,  never- 
theless, competent  for  defendant  to  waive  forfeitures,  so  as  to 
give  renewed  effect  to  the  contract. 

In  the  case  of  Bonton  vs.  The  Fire-insurance  Company j  de- 
oided  by  the  supreme  court  of  Connectica  t,  the  court  employ  the 
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following  language  in  speaking  of  a  condition  of  this  kind: 
<^But  that  80  that  provision  ^aa  insM*ted  fos  the  sole  benefit  of 
the  defendants,  it  iaonly  voidable  at  their  election,  and  that  it 
was,  thereforct  competent  for  them  to  waive  a  strict  compli- 
ance with  it  after  the  time  stipulated  for  the  payment  of  sack 
premium ;  and  that  in  case  of  such  waiver  the  policy  would 
be  revived^  and  continued  obligatory  on  the  defendants  od 
its  original  terms ;  and  farther,  that  the  .reception,  by  them 
or  their  atithorized  agent,  of  the  premium  for  that  pnipose, 
after  that  time,  would  have  the  effect  of  reviving  and  contid- 
uing  the  contract  evidenced  by  the  poU<^y  as  though  it  kad 
been  strictly  complied  with  by  the  insured.  The  authorities 
in  support  of  this  opinion  are  so  numerous,  uniform,  tod  ex- 
plicit, and  the  reasons  for  It  are  so^fuUy  and  satia£actorily 
given  in  them,  that  tf e^  deem  it  sufficient  only  to  ref^  to  them. 
Winy  vs.  Harvey ^  27  Bog.  Hi*  and  £<}«,  140 ;  Suciber  vs.  Uni- 
ted States  American  Insurance  and  Trust  Companjij  18  Barb., 
541 ;  Sheldon  vs.  C&imecticut  Mutual  Zife-Insuranee  C&mpa$iiiy 
25  Conn.,  207;  Angell  on  lusorance,  sec.  213,^  and  note^see. 
343."  We  reci^^ize  this  authority  as  fiettlecf  law  and  as 
entirely  decisive  of  the  point  under  consideraticm.  To  allow 
the  company  to  treat  the  policy  as  at  an  end,  in  view  of  the 
fact  that  fhey  have  received  the  consideration  for  senewing  it, 
would  be  to  suppose  a  singular  degree  of  license  fiom  the 
ordinary  oblfgation  of  a  contract. 

Another  point  in  the  case  is  that  beansay  evidente  was 
aTl'owed  to  go  to  the  jury.  This  has  rofesence  to  the  testi- 
mony of  A.  B.  Jacobs,  a  brother  ef  the  deceased,  who  was 
permitted  to  testify  what  he  heard  his  brother  say  as  io 
his  having  staid  away  from  home  all  night  in  the  month 
of  August,  1872.  The  fact  of  his  remaining  from  home  all 
night  was  drawn  out  on  the  cross-examination  by  defendant's 
counsel ;  and  the  plaintiff 's^  counsel  then  asked,  ^^  What  did  he 
say  induced  him  to  do  itf  The  answer  would  be  oleadj^ 
hearsay,  unless  the  door  was  opened  for  its  introdnotian  by 
cross-examination,  and  we  are  inclined  to  think  that  soch 
was  the  case.  The  fMt  of  his  brother's  absesee  in  the  night- 
time had  been  particularly  inquired  into  ou  the  other  side, 
and  the  communication  made  to  the  witness  was  explanatoiy 
of  that  circumstance*.  At  least  it  appears  to  be  soffioieatly 
i^sponsive  to  the  new  matter  to  justify  its  admission. 
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It  remains  only  to  consider  the  last  exception,  which  is  to 
the  instruction  of  the  court  upon  the  meaning  of  the  clause 
of  the  policy  which  declares  that  it  shall  be  null  and  void 
in  case  the  insured  shall  die  by  his  own  hand  or  act,  '^  volun- 
tarily or  otherwise."  In  the  charge  of  the  court,  the  jury 
were  instructed  that  in  order  to  sustain  the  defense  they 
must  believe  from  the  testimony  thatthe  insured  intentionally 
lay  down,  where  he  was  found  dead,  for  the  purpose  of  ending 
his  life.  It  must  be  admitted  that  this  part  of  the  charge 
was  correct,  unless  the  word  ^^ otherwise"  makes  any  act 
not  willful  or  intentional  by  which  the  insured  may  take  his 
own  life  a  forfeiture  of  the  insurance. 

The  counsel  for  defendant  admitted  that  the  courts  had 
decided  that,  although  the  language  of  the  policy  avoided  it, 
in  case  the  insured  shall  die  by  his  own  hand  or  act,  yet  if  he 
committed  the  act  of  self-destruction  under  the  influence  of 
insanity  the  company  would  still  be  liable.  In  order  to  meet 
this  interpretation  the  defendant  inserted  this  term  ^^other- 
wise," so  that  they  would  be  exonerated  if  an  insane  man 
took  his  own  life.  But  the  word  is  not  used  in  this  limited 
sense.  It  can  be  reasonably  and  naturally  understood  as  em- 
bracing every  species  of  self-destruction,  whether  intentional 
or  accidental,  caused  by  the  act  or  handof  theinsured.  If  the 
act  is  by  his  own  hand  it  is  only  necessary  that  it  should  be 
voluntary  or  otherwise  in  order  to  avoid  the  insurance.  There 
is  nothing  in  the  ordinary  or  popular  acceptation  of  the  term 
which  would  limit  its  sense  only  to  mean  insanity.  It  is 
admitted  that  such  was  not  the  understanding  of  the  com- 
pany, and  that  this  construction  would  defeat  the  intention 
of  both  parties;  and  probably  no  court  in  America  would 
undertake  to  enforce  a  provision  so  dangerous  and  uncertain. 
If  the  defendant  desires  to  contract  that  death  by  insanity 
shall  invalidate  the  policy,  they  can  easily  adopt  terms  to 
express  that  intention.  Meanwhile  we  think  that  no  stress  is 
to  be  laid  upon  the  use  of  a  word  so  vague  and  intangiblCi 
and  so  impracticable  in  its  application.  Besides,  there  is 
no  direct  testimony  of  insanity  in  the  case,  and  no  juiy  in  the 
world  that  were  not  themselves  crazy  would  have  been  war- 
ranted in  considering  the  subject. 

We  think  the  court  below  construed  the  policy  properly, 
and  the  judgment  must  be  afiftrmed. 
41  D  0 
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THE  ADAMS  EXPRESS  COMPANY  VS.  ANDY  M. 
ADAMS,  A.  H.  JACKSON,  AND  A.  J.  WILLIAMS. 

In  Equity ^No.  3654. 

I.  upon  a  bil]  of  interpleader  where  the  fdnd  in  dispute  has  been  aarigiMd, 
and  had  been  oolleoted  by  the  complainants  upon  a  draft  in  faror  if 
the  asaigneei  and  on  his  account,  it  was  held  that  he  was  entitled  ts 
the  money  against  his  co-defendant,  who  claimed  it  upon  the  grouad 
that  he  had  an  attorney's  lien  upon  the  fhnd. 

STATEMENT  OF  THE  OASB. 

Bill  of  interpleader  exhibited  by  Adams  Express  Company 
to  determine  which  of  the  defendants  were  entitled  to  the 
amount  of  a  draft  which  had  been  sent  to  them  from  Cal- 
.ifomia.  The  complainants  have  no  interest  in  the  fond  aside 
.from  paying  it  to  whom  it  belongs.  The  claim  of  the  de- 
fendant Jackson  arises  under  the  following  circumstances : 

Jt  appears  that  one  Eldridge  Gerry  had  a  claim  against  the 
United  States  for  Indian  depredations,  and  that  he  employed 
the  defendant  Adams  to  prosecute  it,  together  with  several 
.other  claims.  It  seems  that  Adams  placed  these  claims  in 
the  hands  of  Charles  Ewing,  of  Washington  City,  for  coUee- 
tion,  upon  an  agreement  that  the  fees  in  the  cases  should  be 
.divided  between  him  and  said  Ewing,  he  to  have  one-thiid 
and  Ewing  two-thirds ;  that  Ewing  not  having  time  to  give 
liis  attention  to  the  business  the  defendant  Jackson  was  also 
employed  to  attend  to  said  claim  before  Congress,  for  which 
he  was  to  receive  from  Ewing  two-thirds  of  his  part  of  the 
fees  and  one-third  from  Adams.  That  when  the  amount  of 
this  particular  claim  was  allowed,  Jackson's  fee  amounted  to 
one  thousand  dollars,  of  which  Ewing  paid  two-thirds,  leav- 
ing $333.33^  dne  him  from  said  Adams.  That  about  the 
time  that  the  Qerry  claim  was  collected,  knowing  that  it  was 
to  be  paid,  and  exactly  what  amount  was  coming  to  him,  he, 
Adams,  assigned  his  portion  of  the  fee  in  that  case  to  A  J. 
Williams,  to  whom  he  was  indebted  for  a  larger  sum  than 
was  so  coming  to  him,  and  by  power  of  attorney  duly  made  for 
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that  purpose  empowered  Williams  to  draw  in  coDJunction 
with  Gtorry  for  that  amount  on  said  Swing ;  that  accordingly 
two  drafts  were  drawn,  one  by  EldHdge  Oerry  alone,  and 
the  other  by  Gerry  and  Williams  jointly,  on  Charles  Ewing, 
and,  together  with  a  power  of  attorney  from  Williams  au- 
thorizing Ewing  to  receive  the  money  from  the  United  States, 
and  another  from  Adams,  authorizing  Williams  and  Glerry 
to  draw  jointly  for  the  portion  of  said  claim  belonging  to  him, 
Adams,  were  placed  in  the  bands  of  Adams  Express  Com- 
pany for  collection ;  that  the  drafts  were  paid  by  Ewing, 
the  one  drawn  by  Eldridge  Oerry  in  a  draft  on  New  York, 
and  the  other  drawn  by  Oerry  and  Williams  in  currency. 
Jackson  then  commenced  the  suit  against  Adams,  mentioned 
in  the  opinion  of  the  court,  and  gamisheed  the  fund  in  the 
hands  of  the  complainants  collected  by  them  upon  the  draft 
of  Oerry  and  Williams.  Adams  denies  that  he  ever  employed 
Jackson,  or  ever  agreed  to  pay  him  any  part  of  his  fee  in  the 
€ase ;  and  further  he  claims  that  he  assigned  his  share  of  the 
fee  to  Williams  in  payment  of  a  just  debt,  and  that  Wil- 
liams accepted  such  payment  in  good  fiEtith.  These  are  all 
the  facts  necessary  to  be  stated  in  addition  to  those  set  forth 
in  the  opinion. 

TT.  B.  Wei>b  for  complainants,  and  also  attorney  for  defend- 
ant Williams : 

The  claim  of  Jackson  to  the  fund  in  controversy,  as  shown 
by  the  proceedings  in  the  case,  arises  thus :  ^e  was  employed, 
as  he  says  himself,  by  Ewing  and  Adams  to  assist  them  in 
the  prosecution  of  the  case  of  Eldridge  Qeny,  and  for  his 
services  in  that  behalf  he  was  to  have  a  portion  of  tbdir  fee. 
It  is  contended  that  Jackson  has  a  lien  upon  Adams's  sliajre 
of  the  fee;  and  the  theory  of  Jackson  seems  to  be  that,  not- 
withstanding the  fact  that  Adams  has  assigned  this  interest 
of  his,  the  lien  follows  the  fund,  and  the  assignee  takes  it 
cum  (mere. 

It  is  submitted  that  not  one  of  the  elements  of  an  attorney's 
lien  subsists  here.  That  lien  always  attaches,  when  it  at- 
taches at  all,  to  the  fund  collected,  and  then  only  when  the 
fund  comes  into  the  hands  of  the  attorney  himself.    It  can- 
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not  be  made  to  apply  to  the  case  ander  consideration,  where 
the  fund  is  not  the  fan^  really  collected,  bat  merely  the  share 
of  one  of  the  attorneys  engaged  in  prosecuting  the  claim* 
Jackson  had  nothing  to  do  with  collecting  Adams's  fees.  He 
had  only  an  agreement  with  Adams  that  he  was  to  have  a 
part  of  the  fee  coming  to  him,  Adams,  out  of  the  fond  col- 
lected. 

Adams  denies  that  he  ever  employed  Jackson,  or  ever 
agreed  to  pay  him  any  part  of  his  fee  in  the  case,  and,  on  the 
contrary,  swears  that  he  assigned  his  share  of  the  fees  in  the 
case  of  Eldridge  Gerry  to  Williams  in  payment  of  a  debt  he 
owed  Williams,  in  perfect  good  foith,  and  that  Williams  ac- 
cepted it  in  good  faith.  Williams's  title  to  the  money  is  per- 
fectly made  out,  and  the  fact  cannot  be  doubted  that  Ewiiig 
paid  the  money  upon  the  draft  of  Williams,  drawn  upon  him 
by  virtue  of  a  power  of  attorney  delivered  to  him  with  the 
draft,  and  therefore  with  a  x^erfect  knowledge  of  the  transfer 
made  by  Adams. 

Moore  and  Newnicm  for  defendant  Jackson : 

It  is  respectMly  but  earnestly  contended  by  year  appel- 
lant, A.  H.  Jackson,  that  the  court  below  erred  in  passing 
the  above  decree,  and  in  refusing  to  allow  his  claim  to  be 
paid  out  of  or  from  the  funds  attached  and  garnisheed  in  the 
hands  of  the  plaintiff,  and  in  support  of  this  the  following 
points  and  authorities  are  submitted  : 

Attorneys  at  law  and  solicitors  in  equity  have,  nndoabtedly, 
by  the  English  rule,  a  general  lien  not  only  upon  all  moneys 
collected  by  them,  but  upon  all  books,  papers,  and  documents 
of  their  clients  in  their  possession,  not  only  for  all  (heir 
charges  and  costs  in  the  particular  cause  in  which  they  came 
to  their  possession,  but  also  for  other  professional  basiness; 
and  this  lien  extends  to  all  moneys  received  and  judgments 
recovered. 

The  same  rule  is  almost  universally  applied  in  the  several 
States  of  the  Union  for  the  protection  of  the  bar  generally, 
and  the  Supreme  Court  holds  to  the  same  doctrine.  For  an 
exhaustive  r^umi  of  this  doctrine,  and  of  the  various  eminent 
authorities  advocating  it,  see  T.  W.  D wight  in  American 
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Law  Register,  voL  10,  or  vol.  1,  new  series,  414 ;  also,  Ex- 
parte  Plitt,  2  Wallace,  jr.,  453 ;  Finder  vs.  MarriSj  3  Gaines, 
165;  Martin  vs.  Hawks j  15  Johnson,  405;  SU  John  vs.  Diffen- 
dorf^  12  Wendell,  261 ;  Bradt  vs.  Koon^  4  Gowen,  416 )  Hutch- 
inson vs.  Pettesj  8,  id.,  614;  Gammon  vs.  Chandler,  30 
Maine,  152;  Frost  vs.  Belmantj  6  Allen,  152;  McDonald  vs. 
Napier y  14  Georgia,  99 ;  Fatten  vs.  Tfibon,  Penn.  State,  299 ; 
Pittmann's  case,  1  Gortis,  186;  Casey  vs.  March,  30  Texas,  180; 
Wylie  vs.  Coxcj  15  How.,  415. 

Mr.  Jastice  Olin  delivered  the  opinion  of  the  court : 

This  canse  comes  before  us  on  appeal  from  a  decree  of  the 
jnstice  holding  the  special  term.  A  bill  was  filed,  commonly 
known  as  a  bill  of  interpleader,  under  the  following  circum- 
stances. 

Jackson,  one  of  the  defendants,  brought  a  suit  at  law 
against  the  defendant  Adams  to  recover  a  sum  of  money 
which  he  claimed  to  be  owing  to  him  from  Adams. 

Upon  the  commencement  of  such  suit  Jackson  made  affi- 
davit that  Adams  was  a  non-resident  of  this  District,  obtained 
a  writ  of  attachment  against  certain  funds  in  the  hands  of 
the  complainants,  the  Adams  Express  Gompany,  which  he 
claimed  was  collected  by  said  company  for  and  on  account  of 
A.  M.  Adams.  The  company  was  summoned  as  garnishee, 
and  upon  interrogatories  answered  it  had  no  funds  in  its 
hands  belonging  to  the  defendant  A.  M.  Adams. 

The  justice  holding  the  circuit  refused,  on  motion  for  that 
purpose,  to  quash  the  attachment,  and  the  case  between 
Jackson  and  Adams  was  tried,  a  verdict  found  for  Jaokson 
for  the  amount  of  his  claim.  In  the  mean  time  Williams,  the 
other  defendant,  intervened  and  claimed  the  fund  attached 
as  belonging  to  him,  and  that  his  right  to  the  fhnd  might  be 
determined  in  the  suit  at  law  then  pending  before  the  court. 
This,  says  the  record,  the  court  refused  to  do,  and  advised 
that  a  bill  of  interpleader  be  filed  on  the  equity  side  of  the 
court,  and  refused  to  take  any  action  as  to  the  fund  in  the 
hands  of  the  express  company,  the  present  complainants. 

Accordingly  a  bill  of  interpleader  was  filed  by  the  com- 
plainants ;  and  on  the  hearing  of  the  cause  in  the  equity 
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court  npon  pleadings  and  proof,  it  appeared  that  prior  to  the 
leyying  of  the  attachment  on  this  fond  in  the  hands  of  the 
complainants  a  draft  had  been  drawn  by  A.  M.  Adams  in 
favor  of  WilKams  for  the  amount  of  the  ftinds  in  its  hands, 
and  by  the  company  accepted. 

This  transaction  operated  as  an  assignment  of  the  fand  to 
Williams,  and  therefore  the  express  company  had  no  fands 
in  its  hand  belonging  to  A,  M.  Adamis.  Jackson  rests  his 
right  to  the  fund  in  question  upon  the  ground  that  he  had 
what  is  called  an  attorney's  lien  upon  this  fund,  havingaided, 
by  his  services  as  attorney  or  oounself  Adams  in  obtaining 
it.  But  as  the  fund  never  came  into  Jackson's  hands,  he  had 
no  lien  upon  it  for  his  fees,  possession  being  the  necessary 
prerequisite  to  the  operation  of  such  a  lien,  except  in  some 
exceptional  case  where  there  is  a  concurrence  of  circumstances 
such  as  existed  in  OhUd  vs.  Tmt^  antOj  page  1,  decided  at  a 
former  term  of  this  court. 

The  decree  of  the  court  in  special  term  should  be  afflnned. 
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In  Equity.— No,  3509, 

I.  A  bill  in  equity  which  seeks  to  set  aside  a  oonyeyance  of  real  property 
by  which  one  of  the  defendants  beoame  possessed  of  an  estate  per 
autre  vie,  and  which  also  seeks  to  charge  the  same  defendant  with 
the  taxes  assessed  npon  the  property,  is  not  mnltifiebrions,  bnt  a  proper 
form  of  pleading  Hor  the  purpose  of  economy  in  litif^tioQ. 

n.  It  is  the  dnty  oftiie  person  who  owns  the  estate  per  autre  vie  to  keep 
the  property  in  repair  and  pay  the  taxes  as  they  fUl  dne^  and  if  he 
fails  to  perform  this  obligation  the  oonrt  will  decree  the  taxes  dne. 
and  nnpaid  a  lien  npon  the  life-estate,  and  will  order  the  sale  thereof 
in  case  of  his  default  to  pay  such  taxes  within  a  specified  period. 

12.  K.  miiot  for  complainants. 

Tf.  i>.  Davidge  and  Nathaniel  WUaon  for  defendant  Lamon: 

I.  The  complainant's  bill  is  moltifariotis. 

a.  It  seeks  to  have  the  pnrchase  by  which  the  defendant 
became  possessed  of  an  estate  per  autre  vie  set  aside  and 
declared  void. 

b.  It  seeks  to  charge  the  owner  of  said  estate  obtained  by 
said  pnrchase  with  certain  taxes  and  assessments. 

These  matters  are  several  and  distinct. 
Daniel's  Ohancery,  vol.  1,  p.  350,  and  cases  cited. 

II.  The  decree  declaring  the  taxes  and  assessments  a  lien 
on  the  estate  of  the  defendant  is  erroneous. 

a.  Because  no  injury  for  which  a  court  of  equity  can  afford 
a  remedy  has  resulted  or  can  result  to  the  complainants, 
inasmuch  as  it  is  the  law  ^^  that  when  the  estate  of  the  tenant 
in  default,  as  for  years  or  for  life  or  lives,  shall  be  sufftcient 
to  defray  the  taxes  chargeable  thereupon,  such  estate  only 
shall  be  liable  to  be  sold  under  the  provisions  of  this  aot." 
Act  of  May  17, 1848,  sec.  7 ;  Watts's  Digest,  p.  501. 

b.  Because  the  lien  for  taxes  is  not  such  a  one  as  a  court 
of  equity  can  enforce  at  the  instance  of  the  remainder-man. 
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6.  Because  the  remainder-man  can  only  invoke  the  aid  of 
a  court  of  equity  when  the  owner  of  the  life-estate  has  neg- 
lected to  pay  the  taxes,  after  the  remainder-man  has  paid 
the  taxes  and  thus  created  a  lien  in  his  own  favor. 

III.  If  the  complainant  has  a  right  to  any  relief,  he  is  to 
be  indemnified  for  any  loss  or  liability  that  may  occur  by  rea- 
son of  the  non-payment  of  taxes. 

Mr.  Justice  Wylie  stated  the  case,  and  delivered  the  opin- 
ion of  the  court : 

Previous  to  the  rebellion,  Oomelias  Boyle  was  a  citizen  of 
the  District  of  Columbia,  and  owner  of  the  property  in  contro- 
versy. In  consequence  of  his  active  participation  in  that 
cause,  his  life-estate  was  confiscated  and  sold  at  the  instance 
of  the  Government.  At  this  sale  John  Van  Biswick  was  the 
purchaser.  Subsequently  Van  Biswick  conveyed  the  inter- 
est so  purchased  to  Ward  H.  Lamon,  the  marshal  by  whom 
the  sale  was  made. 

The  war  having  ended,  Boyle  returned,  was  pardoned  by 
the  President,  conveyed  all  his  right,  title,  and  interest  in 
this  property  to  certain  trustees  for  the  benefit  of  his  wife  and 
children.  The  interest  and  estate  of  those  trustees  is,  how- 
ever,  now  vested  in  Elliot,  one  of  the  complainants. 

Complainants  claim  that  the  sale  made  by  Lamon,  as  mar- 
shal, to  Van  Biswick  was  void,  as  having  been  made  in  par' 
suance  of  an  arrangement  previously  entered  into,  as  they 
charge,  under  which  Yan  Biswick  was  to  purchase  the  prop- 
erty and  hold  it  for  the  benefit  of  Lamon. 

But  this  feature  of  the  bill  requires  no  further  consideration 
in  this  place,  for  the  reason  that  the  court  below  was  of  a  dif- 
ferent opinion  upon  the  evidence,  and  so  decided,  and  from 
that  decision  the  complainants  have  not  appealed.  The  va- 
lidity of  Lamon's  title  to  an  estate  in  the  property  during  the 
life-time  of  Cornelius  Boyle  is  therefore  to  be  here  regarded 
as  out  of  the  controversy. 

It  is  further  stated  in  the  bill  that,  since  Lamon  claims  an 
estate  in  the  property  per  autre  vie  under  the  confiscation 
sale,  and  as  the  inheritance  is  vested  in  the  complainants, 
Lamon  should  be  required  to  keep  the  property  in  repair,  and 
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meet  the  taxes  as  they  fall  due,  and  that,  in  these  respects, 
he  has  failed  to  perforin  his  obligations,  for  which  relief  is 
prayed. 

It  is  objected  that  the  bill  is  thus  for  several  and  distinct  mat- 
ters, and  ought  not  to  be  sustained.  But  we  consider  the 
objection  to  be  without  any  solid  foundation.  The  bill  is  in 
the  alternative,  and  seeks  appropriate  relief,  according  as  the 
result  may  turn  out  to  be,  after  the  cause  should  be  heard 
upon  the  proofs  and  the  law ;  and  this  is  not  objectionable, 
but  a  common  form  of  pleading,  and,  indeed,  necessary  for 
the  purpose  of  economy  in  litigation.  • 

It  appears  by  the  testimony  that  the  property  has  been  yield- 
ing a  rent  of  about  $600  a  year,  but  that  Lamon  has  been 
very  negligent  about  paying  the  taxes ;  and  that,  since  it  has 
been  in  his  possession,  it  has  been  sold  at  least  twice  in  con- 
sequence of  this  neglect ;  and  that  at  the  time  of  filing  the 
bill  a  considerable  amount  of  taxes,  both  general  and  special, 
were  in  arrears  unpaid. 

The  court  below  passed  a  decree  requiring  the  defendant 
Lamon  to  pay  the  amount  of  general  taxes  which  were  due 
and  unpaid  at  the  date  of  filing  the  bill,  and  decreed  a  sale  of 
his  interest,  in  case  of  his  default  for  a  period  of  thirty  days. 

It  has  been  urged  here  that  this  decree  was  erroneous  for 
the  reason  that  the  complainant's  estate  in  expectancy  is,  and 
can  be,  in  no  jeopardy  from  the  default  of  the  tenant  for  life 
as  to  paying  the  taxes  upon  the  property,  because  his  life- 
estate  is  all  that  could  be  sold  in  consequence  of  such  neglect ; 
and  we  are  referred  to  the  last  proviso  of  the  10th  section  of 
the  charter  of  1820  as  authority  for  this  proposition.  That 
proviso  is  in  these  words :  ^^ And  provided  moreover  that 
where  the  estate  of  the  tenant  in  default,  as  for  years,  or  for 
life,  or  lives,  shall  be  sufficient  to  defray  the  taxes  chargeable 
thereupon,  such  estate  only  shall  be  liable  to  be  sold  under 
the  provisions  of  this  act." 

By  other  preceding  provisions  of  this  law  the  land  itself, 
without  respect  to  the  several  interests  which  might  be  carv- 
ed out  of  it,  was  made  subject  to  taxation  and  liable  to  sale 
in  case  the  taxes  were  unpaid.  This  proviso  is,  in  our  judg- 
ment, entirely  consistent  with  those  other  provisions  of  the 
act.     If  the  life-interest  be  ^<  sufficient  ^  to  pay  the  taxes, 
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nothing  more  shall  be  sold.  Bat  how  woald  it  be  if  the  life- 
interests  were  not  sufficient  f  Clearly,  the  collector  was  in 
that  case  reqaired  to  sell  the  land  itself  and  make  an  abso- 
lute fee-simple  title  to  the  porchaser.  The  value  of  a  life- 
estate,  in  consequence  of  age  or  infirmity,  might  be  much 
l^ss  than  the  amount  of  taxes ;  or  where  these  obstacles  were 
not  present  the  uncertainty  of  its  duration,  at  best,  might 
prevent  a  sale.  In  either  of  these  cases  the  collector  has 
authority  to  sell  the  whole  estd>te.  It  is  not  unlike  the  case 
of  the  owner  of  several  lots,  one  of  which  has  been  sold  for 
enough  to  pay  the  taxes  on  all.  There  the  collector  can  sell  no 
more  than  the  one.  That  does  not  prove,  however,  that  the 
tiax  assessed  to  each  is  not  a  lien  upon  each.  In  the  present 
instance,  the  aggregate  sum  of  the  general  taxes  in  arrear 
and  unpaid,  together  with  the  legal  charges  and  interest,  was 
$1,022.62.  The  annual  rent  from  the  property  has  been 
$600.99,  without  allowance  for  repairs  or  insurance.  It  Ib 
quite  improbable,  we  think,  that  the  life-interest  owned  by  the 
defendant  in  this  property  would  bring  at  a  tax-sale  the 
amount  of  the  arrears.  The  life-interest  vested  in  the  de- 
fendant is  not  an  interest  for  his  own  life,  but  for  that  of 
Cornelius  Boyle. 

It  is  manifest,  therefore,  that  if  these  arrears  of  taxes  which 
have  been  accumulating  since  1865,  and  each  year  with  an 
increased  ratio,  are  to  remain  unpaid  by  the  tenant  for  life^ 
and  increase  firom  year  to  year,  the  whole  burden  may  ulti- 
mately fall  upon  the  estate  of  these  complainants. 

There  is  no  question  as  to  the  i>ersonal  liability  of  the  de- 
fendant to  meet  these  charges.  He  is  the  owner  of  a  life- 
interest  in  the  property,  and  is  in  the  enjoyment  of  it6  rents 
and  profits,  which  are  considerable.  The  life-estate  is  pre- 
carious at  least,  becoming  every  day  less  and  less  valuable, 
and  the  interests  of  those  in  expectancy  require  immediate 
and  adequate  protection. 

That  a  court  of  equity  possesses  jurisdiction  to  apply  the 
remedy  in  such  a  case  as  the  present  is  not  to  be  doubted. 
In  1  Story's  Eq.,  sees.  483  and  484,  the  author  says :  ^*  But  a 
more  beneficial  exercise  of  equity  jurisdiction  in  cases  of  ap- 
portionment and  contribution  is  in  cases  where  incumbrances, 
fines,  and  other  charges  on  real  estate  are  required  to  be  paid 
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off,  or  are  actnally  paid  off,  by  some  of  the  parties  in  interest."' 
<^  This  may  be  illastrated  by  one  of  the  most  common  cases, 
that  of  an  apportionment  and  contribution  toward  a  mortgage 
upon  an  estate  where  the  interest  is  required  to  be  kept  down, 
or  the  incumbrance  paid."  So  in  Smith's  Manual  of  Equity, 
340,  it  is  said:  ^^An  apportionment  m«ybe  made  either  of  a 
benefit,  or  of  an  incumbrance,  loss,  expense,  oi*  liability ;  and 
in  case  of  apportionment  of  the  latter  class,  a  corresponding 
contribution  is  enforced  consequent  upon  such  an  apportion- 
ment" 

In  the  present  instance,  the  District  of  Columbia  is  one  of 
the  parties  defendant,  the  amount  of  the  incumbrance  ia  as- 
certained, the  liability  of  the  defendant  for  its  payment  is  not 
disputed,  and  the  contribution  may  and,  we  think,  ought  to^ 
be  enforced. 

Decree  afibmed. 
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TUOKBE  &  SHERMAN  vs.  JAMBS  M.  OBMES  AITO 

OATHAEmE  SHYNE. 

I.  Testimony  of  witnesses  tending  to  show  an  alteration  in  the  nam<B  of 

the  grantee  in  a  conveyance  of  real  property  will  not  affect  the  valid- 
ity of  the  deed  when  no  such  alteration  appears  npon  its  faucef  and 
when  it  is  evident  that  the  witnesses  are  laboring  under  an  obvious 
and  palpable  mistake. 

II.  A  mechanic's  lien  under  our  statute  begins  only  ftom  the  time  of  filing 
the  notice,  and  a  purchaser  at  any  time  before  such  notice  is  filed  takes 
a  good  title. 

STATEMENT  OF  THE  CASE. 

The  Gomplainants,  Tucker  &  Sherman,  filed  notice  of  a 
mechanic's  lien  on  the  20th  day  of  Janaary,  1872,  and  in  the 
following  Angnst  commenced  this  suit  to  enforce  the  same, 
and  in  December  a  decree  was  passed  under  which  the 
trustees  sold  lot  235,  in  Gilbert's  subdivision  of  square  675, 
in  the  city  of  Washington,  to  said  Tucker  &  Sherman.  The 
materials  in  the  account  of  the  complainants  were  furnished 
the  defendant  James  M.  Ormes,  for  the  construction  of  eight- 
een buildings,  one  of  which  was  situated  on  the  above-men- 
tioned lot. 

For  the  purpose  of  setting  aside  the  decree  and  the  sale 
under  it,  Catharine  Shyne  intervened  with  her  petition  in 
said  suit,  on  the  6th  day  of  January,  1874,  upon  the  ground 
that  she  had  purchased  the  property  from  the  said  James  M. 
Ormes  on  the  25th  day  of  September,  1871,  and  before  the  com- 
plainants had  filed  their  notice  of  lien.  In  their  answer  to 
this  petition  the  complainants  deny  the  conveyance  to  Mrs. 
Shyne,  and  state  that  on  or  about  the  first  of  August,  1871, 
the  said  defendant  James  M.  Ormes  was  the  owner  in  fee  of 
the  premises  described  in  said  petition  and  was  engaged  in 
erecting  buildings  thereon,  and  that  during  said  month  of 
August  the  said  Ormes  purchased  of  these  plaintiffs  certain 
materials  for  said  buildings  and  continued  to  purchase  such 
materials  as  he  needed  for  the  construction  of  said  buildings 
&om  time  to  time  until  the  following  January,  when  the  par- 
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chase  by  said  Ormes  of  materials  for  said  houses  from  said 
plaintiffs,  and  which  were  used  in  the  construction  of  the 
same,  amounted  to  the  sum  of  about  three  thousand  nine 
hundred  and  seventy-one  dollars,  all  of  which  remained  un- 
paid except  the  sum  of  about  thirteen  hundred  and  forty- 
seven  dollars,  leaving  a  balance  due  these  plaintiffs  of  about 
twenty-six  hundred  and  fourteen  dollars,  for  which  last  sum 
these  plaintiffs  on  the  20th  day  of  January,  1872,  filed  their 
lien  against  said  lots,  and  subsequently  such  proceedings 
were  had  as  resulted  in  the  sale  of  the  lots  and  improvements 
as  stated  in  said  petition. 

The  facts  are,  as  shown  by  the  evidence,  that  Mrs.  Shyne 
was  the  owner  of  part  of  a  lot  on  F  street  in  said  city  of 
Washington,  and  that  said  James  M.  Ormes  owned  three  lots 
on  K  street,  and  among  them  the  one  now  in  controversy. 
B.  F.  Gilbert  entered  into  an  agreement  with  Ormes  some 
time  in  September  to  exchange  certain  property  for  three 
lots.  Some  time  in  ^N'ovember  following  Gilbert  agreed  with 
Mrs.  Shyne  to  exchange  these  lots  for  the  property  which 
she  owned  on  F  street,  and  in  order  to  save  a  multiplicity  of 
deeds  it  was  arranged  that  Ormes  should  convey  direct  to 
Mrs.  Shyne,  which  was  accordingly  done.  The  consideration 
paid  by  Mrs.  Shyne  was  the  sum  of  $22,500,  and  the  deed 
from  Ormes  to  her  was  not  actually  delivered  until  the  11th 
day  of  December,  1871,  which  would  be  upward  of  five 
weeks  before  the  mechanics'  lien  was  filed.  The  complain- 
ants claim  that  the  deed  from  Ormes  was  first  made  out  to 
Gilbert,  and  that  there  was  an  erasure  of  Gilbert's  name  as 
grantee,  and  that  of  Gatharine  Shyne  inserted  in  his  stead ; 
but  the  deed  was  produced,  and  it  shows  no  such  alteration 
on  its  face,  and  no  erasure  has  been  made  in  the  grantee's 
name.  Upon  this  showing  the  oouil;  below  set  aside  the  sale, 
and  the  case  is  now  here  on  appeal  from  that  decree. 

J.  Daniels  for  complainants. 

N.  F.  Oleary  for  Mrs.  Shyne. 

By  the  OouBT : 

We  think  the  decree  setting  aside  the  sale  ought  to  be 
af^rmed.    The  complainants'  notice  of  lien  was  not  filed  in 


654  Supreme  Goubt,  D.  C.  [Septic 

TMsker  A  ShenuiB  ts.  Ohms  et  tA. 

the  clerk's  office  until  upwards 'of  five  weeks  after  Oatharme 
Shyne  had  purchased  the  property  for  a  large  consideration. 
She  was,  therefore,  the  owner  of  the  title  long  before  Tucker 
&  Sherman  had  any  lien  whatever.  We  repeat  our  roling 
made  at  the  last  general  term,  to  the  effect  that  a  mechanic's 
lien  under  our  statute  begins  only  from  the  time  of  filing  the 
notice,  and  that  a  purchaser  at  any  time  before  such  notice 
is  filed  takes  a  good  title.  OvUan  et  dL  vs.  HoUen^  a%U^ 
page  463. 

We  also  hold  that  the  testimony  of  witnesses  tending  to 
show  an  alteration  in  the  name  of  the  grantee  in  the  con- 
veyance to  Mrs.  Shyne  does  not  affect  the  validity  of  the 
deed,  as  no  such  alteration  appears  upon  its  face,  and  it  is 
also  evident  that  the  witnesses  are  laboring  under  an  obvi- 
ous and  palpable  mistake  of  fact 

Decree  affirmed. 
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WM,  V.  J.  MEECER  vs.  SOPHIA  L.  MERCBR. 

In  Equity.— No.  3383. 

I.  Where  ft  final  decree  in  an  eqaity  suit  does  not  conform  to  the  deoisipn, 
the  proper  method  to  hftve  snoh  decree  correpted  is  by  motion  lor  a 
rehearing. 

n.  In  a  suit  for  a  divorce  the  oonrt  can  grant  a  rehearing  for  the  pu^poee 
of  conforming  the  decree  to  the  decision  at  any  time  before  the  end  of 
the  next  term,  nnder  the  87th  Rule  in  Equity  of  this  court 

STATBVSNT  OF  THS  OASS. 

A  bill  was  filed  by  the  complainant  for  a  divorce  from  tbe 
bond  of  matrimony ;  an  answer  was  interposed  and  proofs 
were  taken,  and  after  the  cause  was  heard  upon  bill,  answer, 
«Qd  proofs,  the  justice  made  the  following  order: 

*<  This  cause  comes  on  to  be  heard  on  this  the  25th  4ay  pf 
June,  1874,  on  the  bill,  answer,  replication,  aud  proofs,  and 
thereupon  it  is  ordered,  adjudged,  and  decreed  th{^t  the  bill 
be  dismissed  and  the  complainant  pay  the  costs." 

On  the  25th  day  of  July,  during  the  i^ext  special  term,  a 
petition  of  review  was  filed,  the  material  part  of  which  is  a 
statement  that  the  decree  actually  signed  and  entered  of 
record  was  inadvertently  signed  in  the  words  before  quoted, 
when  in  fact  the  justice  announced  orally  frpm  the  bepcb, 
when  he  decided  the  case,  that  the  bill  should  be  dimiss^ 
without  prejudice. 

The  further  fact  is  asserted  that  the  complainant  had  for- 
ther  testimony  which  she  might  have  offered,  but  was  advised 
that  she  had  proven  enough. 

This  petition  was  answered  by  the  defendant  substantially 
putting  in  issue  the  facts  above  mentioned,  and  upon  hearing 
this  petition  and  answer  read,  the  justice  made  the  following 
order: 

^^  This  cause  came  on  to  be  heard  at  this  term,  and  there- 
upon, upon  consideration  thereof,  it  is  ordered,  adjudged,  and 
decreed  that  the  decree  passed  June  25, 1874,  in  this  case  be, 
and  the  same  is  hereby,  set  aside,  and  that  the  petition  for 
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divorce  be  and  the  same  is  refased  without  prejadice,  and 
that  the  defendant  pay  the  costs." 

At  the  rehearing  Mr.  Justice  Wylie  made  the  following 
remarks,  which  the  court  here  considers  an  important  part  of 
the  record : 

'^  The  recollection  of  the  court  in  regard  to  this  matter  is 
perfectly  distinct.  The  testimony  is  voluminous,  and  it  pre- 
sented on  the  whole  such  a  case  as  ought  to  justify  the  sepa- 
ration by  the  wife  from  her  husband.  The  husband  was 
unable  to  maintain  his  wife,  much  less  his  children ;  scarcely 
himself;  and  dissensions  had  grown  up  between  husband  and 
wife.  Yet  the  court  did  not  find  in  the  act  of  Congress  au- 
thority to  divorce  this  couple  on  account  of  the  poverty  of  the 
husband  and  his  inability  to  support  his  wife ;  and  on  that 
ground  alone  it  was  with  great  reluctance  compelled  to  dis- 
miss the  petition.  Some  features  looked  very  strongly  to  a 
contrary  decision,  and,  without  regard  to  the  statement  of 
petitioner's  counsel  as  to  testimony  not  taken,  the  court  was 
not  disposed  to  shut  the  door  forever  against  the  wife  in  this 
case.  Sometimes  from  an  inadvertence  all  the  testimony  is 
not  taken  that  might  be,  and  possibly  here  in  a  new  suit  that 
testimony  would  change  the  balance,  for  but  little  more  tes- 
timony is  necessary  to  change  the  result. 

<<For  this  reason  the  court  dismissed  the  bill  without  preju- 
dice.   The  court  supposed  the  clerk  took  down  the  substance 
of  the  decree,  and  afterward  when  the  decree  was  drawn  up 
it  supposed  it  was  in  accordance  with  the  clerk's  minutes. 
It  ascertained  afterward  that  the  decree  had  omitted  a  very 
material  part  of  the  decision.    I  am  inclined  to  think  the 
court  would  have  power  to  correct  such  an  error ;  an  inad- 
vertence of  the  court  or  of  the  clerk,  or  perhaps  both.   I  think, 
for  the  purpose  of  carrying  out  what  was  intended,  we  ought 
not  to  construe  the  rule  strictly  against  the  petitioner.    This 
is  an  equity  rule,  and  to  be  construed  for  the  promotion  of 
equity.    Oovemor  Stanton  says  if  it  is  to  be  interpreted  as  I 
have  intimated,  it  would  allow  a  rehearing  in  every  case. 
But  when  you  take  the  terms  of  the  rule,  the  court  finds  no  diffi- 
culty in  seeing  what  goes  to  the  Supreme  Court  of  the  United 
States  and  what  not.    In  all  cases  where  an  ultimate  appeal 
lies  to  the  Supreme  Court  of  the  United  States,  we  are  pro- 
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hibited  from  a  rehearing.    la  divorce  cases,  however,  no  sach 
appeal  lies,  and  consequently  they  can  be  reheard  on  a  mo- 
tion under  this  87th  rule.    The  decree  will  be  set  aside,  and  a 
decree  passed  conforming  to  the  decision." 
From  the  last  decree  the  defendant  appeals  to  this  court. 

R,  D.  Mmsey  for  complainant. 

Fred.  P.  Stanton  for  defendant. 

Mr.  Justice  MaoArthur  stated  the  case,  and  delivered 
the  opinion  of  the  court : 

At  the  special  term,  held  on  the  25th  day  of  June,  1874, 
this  case  was  heard  upon  the  pleadings  and  proofs,  and  a  de- 
cree passed  dismissing  the  bill  at  complainant's  cost.  On 
the  25th  day  of  July  following,  which  was  before  the  end  of 
the  next  term  of  the  court,  the  complainant  filed  a  petition 
stating  that  when  Mr.  Justice  Wylie,  who  beard  the  case,, 
announced  his  decision  dismissing  the  bill  the  counsel  for 
complainant  informed  said  court  that  he  had  additional  evi- 
dence which  he  regarded  as  important  to  his  client,  but  that 
he  omitted  to  produce  it  for  the  reason  that,  in  his  judgment, 
he  had  proved  enough;  that  thereupon  the  court  said  the  bill 
would  be  dismissed  without  prejudice.  It  is  further  stated 
in  said  petition  that  the  decree  which  was  prepared  by  de- 
fendant's counsel  and  signed  by  the  court,  instead  of  con- 
forming to  such  decision  dismissed  the  bill  generally  with 
costs  against  plaintiff,  and  that  such  decree  was  signed 
inadvertently  and  does  the  complainant  injustice,  and  the  pe- 
tition then  prays  the  court  to  review  and  revise  the  same,  so 
as  to  conform  it  to  the  decision  orally  expressed  by  the  said 
court. 

On  the  4th  of  August  the  defendant  filed  his  answer  to 
the  bill  of  review.  This  answer  alleges  that  the  decree  of 
the  25th  of  June  was  drawn  according  to  what  the  defend- 
ant's solicitor  understood  was  the  order  of  the  court,  and 
that  said  solicitor  was  informed  by  the  justice  that  he  had 
signed  the  decree  as  written,  and  that  no  intimation  was 
given  that  the  bill  was  to  be  dismissed  without  prejudice. 
42  D  c 
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The  answer  also  insists  that  the  facts  stated  in  the  petition 
of  review  do  not  justify  any  rehearing,  and  that  the  decree 
as  recorded  was  just  and  right  on  the  proofs  in  the  case,  and 
asks  for  the  same  advantage  by  this  answer  as  might  have 
been  had  by  demurrer. 

On  the  6th  of  August  the  decree  of  the  25th  of  June  was 
set  aside,  and  it  was  ordered,  adjudged,  and  decreed  '^  that  the 
petition  for  divorce  be  and  the  same  is  hereby  refused,  with- 
out prejudice,  and  that  the  defendant  pay  the  costs." 

From  this  decree  an  appeal  is  taken  by  the  defendant  io 
the  court  below. 

We  desire  in  the  first  place  to  make  an  observation  upoD 
the  practice  adopted  by  the  complainant's  solicitor  in  pre- 
senting this  matter  to  the  court  below,  fie  styles  it  a  peti- 
tion of  review,  and  asks  for  a  review  of  the  decree.  There  is 
no  proceeding  in  this  form  known  to  our  practice.  The  relief 
asked  for  can  only  be  obtained  on  a  motion  for  a  rehearing, 
(2  Daniel's  Gh.,  1233,)  and  this  is  expressly  provided  for  by 
the  d7th  equity  rule  of  this  court.  A  bill  of  review  is  a  col- 
lateral suit,  and  lies  after  the  first  decree  is  enrolled,  and  is 
founded  upon  an  averment  of  newly -discovered  evidence,  or 
for  error  in  law  appearing  upon  the  face  of  the  decree  com- 
plained of.  The  petition  here  does  not  purport  in  this  sense 
to  be  a  bill  of  review,  but  simply  seeks  to  have  a  decree  cor- 
rected, so  that  it  will  conform  to  the  decision.  The  proper 
method  to  accomplish  this  is  by  applying  to  have  the  case 
reheard.  2  Daniel's  Oh.  Pr.,  1232  ;  Bweh  vs.  ScoU^  1  Bland, 
120 ;  Clark  vs.  Hall^  7  Paige,  382.  But  as  it  appears  the 
application  was  presented  to  the  special  term,  as  it  certainly 
was  here,  as  if  it  were  a  motion  for  rehearing,  we  will  con- 
sidei'  it  in  that  light,  especially  as  it  was  evidently  intended 
to  be  a  motion  of  that  character.  These  remarks  are  made 
now  that  the  practice  may  not  be  drawn  into  precedent  here- 
after. 

It  appears  from  the  statement  of  the  case  that  the  justice 
holding  the  special  term  on  the  25th  of  June,  1874,  annoanced 
his  decision  orally,  dismissing  the  bill  without  prejudice,  Xo 
minutes  of  the  decree  were  taken  by  the  clerk.  Afterward 
the  defendant's  solicitor,  who  understood  that  the  bill  was 
dismissed  without  any  qualification,  drew  up  a  decree  to  that 
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effect,  which  was  signed  by  the  court.  The  counsel  for  peti- 
tioner, as  a  reason  for  not  preparing  the  decree,  states  that  he 
supposed  the  clerk  would  make  an  entry  of  the  opinion  of 
the  court,  and  that  he  was  called  out  of  town  in  the  evening. 
It  will  be  seen  that  his  statement,  that  the^bill  was  dismissed 
without  prejudice,  is  confirmed  by  the  remarks  of  the  justice 
tii^  granting  the  rehearing. 

CM  the  part  of  the  defendant  it  is  contended  that  the  spe- 
cial tenii  has  no  authority  to  make  an  alteration  in  the  decree 
of  the  25th  of  June,  after  the  term  at  which  it  was  signed. 
It  is  well  settled  in  chancery  practice  that  an  application  to 
alter  or  modify  a  ducree  after  the  adjournment  of  a  term  will 
not  be  entertained. 

If  the  party  is  entitled  to  relief,  he  must  then  resort  to  a 
bill  of  review.  In  case,  however,  of  a  mere  formal  or  clerical 
error,  the  court  can  correct  U  even  though  the  term  has 
expired,  but  with  this  exception  all  the  authorities  concur  in 
the  position  just  mentioned.  The  87Ui  Rule  in  Equity  of  this 
court  has  changed  this  principle  in  chancery  practice  to  a 
limited  extent;  it  reads  as  follows : 

'<  Every  petition  for  a  rehearing  shall  contain  the  special 
matter  or  cause  on  which  such  rehearing  is  applied  for,  shall 
be  signed  by  counsel,  and  the  facts  therein  stated,  if  not 
apparent  on  the  record,  shall  be  verified  by  the  oath  of  the 
party  or  by  some  other  person.  Ko  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall 
have  been  entered  and  recorded,  if  an  appeal  lies  to  the  su- 
preme court.  But  if  no  appeal  lies,  the  petition  may  be 
admitted  at  any  time  before  the  end  of  the  next  term  of  the 
eourt,  in  the  discretion  of  the  court." 

Now,  as  we  have  seen,  the  first  decree  was  signed  on  the 
25th  of  June,  and  the  petition  was  filed  before  the  end  of 
the  next  term  of  the  court.  It  follows,  if  this  is  a  case  in 
which  no  appeal  lies  to  the  Supreme  Court,  the  motion  for 
a  rehearing  was  made  within  the  time  prescribed  by  our  own 
rule.  But  it  has  been  suggested  that  the  rule  refers  to  the 
supreme  court  of  the  District  of  Columbia.  A  majority  of 
the  judges,  however,  are  of  opinion  that  such  is  not  the 
meaning  of  the  rule.  The  nature  of  the  jurisdiction  of  the 
general  term  shows  that  such  cannot  be  the  design  of  said 
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rale.  The  right  of  appeal  from  the  special  to  the  general 
term  of  this  court  extends  withoat  limitation  to  every  final 
decree  or  judgment  in  equity.  The  language  of  the  statute 
is  that  "  any  party  aggrieved  by  any  order,  judgment,  or 
decree  made  or  pronounced  at  any  such  special  term,  may, 
if  the  same  involve  the  merits  of  the  action  or  proceeding, 
appeal  therefrom  to  the  general  term  of  said  supreme  court, 
and  upon  such  appeal  the  general  term  shall  review  such 
order,  judgment,  or  decree,  and  affirm,  review,  or  modify  the 
same  as  shall  be  just."    (12  Stats,  at  Large,  p.  763,  sec.  5.) 

It  is  to  be  observed  that  appeals  are  mentioned  in  this  sec- 
tion as  lying  to  the  general  term,  and  this  is  appropriate 
phraseology,  for  it  would  seem  incompatible  with  the  unity 
of  the  court  to  talk  of  taking  an  apx>eal  to  itself.  There  are 
several  cases  in  which  the  jurisdiction  of  this  court  is  ezcla- 
sive— suits  for  divorce,  criminal  prosecutions,  and  in  civil 
suits  where  the  amount  does  not  exceed  a  certain  sum — and 
of  course  in  such  cases  no  appeal  lies  to  the  Supreme  Court 
of  the  United  States.  We  think  it  was  this  class  of  cases 
that  was  intended  to  be  regulated  by  the  rule  in  qaestioD, 
and  therefore  conclude  that  the  motion  for  a  rehearing  was 
made  within  the  time  limited  for  that  purpose  by  the  rule  of 
court. 

We  confine  our  decision  to  this  point.  We  declined  to 
hear  the  case  de  novo  upon  the  merits.  The  bill  was  dis- 
missed without  prejudice,  at  defendant's  costs,  and  he  takes 
the  appeal.  It  is  a  matter  of  sound  discretion  with  the  jus- 
tice who  hears  a  cause  in  equity  who  shall  pay  the  costs,  and 
his  action  in  dismissing  a  bill  without  prejudice  ought  not  to 
be  reviewed  unless  there  is  a  plain  and  palpable  error,  which 
is  not  the  case  here. 

Decree  below  affirmed. 


Mr.  Justice  Olin  delivered  the  following  dissenting  opiu- 
ion: 

The  last  decree  made  in  this  cause,  and  which  is  appealed 
from,  I  think  is  erroneous,  and  I  will  state  as  brieiiy  as  I  can 
the  reasons  which  induce  that  belief. 

1,  The  term  at  which  the  first  decree  was  entered  and 
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signed  by  the  presiding  justice  had  closed,  and  the  decree 
had  become  a  matter  of  record  and  could  not  be  set  aside, 
altered,  or  modified  at  any  subsequent  term,  except  upon  a 
bill  of  review. 

2.  The  proceedings  in  this  case  subsequent  to  the  entry  of 
this  first  decree  bear  no  resemblance  to  a  bill  of  review.  It 
was  not  so  treated  by  either  court  or  counsel,  though  in  some 
of  the  papers  it  is  spoken  of  as  a  bill  of  review.  It  was  sim- 
ply a  motion  made  on  ex-parte  affidavit  with  notice  to  the 
opposite  party,  and  defended  by  an  ex  parte  affidavit,  and 
upon  these  ex-parte  affidavits  the  former  decree  was  set  aside 
and  the  decree  entered  which  is  appealed  from.  If  the  pro- 
ceeding is  to  be  regarded  as  a  motion  for  a  rehearing  of  the 
case,  the  juclge  might  grant  or  refuse  that  motion  if  his  con- 
struction of  the  87th  Equity  Rule  be  the  proper  one  ;  but 
instead  of  that  he  decides  the  whole  controversy  upon  the 
ex  parte  affidavits,  revokes  his  former  decree,  and  enters  a 
new  and  different  decree  j  this  was  wholly  irregular.  If  a 
rehearing  was  granted  the  parties  should  have  been  at  liberty 
to  take  evidence  on  both  i^ides  in  support  of  their  allegations. 
The  evidence  having  been  closed,  the  cause  set  for  hearing  in 
the  ordinary  course  of  practice  might  be  disposed  of  when 
reached  on  the  calendar  as  are  other  cases ;  but  nothing  of  the 
kiud  was  done,  and  the  proceeding  was  throughout  treated 
as  a  motion  based  on  ex-parte  affidavits,  and  upon  reading 
those,  apparently,  the  order  appealed  from  was  made. 

It  is  attempted  to  justify  this  order  under  and  in  pursuance 
of  the  87th  Rule  in  Equity,  but  I  submit,  with  all  deference  to 
the  learned  judge  who  tried  this  cause,  it  has  no  application 
whatever  to  the  case.  It  was  not  intended,  to  my  certain 
knowledge,  to  have  any  such  construction  or  meaning  as  put 
upon  it  by  thie  justice  who  tried  this  cause.  In  his  opinion, 
printed  in  this  case,  he  has  injected  into  the  rule  after  the 
words  Supreme  Court "  United  States.^  The  rule  says  nothing 
of  the  kind,  and  was  not  intended  to.  Having  chiefly  been 
instrumental  in  preparing  and  drawing  up  the  equity  rules 
that  were  subsequently  adopted  by  this  court,  I  am  well 
aware  of  what  was  intended  by  the  87th  rule.  The  words,  in 
the  rule,  "supreme  court"  were  intended  to  refer  to  and  mean 
the  supreme  court  of  the  District  of  Columbia,  and  not  the 
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Supreme  Court  of  the  United  States,  and  any  other  construc- 
tion of  the  rule  seems  to  me  worse  than  nonsense,  since  by 
the  rules  of  law  and  by  the  organic  act  creating  this  court 
no  appeal  whatever  lies  to  the  Supreme  Court  of  the  United 
States  from  any  order  Judgment,  or  decree  made  at  a  special 
term  by  one  of  the  justices  of  this  court.  The  meaning  of 
the  rule  is  simple,  clear,  and  obvious,  and  it  is  simply  this, 
that  the  justice  holding  a  special  term  may  in  his  discretion 
entertain  a  motion  for  opening,  modifying,  or  altering,  or 
reviewing  any  decree  passed  at  any  former  term,  providing 
such  decree  or  order  was  not  appealable  to  the  supreme 
court;  that  is,  to  this  court  in  banc  or  in  general  term. 

It  will  be  remembered  by  most  of  my  brethren  upon  the 
bench  who  took  their  seats  upon  the  passage  of  the  organic 
act  creating  this  court,  that  much  controversy  and  discussion 
arose  whether  the  act  created  one  or  a  half-dozen  courts,  or 
whether  it  created  one  court  known  as  the  supreme  court. 
For  this  coustruetion  we  all  contended,  and  our  construction 
of  the  law  was  finally  settled  by  an  act  of  Congress  passed  soon 
after  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  ex-parte  Bradley.  If  the  rule  had  simply  said 
that  where  no  appeal  lies  to  the  supreme  court  of  the  District 
of  Columbia,  or  the  supreme  court  of  this  District  sitting  in 
banc,  the  meaning  of  it  would  have  been  too  plain  and  obvious 
to  admit  of  dispute,  and  all  that  ren  ders  the  rule  at  all  obscure 
is  thrusting  into  it  after  the  words  ^^  supreme  court  ^  '<  United 
States^instead  of  Districtof  Columbia.  Lastly,  if  I  am  wrong 
in  all  this,  the  great  question  in  the  case  remains  whether  the 
proceedings  subsequent  to  the  first  decree  be  called  a  motion 
for  a  rehearing  or  a  bill  of  review.  Are  there  any  facts  stated 
in  the  papers  which,  according  to  the  rules  and  practices  of 
a  court  of  equity,  will  permit  a  decree  to  be  opened  and  the 
cause  again  to  be  proeeeded  in  as  though  no  decree  had  been 
made  I  For  that  is  truly  the  effect  of  this  order  or  last  decree. 
It  is  true  the  justice  simply  modifies  the  first  decree,  but  if  he 
had  a  right  to  open  it  he  might  go  on  and  grant  a  divorce 
just  as  well  as  make  the  second  decree. 

The  rule  is  not  to  be  tested  by  the  extent  of  the  change  of 
the  first  decree,  but  by  the  principle  upon  which  any  change 
is  made.    Looking  at  the  papers  in  the  case,  I  am  constrained 
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to  say  there  is,  in  my  opinion,  no  groand  whatever  for  the 
last  decree.  Dismissing  a  bill  withoat  prejudice  is,  in  chan- 
cery, equivalent  to  granting  a  new  trial  in  a  court  of  law,  and 
is  governed  in  both  cases  by  rules  as  clearly  prescribed  and 
as  well  defined  as  it  is  possible  to  do.  It  would  indeed  be  a 
novel  ground  in  an  application  for  a  new  trial  at  law  or  a 
rehearing  of  a  cause  in  a  court  of  equity  that  the  counsel  or 
attorney  did  not  give  all  the  testimony  on  the  first  trial  he 
might  have  given  had  he  not  supposed  he  had  given  enough. 
To  grant  a  new  trial  on  such  grounds  would  be  offering  a 
premium  to  knaves  or  fools,  which  a  court  of  equity  seldom 
does. 

The  only  other  ground  for  a  rehearing  alleged  is  that  a 
decree  signed  by  the  court  was  inadvertently  signed.  Judg- 
ing from  the  opinion  expressed,  this  last  ground  seems  to 
have  been  the  controlling  one  that  resulted  in  the  last  decree. 
This  last  decree  or  order  was  actually  signed  by  the  justice. 
I  think  he,  and  all  claiming  under  his  decree  or  affected  by  it, 
are  estopped  from  disputing  its  validity,  unless  some  fraud 
or  imposition  was  practiced  upon  him  to  obtain  his  signature 
to  the  decree,  nothing  of  which  is  alleged  or  pretended. 

To  hold  the  contrary  doctrine  would  require  us  in  all  cases 
to  trust  to  the  treacherous  and  uncertain  memory  of  the  judge 
rather  than  to  the  judicial  records  subscribed  by  his  own 
hand. 
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ACTION. 


See  Contract,  1, 8. 

corpo ration,  1. 2,  3,  4. 
Husband  and  wife,  1,2. 
Parties,  1,2. 
Municipal  vouchers,  1,2. 

1.  By  the  rales  of  the  common  law.  a  married  woman,  to  whom  a  draft, 

promissory  note,  or  other  promises  are  made,  cannot  maintain  an 
action  thereon  in  her  own  name  daring  coverture.  When  the 
cause  of  action  is  in  her  own  right,  her  hasband  was  required  to 
be  joined  with  her  in  the  suit.    Kimhro  vs.  National  Bankf  61. 

2.  The  act  of  Congress  regulating  the  rights  of  married  women  in  this 

District  has  not  changed  the  rules  of  the  common  law,  so  as  to  enable 
a  married  woman  to  maintain  an  action  in  her  own  name  upon 
a  chose  in  action  which  she  had  prior  to  the  passage  of  the  law.    Ih, 

3.  Where  it  was  agreed  that  the  owner  should  have  the  reasonable  use 

of  the  property,  and  pay  the  expenses  of  keeping  the  same,  and  he 
tendered  the  sum  advanced  within  six  months,  but  the  pledgee  had 
disposed  of  the  property  to  a  third  party :  heldj  that  the  owner 
may  maintain  trover  for  their  conversion  ;  heldf  also,  that  if  the 
latter  had  been  deprived  of  the  reasonable  use  of  the  property,  the 
expenses  of  keeping  it  could  not  be  recovered  from  him.  Stark- 
weather vs.  Prince f  144. 

4.  The  testimony  showed  that  the  payee  named  in  a  promissory  note  died 

in  1863,  and  that  his  widow  acted  for  some  time  afterward  as  sole 
executrix  of  his  will,  and  in  that  character  indorsed  the  note  to  the 
plaintiff.  Held  that,  in  order  to  enable  plaintiff  to  maintain  an 
action  apon  said  note,  it  is  necessary  to  produce  and  prove  a  will 
conferring  authority  upon  such  executrix  to  transfer  such  note  ab- 
solutely as  the  property  of  the  plaintiff.    Russell  vs.  Bussell,  263. 

5.  The  defendant  is  a  Virginia  railroad-corporation,  and  had  an  agreement 

with  a  similar  corporation  in  the  District  of  Columbia,  by  which 
the  defendant  ran  its  trains  over  the  track  of  the  latter,  into  said 
District,  and  through  the  city  of  Washington,  said  trains  being  in 
the  charge  of  the  servants  and  agents  of  the  defendants,  except  the 
conductor,  who  was  in  the  employment  of  the  company  whose 
track  the  defendant  so  used.  Held,  that  the  defendant  is  liable  for 
a  personal  injury  produced  by  carelessness  on  the  part  of  defendant's 
agents  in  running  p.  train  of  cars  through  the  city  of  Washington 
on  the  track  of  the  other  company.  Mills  vs.  Railroad  Company, 
285. 
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G.  The  right  of  action  for  a  tort  to  the  person  dies  with  the  person  injured. 
Chichester  vs.  Chilian  Transfer  Company^  295. 

7.  C.  executed  a  deed  of  trust  on  real  estate  to  secure  a  note  iPbr  $1,000- 

He  afterward  conveyed  the  premises  in  fee  to  O.,  whom  he  alleges 
verbally  agreed  to  assume  the  incumbrance.  The  plaintiff  subse- 
quently purchased  the  premises  at  auction,  without  being  informed 
of  said  agreement,  and  conveyed  to  B.  with  covenants  of  warrantee ; 
and,  in  order  to  protect  the  title  of  his  vendee,  purchased  the  not« 
in  question,  and  brought  this  action  thereon  against  C.  HeLd^  that 
the  equities  between  C.  and  G.  furnished  no  defense  against  the 
present  plaintiff.    Eastwood  vs.  Carrington,  299. 

8.  The  act  of  Congress  to  provide  a  government  for  the  District  of  Colum- 

bia creates  the  board  of  public  works,  and  provides  that  they  "shall 
have  entire  control  of  the  streets,  and  shall  make  all  regulations 
for  keeping  them  in  repair,','  and  the  members  of  the  board  are  to 
be  appointed  and  paid  by  the  United  States.  It  t«,  iher^ort,  held, 
that  they  act  independently  of  the  municipal  government  of  the 
District,  and  that  the  District  is  not  liable  in  an  action  at  law  for 
damage  occasioned  by  the  negligence  or  misconduct  of  the  said 
board.    Barnes  vs.  District  of  Columbiaf  322. 

9.  The  plaintiff,  who  is  a  newspaper-carrier,  alleges  that  a  former  proprie- 

tor of  the  Daily  Morning  Chronicle  agreed  to  give  him  theezclnsiYe 
right  to  sell  and  deliver  that  paper  on  a  certain  route  in  Washing- 
ton; that  such  owner  sold  out  to  another  person,  and  that  defend- 
ant has  succeeded  to  the  ownership  of  the  paper,  and  that  he  renewed 
the  contract  with  both.  He  alleges  performance,  but  claims  that 
defendant  broke  the  contract  by  refusing  to  deliver  to  him  any 
more  papers.  Held,  that  the  plaintiff  could  not  maintain  an  aetion 
on  said  contract,  for  the  reason  that  it  is  void  for  uncertainty  and 
want  of  mutuality ;  also  for  the  reason  that  it  is  not  alleged  to  be 
in  writing  or  to  be  performed  within  a  year,  and  is  therefore  void 
within  the  4th  section  of  the  statute  of  frauds.  Fallon  vs.  Chnmidf 
Publishing  Company,  485. 

10.  Where  a  through-line  for  transportation  of  passengers  and  freight  is 

established  by  the  owners  of  different  railroads,  the  first  carrier 
who  receives  fare  for  the  whole  route,  and  gives  a  through-check 
for  baggage,  becomes  liable  for  any  loss  or  iigury,  not  only  on  its 
own  line,  but  on  any  other  road  in  the  connecting  line  throughout 
the  entire  distance.  Croft  vs.  Baltimore  and  Ohio  Railroad  Company, 
492. 

11.  Where  three  companies  constitute  a  through -line,  and  tiie  fare  re- 

ceived for  through-tickets  is  accounted  for  by  the  first  company  to 
the  other  eompanies,  according  to  a  tariff  established  by  each  com- 
pany for  itself,  and  there  is  no  division  of  profits  or  losses,  snch  ao 
arrangement  is  not  a  partnership,  involving  joint  liability,    lb. 

12.  No  other  company  can  be  sued  for  a  loss  unless  such  occurred  on  its 

own  line.     lb. 
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13.  Where  the  defendant  ia  the  payee  and  first  indor^er  on  a  series  of 
promissory  notes,  and  the  plaintiff's  name  is  used  as  second  in- 
dorser,  and  both  became  parties  to  the  paper  for  the  accommodation 
of  the  maker,  if,  upon  notice  of  non-payment,  the  plaintiff  takes  np 
said  notes,  he  may  maintain  an  action  against  the  said  first  indorser 
for  the  amount  advanced  on  account  of  such  payment.  Pomeroy  vs. 
C7arA-c/a/.,  606. 

ADVERSE  POSSESSION. 

1.  Where  a  widow  remains  in  occupation  of  the  family  residence  for  a 

period  of  forty  years  after  the  death  of  her  husband,  under  a  claim 
of  ownership,  an  adverse  possession  arises  which  will  bar  an  action 
of  ejectment  by  the  heirs  of  the  husband.    Hogan  vs.  Kurtz,  135. 

2.  The  knowledge  of  the  heirs  of  the  exclusive  character  in  which  she 

holds  may  be  presumed  from  such  continuous  possession  when 
combined  with  other  circumstances,    /b. 

3.  An  ejectment,  instituted  thirty  years  before  the  present  action  by  the 

ancestor  and  grantors  of  the  present  plaintiffs,  which  was  resisted 
and  defeated  by  the  widow,  is  a  sufficient  proof  that  the  heirs  of 
the  husband  knew  she  was  not  holding  the  premises  in  subordina- 
tion to  their  rights.    Ih, 

AGENT. 

See  Trustek,  1. 

APPEAL. 

See  Injunction,  6. 

1.  An  appeal  does  not  lie  to  the  general  term  from  an  order  made  at  the 

circuit,  setting  aside  a  verdict  for  plaintiffs  and  granting  a  new 
trial.    Philp  ^  Solomons  vs.  Gardner  f  Angus,  1G5. 

2.  A  preliminary  injunction  not  a  final  order  or  decree,  and  not  appealable. 

Barber  vs.  Strong,  574. 

ARBITRATION. 

See  Inscrancb  of  life,  4, 5, 6. 
AMENDMENT. 

1.  An  information  in  a  criminal  case  charged  the  defendant  with  keeping 
a  tippliug-house  "  at  house  No.  1601 Q  street,"  in  the  city  of  Washing- 
ton, and,  on  the  trial  of  the  cause  before  a  jury,  it  was  provoB  by  the 
witnesses  for  the  prosecution  that  defendant  committed  the  offense 
at  No.  1601  Twelfth  street.  The  attorney  for  the  District  then 
asked  permission  of  the  court  to  amend  the  information  by  striking 
out  the  house,  number,  and  street  laid  in  such  information,  which 
was  allowed,  the  defendant  excepting.  Meld,  that  such  amend- 
ment could  not  be  made  at  the  trial  of  the  cause.  DiHrict  of  Co- 
lunthia  vs.  Herlxhy,  466. 
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2.  Where  a  criminal  information  is  required  by  statate  to  be  under  oath, 

it  cannot  be  amended  at  the  trial  of  the  cause  in  any  manner 
affecting  the  charge  against  the  defendant.    Ih. 

3.  The  act  of  assembly  providing  that  technical  or  clerical  errors  may  be 

amended  at  the  trial,  extends  only  to  formal  or  ministerial  mis- 
takes.   Ih. 

ASSIGNMENT. 

See  Attorney  at  law,  3. 

ATTORNEY  AT  LAW.      " 

1.  An  attorney  or  counselor  at  law  who  successfully  i>rosecutes  a  private 

claim  against  the  United  States,  for  a  contingent  fee  of  the  amount 
allowed,  has  a  lien  upon  the  fund  which  may  be  enforced  against 
the  claimaint,  even  when  the  money  is  in  the  Treasury  of  the 
United  States.     Child  vs.  Trist,  1. 

2.  A  contract  to  prosecute  such  claim  before  Congress  is   not  void  as 

against  public  policy,  when  the  services  ai-e  to  be  rendered  in  an 
open  and  fair  presentation  of  facts,  and  where  no  secret  or  corrupt 
means  are  employed  to  mislead  or  deceive  the  members  of  the  legis- 
lative body.    lb. 

3.  Nor  does  such  an  agreement  operate  as  a  transfer  or  assigDment  of  a 

part,  or  interest  in  the  claim,  so  as  to  make  it  void  by  the  proviii- 
ions  of  the  act  of  Congress  of  February  26,  1853.  It  is  a  method  of 
fixing  the  compensation  in  procuring  the  allowance  of  the  claim.  Ih. 

4.  R.  and  S.  were  attorne3'^s  at  law,  and  agreed  to  conduct  a  suit  in  chan- 

cery for  the  recovery  of  lands  claimed  by  H.  and  wife,  who  agreed 
to  give  said  attorneys  one-third  of  whatever  land  or  money  might 
be  recovered.  A  decree  was  obtained  in  favor  of  H.  and  wife  for 
the  lands,  and  also  for  the  rents  and  profits.  The  attorneys  receive 
one-third  of  such  rents  in  money,  and  bring  this  bill  to  enforce  the 
execution  of  the  agreement  for  an  undivided  third  of  the  land  so 
recovered.  Heldj  that  the  common-law  principle  of  champerty,  as 
relaxed  by  modern  decisions,  is  in  force  in  the  District  of  Columbia 
That  the  agreement  between  R.  and  S.  and  the  defendants,  H.  and 
wife,  being  for  a  part  of  the  land  in  dispute,  was  a  champertous 
contract,  and  therefore  void.  That  contracts  between  attorneys  and 
clients  are  carefully  watched  by  the  courts,  and  will  be  considered 
generally  as  a  security  for  what  the  services  are  really  worth.  That 
agreements  between  attorney  and  client,  fairly  made,  for  contingent 
fees,  will  be  sustained  both  in  law  and  equity.  Stanton  vs.  Hatkin 
el  alf  &58. 

5.  Upon  a  bill  of  interpleader  where  the  fund  in  dispute  has  been  assigned, 
and  had  been  collected  by  the  complainants  upon  a  draft  in  favor  of 
the  assignee,  and  on  his  account,  it  was  held  that  he  was  entitled  to 
the  money  against  his  co-defendant,  who  claimed  it  upon  the  ground 
that  he  had  an  attorney's  lien  upon  the  fund.  Adams  Expren  Om- 
pany  vs.  Adams  et  al.,  642. 
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ATTORNEY  IN  FACT. 

1.  The  acknowledgment  of  a  power  of  attorney  before  the  clerk  of  a 

coanty  court,  with  the  seal  of  the  conrt  affixed,  does  not  raise  a 
presumption  of  law  that  the  instrument  was  executed  by  the  per- 
son mentioned  in  the  certificate  of  said  clerk.  Where  there  is  evi- 
dence tending  to  prove  and  disprove  a  valid  execution,  the  question 
must  be  submitted  to  the  jury  upon  all  the  facts.  Kimhro  vs.  First 
Xational  Bankj  415. 

2.  If  there  is  a  valid  execution  of  a  power  of  attorney,  it  is  a  sufficient 

authority  to  the  attorney  to  place  the  name  of  the  payee  on  the 
back  of  a  draflb,  and  to  receive  the  money  thereon.  Or  if  the  power 
of  attorney  was  left  in  the  hands  of  the  attorney,  to  be  used  by  him, 
and  he  filled  the  blanks  therein,  and  by  that  means  placed  the  in- 
dorsement on  the  draft,  it  would  be  a  good  and  valid  utterance  of 
the  draft  as  against  the  payee,  or  those  claiming  under  her.    lb. 

BILL  OF  EXCHANGE. 
See  Pkomissory  notes. 

Treasury  draft,  1, 2, 3, 4, 5. 

1.  L.  accepted  a  bill  of  exchange  for  the  accommodation  of  T.  H.  <&.  C, 

with  the  understanding  that  they  would  raise  money  on  it  with 
which  to  pay  their  indebtedness  to  plaintiff.  They  also  agreed  to 
take  care  of  the  acceptance,  and  plaintiffs  were  so  informed,  but, 
failing  to  raise  money  on  it,  transferred  it  to  plaintiff  in  payment 
of  such  indebtedness,  and  also  iu  consideration  of  further  advances 
and  forbearance.  Held,  that  this  was  not  a  misappropriation  of  the 
acceptance;  that  such  transfer  was  for  value,  and  in  the  usual 
course  of  business,  and  that  plaintiffs  were  entitled  to  recover 
against  such  accommodation  acceptor.    Leach  ei  aL  vs.  Lewis,  112. 

2.  W.  made  his  bank-check  for  the  accommodation  of  B.,  who  transferred 

it  to  D.  The  latter  did  not  present  it  for  payment  at  the  bank  for 
upward  of  five  mouths.  For  three  or  four  months  after  the  date  of 
the  check,  B.  was  in  solvent  circumstances  and  the  money  could 
have  been  collected  out  of  him,  but  subsequently  he  became  insolv- 
ent, and  so  continned  to  the  time  of  the  trial.  Immediately  before 
the  check  was  presented,  W.  directed  the  bank  not  to  pay  it.  Held, 
that  the  drawer  of  a  check  appropriates  the  amount  it  calls  for  out 
of  the  deposit  to  his  credit  in  the  bank  at  the  time  of  its  date,  and 
he  has  no  right  to  withraw  it  afterward ;  and  also,  if  the  holder  of 
a  check  delays  in  presenting  it,  and  in  the  mean  time  the  bank  fail, 
the  loss  will  be  his  and  not  that  of  the  drawer ;  and  also,  that  the 
check  was  an  accommodation-check  loaned  by  W.  to  B.,  cannot 
exonerate  him  from  liability,  for  he  occupies  the  ground  of  the 
maker  of  commercial  paper.    Dener  vs.  Brown,  350. 
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3.  A  bill  of  exchange  on  three  months,  drawn  in  New  York,  upon  S.  in  the 

city  of  Washington,  and  by  him  accepted  for  the  accommodatioD  of 
the  drawer,  and  returned  to  such  drawer  in  New  York,  where  be 
negotiated  It,  upon  an  agreement  that  the  person  making  the  di^ 
count  should  retain  a  sum  greatly  beyond  the  rate  of  interest  al- 
lowed by  the  laws  of  that  Stat«.  It  was  held,  that  the  validity  of  the 
contract  was  to  be  determined  by  reference  to  the  statute  of  New 
York,  which  declared  a  contract  void  when  usnriooB,  and  that  coD' 
6equently  the  bill  now  in  suit  was  void  for  that  reason.  Gallaudet 
vs.  SykeSf  489. 

4.  An  acceptance  is  to  be  deemed  a  contract  of  the  place  where  it  is  made; 

but  where  it  is  solely  for  the  accommodation  of  the  drawer,  it  is  not 
a  contract  capable  of  being  enforced  until  the  paper  is  transferred 
to  a  holder  for  a  valuable  consideration,  and  the  place  of  such  trans- 
fer is  to  be  regarded  as  the  place  of  the  contract,  especially  when  no 
other  place  of  performance  is  mentioned.    Ih. 

BILL  OF  INTERPLEADER. 

1.  Upon  a  bill  of  interpleader  where  tL«.  fund  in  dispute  has  been  aseigued 
and  had  been  collected  by  the  complainants  upon  a  draft  in  favor  of 
the  assignee  and  on  his  account,  it  was  heldt  that  he  was  entitled  to 
the  money  against  his  co-defendant,  who  claimed  it  upon  the  ground 
that  he  had  an  attorney's  lien  upon  the  fund.  Adams  Express  Com- 
pany vs.  Adams  et  al.,  642. 

BOARD  OF  PUBLIC  WORKS. 
See  District  of  Columbia,  3, 4. 

BOARD  OF  HEALTH. 

See  Nuisance,  1,2. 

District  of  Columbia,  5, 6. 

BUILDING  ASSOCIATION. 

1.  The  advance  of  money  made  by  a  building  association  to  one  of  the 

stockholders,  upon  the  shares  which  he  owns,  is  not  a  loan  of  money, 
but  a  purchase  of  such  stock,  and  is  therefore  not  a£fected  by  usury, 
and  an  account  rendered  by  the  association  in  which  such  advance  is 
charged  as  a  loan  is  erroneous.    Pabst  vs.  Building  Association,  38S. 

2.  Where  the  constitution  of  the  association  provides  that  no  stockholder 

shall  be  permitted  to  withdraw  who  has  received  any  portion  of 
his  stock  in  advance  until  the  same  has  been  fully  repaid,  he  is 
entitled  to  withdraw  on  paying  up  any  balance  due  by  him  on  a 
settlement  of  the  account,  and  it  is  repugnant  to  equity,  in  making 
such  settlement,  to  aid  in  enforcing  fines  and  penalties  of  an  op- 
pressive character,  such  as  are  found  in  the  constitution  of  this  asso- 
ciation, and  these  may  be  x>roperly  excluded  from  the  account.    Ih. 
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CERTIORARI. 

1.  The  writ  of  certiorari  lies  from  the  supreme  court  of  tbe  District  of 

Columbia  to  justices  of  tbe  peace  in  civil  actions,  before  judg- 
ment, in  all  cases  \7here  the  amount  in  controversy  exceeds  the  sum 
of  fifty  dollars.    Colemam  vs.  Fi-eedman,  160. 

2.  This  court  has  jurisdiction  concurrently  with  justices  of  the  peace  when 

the  claim  or  demand  exceeds  the  sum  of  fifty  dollars,  and  as  there 
is  no  provision  for  the  removal  of  such  cases  from  said  justices  by 
appeal  into  this  court  after  a  jury- trial,  the  proper  course  is  to  bring 
them  here  by  certiorari,  to  be  tried  in  the  first  instance.    lb, 

3.  Writ  of  certiorari  is  the  appropriate  remedy  to  review  the  proceedings  of 

a  subordinate  tribunal  which  has  proceeded  or  is  proceeding  to 
judgment  without  jurisdiction.  In  a  case  where  tbe  police  court 
has  no  jurisdiction,  the  writ  may  issue  to  review  such  proceedings, 
although  the  statute  provides  for  an  appeal  where  there  is  to  be  a 
retrial  of  the  case.    Bates  vs.  District  of  Columhiaf  433. 

CHAMPERTY. 

R.  and  S.  were  attorneys  at  law,  and  agreed  to  conduct  a  suit  in  chancery 
for  the  recovery  of  lands  claimed  by  H.  and  wife,  who  agreed  to 
give  said  attorneys  one-third  of  whatever  land  or  money  might  be 
recovered.  A  decree  was  obtained  in  favor  of  H.  and  wife  for  tbe 
lands,  and  also  for  the  rents  and  profits.  The  attorneys  received 
one-third  of  such  rents  in  money,  and  bring  this  bill  to  enforce  the 
execution  of  the  agreement  for  an  undivided  third  of  the  land  so 
recovered.  Heldj  that  the  common-law  principle  of  champerty,  as 
relaxed  by  modern  decisions,  is  in  force  in  the  District  of  Columbia. 
That  the  agreement  between  R.  and  S.  and  the  defendants,  H.  and 
wife,  being  for  a  part  of  the  land  in  dispute,  was  a  champertous 
contract,  and  therefore  void.  That  contracts  between  attorneys 
and  clients  are  carefully  watched  by  the  courts,  and  will  be  consid- 
ered generally  as  a  security  for  what  the  services  are  really  worth ; 
and  that  agreements  between  attorney  and  client,  fairly  made,  for 
contingent  fees,  will  be  sustained  both  in  law  and  equity.  Stanton 
vs.  Haskin  et  al.j  558. 

CHARITABLE  TRUSTS. 

See  Trusts,  9, 10, 11,  12. 

1.  A  will  devised  fourteen  lots  of  ground  in  the  city  of  Washington,  in 
trust,  ''  for  a  site  for  tbe  erection  of  a  hospital  for  foundlings,  to 
be  bnilt  and  erected  by  any  association,  society,  or  institution 
that  may  hereafter  be  incorporated  by  act  of  Congress,  for  such 
hospital,  and  upon  such  incorporation;  upon  farther  trust  to  grant 
and  convey  said  trust-estate  to  the  institution  so  ineorporated, 
which  conveyance  shall  be  absolute  and  in  fee :  Provided,  neverthe- 
less, that  such  corporation  shall  be  approved  by  my  said  trustees, 
or  the  survivors  of  them,  or  their  successors  in  the  trust ;  and 
if  not  so  approved,  then  upon  further  trust  to  hold  the  said  lots  for  the 
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same  purpose  antil  a  corporation  shall  be  so  created  by  act  of  Con- 
gress and  shall  meet  the  approval  of  said  trustees,  &,c.,  to  whom 
full  discretion  is  given  in  this  behalf;  and  upon  such  approTal,in 
trust,  to  convey  as  aforesaid,''  &o.  Held,  that  the  devise  was  not 
void  under  the  rule  in  regard  to  perpetuities,  which  has  no  appli 
cation  in  case  of  a  trust  for  charitable  purposes,  nor  is  the  devise 
void  on  aecount  of  the  uncertainty  of  its  objects.  Ould  vs.  Wagk- 
ington  Hospital  for  Foundlings,  541. 

2.  The  jurisdiction  of  the  court  over  charitable  trusts  rests  on  ancient 

and  well-settled  grounds,  independently  of  the  statute  of  13  Eliza- 
beth.   Ih. 

3.  As  the  trustees  are  invested  with  absolute  discretion,  if  even  Congress 

should  fail  to  create  a  corporation,  or  one  acceptable  t<o  the  tmstees, 
or  if  the  grant  to  the  future  corporation  should  be  void,  Che  tmstees 
would  hold  the  property  themselves  for  the  same  purpose,  and 
might  erect  the  hospital,    lb. 

4.  As  the  taxes,  charges,  and  assessments  are  directed  to  be  paid  by  the 

executors  out  of  the  residue  of  the  estate,  it  was  contemplated  that 
the  corporation  should  be  created  during  their  life-time,  and  before 
the  final  settlement  of  the  estate.  The  conveyance  was,  therefore, 
to  be  made  within  the  period  prescribed  by  the  rule  of  perpetuities. 
76. 

CHECKS. 

W.  made  his  bank-check  for  the  accommodation  of  B.,  who  transferred  it  to 
D.    The  latter  did  not  present  it  for  payment  at  the  bank  for 
upward  of  five  months.    For  three  or  four  months  after  the  date 
of  the  check,  B.  was  in  solvent  circumstances  and  the  money  could 
have  been  collected  out  of  him,  but  subsequently  he  became  insolv- 
ent, and  BO  continued  to  the  time  of  the  trial.    Immediately  before 
the  check  was  presented  W.  directed  the  bank  not  to  pay  it.    JBtld^ 
that  the  drawer  of  a  check  appropriates  the  amount  it  calls  for  oat 
of  the  deposit  to  his  credit  in  the  bank  at  the  time  of  its  date,  and 
be  has  no  right  to  withdraw  it  afterward ;  also,  if  the  holder  of  a 
check  delays  in  presenting  it,  and  in  the  mean  time  the  bank  fail, 
the  loss  will  be  his  and  not  that  of  the  drawer ;   oZw,  that  the 
check  was  an  accommodation-chock,  loaned  by  W.  to  B.,  cannot 
exonerate  him  from  liability,  for  he  occupies  the  ground  of  the 
maker  of  commercial  paper.    Deener  vs.  Brown,  3.'i0. 

COMMON  CARRIER. 

1.  The  delivery  of  inanimate  property  on  the  platform  of  a  railroa<l  com- 

pany, which  is  the  usual  place  of  receiving  freight  preparatory  to 
shipment,  and  under  an  agreement  previously  made  for  the  trans- 
portation of  the  same,  is  a  sufficient  delivery  to  charge  the  railroad 
company  with  liability  as  a  common  carrier.  Bowie  vs.  Baltinwrt 
and  Ohio  Bailroad  Company,  94. 

2.  But  where  the  property  consists  of  race-horses,  accompanied  by  the 


I 


I 


I 


I 


I 


Index.  673 

agent  of  the  owner,  assisted  by  other  persons  in  the  employment 
of  the  owner,  three  of  whom  are  race-riders  for  the  horses,  and  who 
travel  with  and  take  care  of  thejn,  and  where  there  was  a  difficolty 
in  loading  one  of  the  horses  on  the  car,  snch  agent  insisting  on 
loading  it  as  he  thought  best,  after  having  been  requested  by  the 
railroad  employes  to  place  the  horse  under  their  control,  the  owner 
would  not  be  entitled  to  recover  for  an  iujary  to  the  horse  sustained 
under  such  circumstances.    Jb. 

3.  On  the  trial  of  an  action  for  such  iigury,  where  there  is  a  conflict  of 

testimony  as  to  whether  the  agents  of  the  road  or  those  of  the  owner 
had  charge  of  the  horse  when  the  accident  occurred,  it  is  erroneous 
to  charge  the  jury  that  if  the  servants  or  agents  of  the  owner  refused 
•bedienee  to  the  agents  of  the  road,  the  latter  would  still  be  respon- 
sible for  the  injury,  and  that  it  is  their  duty,  if  they  could  not  con- 
trol the  servants  of  the  owner,  to  refuse  transportation  of  the  horses, 
in  order  to  escape  such  responsibility.    lb, 

4.  In  an  action  against  a  railroad  company  as  a  common  carrier,  for  an 

injury  to  living  freight,  a  witness  was  not  allowed  to  answer  a 
question  whetlier  the  freight  had  been  in  fact  delivered  to  the 
defendant  where  the  delivery  was  disputed,  and  other  witnesses 
bad  stated  the  facts  and  circumstances  relating  to  the  delivery. 
Boicie  vs.  Baltimore  and  Ohio  Railroad  Company ^  609. 

5.  Whether  freight  has  been  delivered  to  a  common  carrier  so  as  to  fix 

his  responsibility  is  a  mixed  question  of  law  and  fact,  and  is  usually 
shown  by  proving  that  the  freight  was  sent  to  the  place  where  it 
is  the  habit  of  the  carrier  to  receive  its,  accompanied  with  notice 
to  him  that  it  is  there  for  transportation.    lb. 

6.  Where  a  contract  was  entered  into  by  which  four  horses  were  to  be 

transported  frpm  Washington  to  Baltimore  on  the  railroad  of 
defendant,  and  the  horses  were  to  be  accompanied  by  their  grooms, 
and  if  the  horses,  in  accordance  with  the  agreement,  were  admitted 
to  the  inclosure  where  the  defendant  usually  received  such  freight, 
and  the  defendant  notified  that  they  were  there;  and  if  the  process 
of  loading  them  had  been  partially  completed  by  the  shipment  of 
three  of  the  horses  with  their  grooms:  held,  that,  although  the 
agents  of  both  parties  were  engaged  in  such  loading  when  the 
iiijury  occurred,  these  facts  would  constitute  a  delivery  of  the 
animals.    lb. 

7.  Such  an  agreement  is  no  waiver  of  the  strict  responsibility  of  the 

defendant  as  a  common  carrier,  any  further  than  it  might  be  mod- 
ified by  the  fact  that  persons  were  to  be  sent  by  the  owner  along 
with  the  property ;  and  if  the  property  is  injured  through  the  neg- 
ligence of  the  agents  of  the  defendant,  it  is  liable  for  the  damage; 
and  if  the  injury  was  caused  by  the  act  or  conduct  of  the  owner's 
servants,  the  defendant  wonld  not  be  responsible. 
43DC 
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CONGRESS. 

See  Attorney  at  law,  1,2. 
Husband  and  wife,  1, 2,  3. 
Action,  1, 2. 
Married  women,  1,  2,  3. 
Seuyice  of  process,  1. 
Witnesses,  3. 

CONFISCATION  ACTS. 

A  person  ^Lo  engaged  in  the  rebellion  and  whose  real  estate  has  been 
sold  under  the  acts  of  Congress  of  Augnst  6, 1861,  and  July  17, 1862, 
in  pursuance  of  a  judicial  decree  of  confiscation,  forfeits  thereby 
its  use  during  life ;  but  sach  decree  and  sale  does  not  work  a  dives- 
titure of  title,  and  he  has  afterward  the  right  to  execute  a  mort- 
gage or  conveyance  of  the  same  property  ;  which,  however,  will 
only  take  e£fect  on  the  termination  of  the  life  of  the  original  owner. 
Wallach  vs.  Van  Eiewick,  73. 

CONSTITUTIONAL  LAW. 

1.  Male  citizens  only  can  exercise  the  elective  franchise  in  the  District  of 

Columbia.    Spencer  vs.  Board  of  Registrationf  169. 

2.  The  elective  franchise  is  not  a  natural  right,  and  is  made  to  rest,  in  the 

United  States,  upon  the  authority  of  law  which  defines  the  qualifi- 
cations of  those  citizens  who  may  exercise  it.    lb, 

3.  By  the  first  clause  of  tlie  fourteenth  amendment  the  plaintiff  and  all 

other  persons  bom  in  the  United  States  are  citizens  thereof,  and  are 
therefore  capable  of  becoming  voters.  But  the  amendment  does 
not  execute  itself,  and  it  requires  legislative  action  to  authorize 
them  to  vote.  Congress  has  carried  this  right  into  effect  in  this 
District  by  extending  its  exercise  only  to  male  citizens.    lb, 

4.  The  act  of  the  legislative  assembly  of  the  District  of  Columbia,  passed 

June  23,  A.  D.  1873,  and  entitled  ''An  act  to  regulate  shows  and  ex- 
hibitions in  the  sale  and  disposal  of  seats,*'  is  a  vexatious  and 
unlawful  interference  with  the  rights  of  private  property,  and  as 
such  the  legislative  assembly  was  incompetent  to  enact  it  DUtrid 
of  Columbia  vs.  Saville  et  al.f  581. 

CONSULAR  COURTS. 

1.  The  treaties  between  the  United  States  and  Turkey,  together  with  the 
act  of  Congress  of  July  22,  1860,  authorize  our  ministers  and  consols 
in  Egypt  to  exercise  judicial  powers  over  American  citizens  in  that 
country,  in  civil  as  well  as  criminal  matters.    Dainese  vs.  Hale,  86. 

CONTEMPT. 

The  House  of  Representatives  has  power  to  commit  for  contempt,  and 
when  a  party  is  found  guilty  of  a  contempt  the  order  of  the  Hoofie 
directing  his  commitment  is  a  complete  protection  to  the  Speaker 
who  orders  him  into  custody  of  the  Sergeant-at-Arms.  Steitart  vs. 
BlainCf  453. 
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CONTINGENT  FEE. 
See  Attobnet  at  law,  1, 2. 

CONTRACT. 

See  Insurance  of  life,  1, 2, 3. 
Action,  9. 

1.  F.  entered  into  a  written  agreement,  together  witli  others,  who  were 

part-owners  with  him,  for  the  sale  of  their  joint  property  to  C;  and 
it  was  one  of  the  conditions  of  the  transfer  that  F.  should  be  em- 
ployed by  C.  for  one  year,  at  a  salary  of  $2,500  per  annum,  payable 
monthly.  Held,  that  F.  should  maintain  an  action  against  C.  for  a 
month's  wages,  as  they  fell  due,  if  C.  refused  to  pay  the  same ;  held, 
dUOf  that  it  was  an  independent  covenant  with  F.,  and  that  he  could 
sue  for  such  wages  in  his  own  right,  without  making  the  other 
part-owners  of  the  property  conveyed  parties  to  the  suit.  Fowler 
vs.  Ice  Company f  14. 

2.  Where,  however,  the  undisputed  facts  show  that  F.  absented  himself 

from  the  duties  of  such  employment  for  a  period  of  twelve  days,  on 
account  of  the  sickness  of  a  child,  but  without  giving  notice  or  obtain- 
ing leave  from  C,  there  is  a  breach  of  contract  on  his  part,  and  if 
C.  refuses  to  receive  him  back  again  into  service  he  caunot  main- 
tain an  action  for  salary  after  such  breach ;  held,  also,  that  it  is 
error,  where  the  fact  of  absence  is  undisputed  or  admitted,  to  sub- 
mit the  question  to  the  jury  whether  such  facts  were  or  were  not 
a  breach  of  the  contract.    Ih. 

3.  L.  made  an  agreement  with  P.,  by  which  the  former  was  to  take  charge 

as  foreman  of  glass-works  belonging  to  P.,  aud  the  latter  was  to 
pay  him  fifteen  dollars  per  week,  and  at  the  end  of  eight  months  to 
transfer  to  L.  an  interest  of  $600  in  the  works,  or,  if  he  should  pre- 
fer, in  money.  After  L.  commenced  work  the  faMstory  was  burned, 
and  he  took  charge  of  rebuilding  it,  and  continued  for  nearly  a  year 
to  manufacture  glass  after  the  factory  was  rebuilt.  The  written 
contract  was  made  after  such  rebuilding,  and  when  the  eight 
months  expired  L.  elected  to  take  the  money.  Held,  that  there  was 
a  substantial  performance  of  the  contract,  and  that  L.  was  entitled 
to  recover  the  (600  in  money.    Langdon  vs.  Purdy,  23. 

4.  It  is  sufficient  to  set  aside  a  deed  or  contract  on  account  of  drunkenness 

if  the  party  executing  it  be  incapable  of  understanding  its  terms  and 
conditions.  It  is  not  necessary  to  prove  an  entire  loss  of  reason,  or 
that  the  party  was  entirely  demented  by  drink,  in  order  to  avoid  it, 
but  the  act  will  be  rendered  void  if  the  party  was  in  such  a  condi- 
tion of  mind  that  he  could  not  comprehend  what  were  the  terms 
and  conditions  of  the  instrument.    Harmon  vs.  Johnston  et  ah,  139. 

5.  A  party  who  seeks  to  avail  himself  of  a  collateral  compromise  agree- 

inent,  by  the  terms  of  which  the  original  contract  is  to  be  delivered 
up  upon  certain  specified  payments  being  made,  must  show  that  he 
has  fulfilled  the  compromise  in  this  respect,  in  order  to  defeat  a 
remedy  on  such  original  contract.    Spoford  et  ah  v&   Brown  et  a?., 
223. 
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6.  The  plaintiff  entered  into  a  contract  by  which  he  agreed  to  employ  the 

defendants  in  the  prosecntion  of  a  number  of  claims  against  the 
United  States  which  he  held  as  agent  for  other  persons,  and  he  was 
to  have  one-third  and  the  defendants  two-thirds  of  the  fees.  It  was 
then  stipalatedy ''  that  in  the  cases  of  T.  J.  Coyan,  Nicholas  Cnlli- 
ton,  and  P.  Moran  the  fees  shall  be  eqaally  divided  between  the 
parties  hereto.''  Heldj  that,  as  to  the  cases  here  specifically  men- 
tioned, the  agreement  was  independent  and  not  affected  by  the 
stipulation  in  relation  to  other  cases.     JQTom  vs.  WUson,  474. 

7.  It  is  no  defense  to  a  bill  charging  defendants  with  having  collected 

the  claims  spociiied  in  the  agreement  and  praying  for  a  discovery 
and  an  account,  to  set  np  that  plaintiff  had  made  false  representa- 
tions at  the  time  of  entering  into  the  cont  ract  as  to  the  amount  and 
character  of  the  other  claims  which  he  would  probably  procure,  and 
that  he  had  failed  to  obtain  other  cases  for  the  defendants  to  pros- 
ecute,   lb, 

8.  The  plaintiff,  who  is  a  newspaper-carrier,  alleges  that  a  former  pro- 

prietor of  the  Daily  Morning  Chronicle  agreed  to  give  him  the 
exclusive  right  to  sell  and  deliver  that  pap  er  on  a  certain  ronte  in 
Washington }  that  such  owner  sold  out  to  another  person,  and  that 
defendant  has  succeeded  to  the  ownership  of  the  paper,  and  that  he 
renewed  the  contract  with  both.  He  alleges  performance,  but  olums 
that  defendant  broke  the  contract  by  refusing  to  deliver  to  him  any 
more  papers.  Held,  that  the  plaintiff  could  not  maintain  an  action 
on  said  contract,  for  the  reason  that  it  is  void  for  u  ncertainty  and 
want  of  mutuality ;  also,  for  the  reason  that  it  is  not  alleged  to  be  in 
writing,  or  to  be  performed  within  a  year,  and  is  therefore  void 
within  the  4th  section  of  the  statute  of  frauds.  Fallon  vs.  Chronicle 
Publishing  Company f  48.5. 

CORPORATION. 

1.  A  railroad  corporation,  created  by  the  legislature  of  Virginia,  and  also 

allowed  to  run  its  road,  by  act  of  Congress,  into  the  District  of  Co- 
lumbia, borrowed  a  sum  of  money  in  the  city  of  New  York,  throngh 
the  agency  of  its  treasurer,  and  no  part  of  it  having  been  repaid, 
suit  was  commenced  in  the  supreme  court  of  the  State  of  New  York, 
by  service  of  process  upon  its  secretary,  who  was  found  there,  and 
judgment  rendered  for  the  full  amount.    Action  is  brought  in  this 
court  u][K>n  a  transcript  of  the  judgment.   Held,  that  the  corporation 
having  contracted  the  debt  in  the  State  of  New  York,  the  court  there 
obtained  complete  jurisdiction  by  such  service,  and  that  such  judg- 
ment is  entitled  to  the  same  conclusiveness  here  as  iu  the  State 
where  it  was  rendered ;  held,  also,  that  it  is  competent  for  a  State 
legislature  to  authorize  the  comniencemenC  of  suits  by  the  service 
of  process  upon  the  president,  secretary,  or  treasurer  of  a  foreign 
corporation  having  a  place  of  basiness,  or  making  contract's  within 
that  State.     Weymouth  vs.  Bailroad  Company,  19. 

2.  A  corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the 

sovereignty  by  which  it  was  created,  and  can  only  be  sued  in  a  dif- 
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ferent  State  by  express  legislation  aathorizing  such  saits  against 
foreign  corporations  having  agents  within  the  State,  conducting  the 
business  for  which  it  was  organized.  Lathrop  vs.  Union  Pacific  Bail- 
toad  Company f  234. 

3.  For  the  purpose  of  litigation,  a  corporation  is  to  be  considered  an  in- 

habitant of  the  State  under  whose  laws  it  exists.    lb, 

4.  The  act  of  Congress  incorporating  the  Union  Pacific  Railroad  Company 

extended  the  privilege  of  certain  land-grants  and  other  subsidies 
I  to  the  Union  Pacific  Railroad  Company,  Eastern  Division,  upon  the 

1  same  conditions  as  are  imposed  on  said  first-named  company,  and 

^  said  act  also  provided  that  said  first-named  company  can  sue  and 

be  sued  in  all  courts  of  law  and  equity  within  the  United  States. 
>  Heldt  that,  although  the  Union  Pacific  Railroad  Company,  Eastern 

!  Division,  accepted  the  aid  of  the  statute,  its  capacity  for  suing  and 

being  sued  was  not  thereby  enlarged,  and  being  a  corporation  of 

the  State  of  Kandas  could  not  be  sued  in  this  jurisdiction.    lb. 

COVENANTS. 

5e0LKASB,  1,3. 
Contract,  1. 

CRIMINAL  LAW. 

1.  The  act  of  Congress  of  January  17, 1870,  confers  original  jurisdiction  of 
the  offense  of  petit  larceucy  on  the  police  court  of  the  District  of 
Columbia.     United  States  vs.  Charles  CrosSy  144. 

2.  When  the  last  act  is  read  with  the  4th  section  of  the  act  of  February 
22, 1867,  it  is  little  short  of  an  express  declaration  of  an  intention 
to  make  petit  larceny  a  simple  misdemeanor.    Ih, 

3.  Congress  has  power  to  reduce  a  pre-existing  fislony  to  the  proportion 
of  a  misdemeanor,  where  the  penalty  is  not  fixed  by  the  Constitu- 
tion, and  though  Congress  cannot  dispense  with  indictment  in  the 
process  of  punishment  if  the  ofifense  is  infamous,  it  is  equally  clear 
that  it  has  the  power  to  reduce  a  crime  from  the  grade  of  in£amous 
to  misdemeanor  when  the  Constitution  is  silent  as  to  the  punish- 
ment and  the  infamy.    lb, 

4.  To  malce  a  penalty  infamous,  it  mnst  pronounce  against  the  offender  a 
degradation  from  his  civil  rights,  and  in  the  absence  of  such  for- 
feiture the  crime  is  not  legally  infamous  unless  it  is  so  expressly 
pronounced.    lb, 

5.  The  offense  of  petit  larceny,  at  the  date  of  the  passage  of  the  acts 
referred  to,  was  not  an  infamous  offense  in  contemplation  of  the 
Constitution,  and  might  iherefdre  be  punished  without  indictment, 
and  was  within  the  jurisdiction  of  the  police  court.    lb. 

6.  The  jurisdiction  of  the  circuit  and  criminal  courts  previously  existing 
in  the  District  of  Columbia  was  transferred  to  this  court  by  the 
organic  act  of  March  2, 1863 ;  and  the  relief  now  granted  to  a  party 
convicted  of  crime  in  the  criminal  court  is  an  appeal  to  the  general 
term-  instead  of  the  writ  of  error  which  was  the  mode  of  practice 
under  the  former  jurisdiction.     United  States  vs.  Wood,  241. 
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7.  The  decision  of  the  jastice  bolding  the  crimlaal  conrti  oveiTalinga 

motion  for  a  new  trial,  is  not  •  a  proper  sabject  of  review  on  aa 
appeal  to  the  fi^eneral  term.    lb, 

8.  A  motion  for  a  new  trial  is  an  application  to  the  soand  legal  discretion 

of  the  conrt  in  which  the  trial  took  place,  and  is  not  the  subject  of 
error  or  appeal.    lb, 

9.  Whether  in  cdse  of  abase  of  judicial  discretion  so  palpable  in  its  char- 

acter as  to  involve  corruption  or  imbecility,  the  matter  would  be 
without  remedy  quaere,    lb, 

10.  Alleged  miscondnct  of  a  juror  considered.    lb, 

11.  An  information  in  a  criminal  case  charged  the  defendant  with  keeping 

a  tippling-house  "  at  house  No.  1601  Q  street,"  in  the  city  of  Wash- 
ington, and,  on  the  trial  of  the  cause  before  a  jury,  it  was  proven 
by  the  witnesses  for  the  prosecution  that  defendant  committed  the 
olfense  at  No.  1601 T  welfth  street.  The  attorney  for  the  District  then 
asked  permission  of  the  court  to  amend  the  information  by  striking 
out  the  house,  number,  and  street  laid  in  such  information,  which 
'was  allowed,  the  defendant  excepting.  H^d,  that  such  amendment 
could  not  be  made  at  the  trial  of  the  cause.  DUtriot  of  Columbia 
vs.  Herlihyj  466. 

12.  Where  a  criminal  information  is  required  by  statute  to  be  under  oath,. 

it  cannot  be  amended  at  the  trial  of  the  cause  in  any  manner 
affecting  the  charge  against  the  defendant.    lb, 

13.  The  act  of  assembly  providing  that  technical  or  clerical  errors  may  be 

amended  at  the  trial,  extends  only  to  formal  or  ministerial  mis- 
takes,   lb, 

DEED. 

1.  A  deed  of  lands  in  the  State  of  Maryland  acknowledged  in  the  District 

of  Columbia,  before  a  Jastice  of  the  peace  of  said  State  of  Maryland^ 
but  who  is  not  authorized  by  law  to  take  acknowledgments  of 
deeds  in  the  said  District  of  Columbia,  is  defective  and  void.  Cowan 
vs.  Beall,  270. 

2.  If  such  deed  has  been  recorded  and  all  the  purchase-money  paid,  the 

court  will  direct  the  vendor  to  execute  a  valid  deed  of  the  pre- 
mises; and,  in  default  of  compliance  with  snch  decree,  that  the 
decree  stand  for  a  conveyance  of  the  property.    lb. 

3.  A  tax-deed  is  void  where  the  advertisement  of  notice  of  sale  contains 

no  dollar-mark  at  the  head  of  the  column  of  figures.  Coomb$  vs. 
O'Nealy  405. 

4.  Testimony  of  witnesses  tending  to  show  an  alteration  in  the  name  of 

the  grantee  in  a  conveyance  of  real  property  will  not  affect  the 
validity  of  the  deed  when  no  such  alteration  appears  upon  its  face, 
and  when  it  is  evident  that  the  witnesses  are  laboring  under  an 
obvious  and  palpable  mistake.    Tucker  ei  al,  vs.  Ormee  et  al.,  652. 

DEED  OP  TRUST. 
1.  A  deed  of  trust  to  secure  a  present  indebtedness,  and  also  to  secure 
future  advances  within  a  given  time,  and  to  a  specified  amount,  is 
a  good  and  valid  security  unless  some  right  intervenes  before  the 
advances  are  made.    National  Bank  vs.  MoreeVf  l^. 
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2.  It  is  sufiScient  compliance  with  the  revenue  lawB;  if  the  deed  is  stamped 

for  the  amount  of  the  then  debt,  and  it  is  also  sufficient  if  each 
bond  taken  on  a  new  advance  to  be  secured  by  the  deed  is  stamped 
for  the  amount  it  represents.    lb, 

3.  A  deed  of  trust  directed  the  trustee  to  permit  the  cestui  que  truei  to 

enjoy  the  rentSy  issues,  and  proHts  arising  from  the  trust-estate  dur- 
ing his  life,  and  to  hold  the  same  until  his  children  should  come  of 
age.  The  deed  afterward  contained  a  provision  in  these  words : 
*^  And  in  the  mean  time  apply  the  rents,  issues,  and  profits  arising 
therefrom  to  the  support,  maintenance,  and  education  of  the  said 
child  or  children.''  Heldy  that  such  cestui  que  truet  had  not  an  inter- 
est in  the  property,  which  equity  would  apply  to  the  satisfaction 
of  a  judgment-debt.     Starr  vs.  Ke^eVy  166. 

DEPOSITION. 
See  Practice,  12, 13, 14. 

DEVISE. 

1.  A  devise  was  made  to  an  executor,  his  heirs,  &c.,  in  trust,  to  manage 

and  dispose  of  the  property  in  his  discretion  for  the  husbanding  and 
increase  thereof  during  the  minority  of  the  two  grandsons  of  the 
testator ;  one-half  to  be  turned  over  to  the  elder  coming  of  age,  and 
the  other  half  to  the  younger  coming  of  age ;  and  if  either  died,  his 
share  to  go  to  the  survivor.  The  elder  attained  the  age  of  twenty- 
one,  and  died  without  having  been  married;  and  the  survivor 
attained  the  age  of  twenty-one,  married,  and  died  intestate,  leaving 
a  widow.  The  survivor  occupied  the  property  and  exercised  owner- 
ship over  the  same  until  his  death.  No  deed  of  conveyance  was 
ever  made  by  the  executor  to  such  survivor,  and  the  said  executor 
is  now  dead.  Heldf  that  the  executor  took  the  legal  estate  for  a 
particular  purpose  only  until  the  devisees  should  severally  arrive 
at  the  proper  age ;  that,  the  survivor  having  taken  possession,  he 
became  seized  in  deed  and  in  fact,  and  thereby  became  invested 
with  the  full  legal  title,  and  that  no  conveyance  from  the  executor 
was  necessary,  as  the  will  itself  did  not  prescribe  that  formality  ; 
held,  also,  that  upon  the  death  of  the  survivor  his  widow  became 
entitle<l  to  an  estate  of  dower  in  the  premises.  Haw  vs.  Broum 
et  al.y  189. 

2.  A  will  devised  fourteen  lots  of  ground  in  the  city  of  Washington  in 

trust  "for  a  site  for  the  erection  of  a  Hospital  for  Foundlings,  to 
be  built  and  erected  by  any  association,  society,  or  institution 
that  may  hereafter  be  incorporated  by  act  of  Congress,  for  such 
hospital,  and  upon  such  incorporation  upon  further  trust  to  grant 
and  convey  said  trust-estate  to  the  institution  so  incorporated, 
which  conveyance  shall  be  absolute  and  in  fee :  Provided,  never- 
theless, that  such  corporation  shall  be  approved  by  my  said  trustees, 
or  the  survivors  of  them,  or  their  successors  in  the  trust ;  and  if 
not  so  approved,  then  upon  further  trust  to  hold  the  said  lots  for  the 
same  purpose  until  a  corporation  shall  be  so  created  by  act  of  Con- 


G80  Index. 

gress,  and  shall  meet  the  approval  of  said  trustees,  &c.,  to  whom 
full  discretion  is  given  in  this  hehalf ;  and  npon  sach  approval  in 
tmst,  to  convey  as  aforesaid/'  &c.  Held,  that  tho  devise  was  not 
void  under  the  rule  in  regard  to  perpetuities,  which  has  no  appli- 
cation in  case  of  a  trust  for  charitable  purposes,  nor  is  the  devise 
void  on  account  of  the  uncertainty  of  its  objects.  Ould  vs.  WaA- 
in0dn  Hospital  for  Foundlings,  541. 

3.  The  jurisdiction  of  the  court  over  charitable  trusts  rests  on  ancient  and 

well-settled  grounds,  independently  of  the  statutes  of  13  Elizabeth. 

4.  As  the  trustees  are  invested  with  absolute  discretion,  if  even  Congress 

should  fail  to  create  a  corporation,  or  one  acceptable  to  the  trustees, 
or  if  the  grant  to  the  fhture  corporation  should  be  void,  the  trustees 
would  hold  the  property  themselves  for  the  same  purpose,  and 
might  erect  the  hospital.    lb, 

5.  As  the  taxes,  charges,  and  assessments  are  directed  to  be  paid  by  the 

executors  out  of  the  residue  of  the  estate,  it  was  contemplated  that 
the  corporation  should  be  created  during  their  life-time,  and  before 
the  final  settlement  of  the  estate.  The  conveyance  was  therefore  to 
be  made- within  the  i>eriod  prescribed  by  the  rule  of  perpetuities. 
lb. 

DISTRICT  OF  COLUMBIA. 

1.  The  act  of  Congress  to  provide  a  government  for  the  District  of  Colum- 

bia confers  sueh  powers  only  as  ai*e  granted  in  the  statute  creating 
that  government,  and  ench  powers  as  are  necessary  to  carry  into 
practical  effect  those  which  are  expressly  granted.  Bame9  vs.  Dit- 
tiict  of  Columbia^  322. 

2.  This  act  confers  upon  the  government  it  creates  no  control  over  the 

avenues,  streets,  or  alleys  in  the  District ;  nor  does  it  impose  on  it 
any  duty  to  repair  or  keep  them  in  order,  and  therefore  an  action 
for  an  injury  caused  by  a  defect  in  one  of  the  streets  will  not  lie 
against  the  District.    lb. 

3.  The  act  creates  the  board  of  public  works,  and  provides  that  they ''  shall 

have  entire  control  of  the  streets,  and  shall  make  all  regulations  for 
keeping  them  in  repair,''  and  the  members  of  the  board  are  to  be 
appointed  and  i)aid  by  the  United  States.  It  is,  therefore,  held,  that 
they  act  independently  of  the  municipal  government  of  the  District* 
and  that  the  District  is  not  liable  in  an  action  at  law  for  damage 
occasioned  by  the  negligence  or  misconduct  of  the  said  board.    lb. 

4.  On  February  5, 1867,  Congress  authorized  the  Baltimore  and  Potomac 

Railroad  to  construct  a  lateral  branch  of  their  road  into  the  Dis- 
trict of  Columbia,  and  prescribed  how  the  road  might  pass  along  the 
public  streets  and  alleys  to  the  point  of  terminus  within  the  city  of 
Washington,  and  in  no  way  subjected  the  railroad  corporation  to 
the  control  or  supervision  of  the  municipal  government  of  the 
said  city ;  and  it  is,  iherrfore,  held,  that  said  corporation  was  exempted 
from  all  interference  from  such  city  government,  and  that  it  was 
erroneous  to  admit  in  evidence  on  the  trial  an  ordinance  of  the  com- 
uion  council  in  reference  to  the  use  of  a  street  by  said  company.    lb. 
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5.  The  36th  section  of  the  act  of  Congrefls  to  provide  for  a  goverDinent  for 

the  District  of  Colambia  desigoates  a  board  of  health,  whose  duty 
it  shall  be  to  declare  what  shall  be  deemed  nniBances  iDjnrions  to 
health,  and  to  provide  for  the  removal  thereof ;  but  it  does  not  con- 
fer power  upon  said  board  of  health  to  declare  anything  or  any  con- 
dition of  things  a  naisance,  i^jurioas  to  health,  which  was  not  a 
nuisance  by  the  rules  of  the  oommon  law,  or  made  such  by  some 
statute  governing  the  District.    BaUa  vs.  J)i$triei  of  Colnnibiaf  433. 

6.  Where  the  defendant  and  bis  ancestors  bad  prosecuted  eotitinnously  the 

business  of  manufacturing  soap  and  candles  in  the  same  place  for  a 
period  of  more  than  forty  years,  it  was  held,  it  could  not  be  removed 
unless  the  facts  upon  which  the  question  of  nuisance  depended 
were  tried  by  due  process  of  law,  consisting  of  indictment  and  trial 
by  jury  ;  and  it  was  also  held,  that  the  board  of  health  had  no  author- 
ity to  pass  ordinances  under  which  the  defendant  was  prosecuted 
by  information  in  the  police  court  for  the  purpose  of  recovering  a 
fine  or  penalty  for  maintaining  the  alleged  nuisance.    Ih. 

DIVOECE. 

1.  Where  real  estate  has  been  purchased  by  the  joint  earnings  of  husband 

and  wife,  and  the  title  taken  in  the  name  of  the  wife  alone,  an 
equity  by  way  of  trust  may  be  deduced  for  the  benefltof  the  husband. 
Jackson  vs.  JaoksoHt  34. 

2.  In  a  petition  for  divorce  by  the  wife  in  which  no  alimony  is  asked,  and 

a  cross-bill  by  the  husband  charging  adultery  upon  the  wife,  and 
that  the  property  was  acquired  since  the  marriage  by  their  joint 
•earnings,  the  divorce  was  granted  upon  her  petition.  Still  it  teas 
held,  that,  under  the  9th  section  of  statute  regulating  divorces,  the 
court  has  power  to  set  off  to  the  wife  such  part  of  the  property  as 
may  be  reasonable,  in  view  of  the  resources  and  circumstances  of 
the  husband.    /  b. 

-3.  A  final  decree  in  a  divorce  suit  in  reference  to  alimony  is  not  subject 
to  alteration  or  revision  on  sx-parte  affidavits,  unless  it  is  provided 
in  such  decree  that  either  party  Be  at  liberty  to  apply  thereafter  to 
the  court  for  a  modification  of  such  decree  in  respect  to  alimony. 
Fries  vs.  Fries,  291. 

4.  A  husband  cannot  maintain  a  suit  for  divorce  solely'  on  the  ground  that 

his  wife  has  denied  matrimonial  intercourse  to  him.    Steele  vs.  Steele, 

5.  A  divorce  will  not  be  granted  on  the  ground  of  the  alleged  insanity  af 

the  wife  previous  to  marriage  where  more  than  thirty  years  have 
elapsed  since  the  marriage,  and  a  family  of  children  are  still  living 
who  have  reached  the  age  of  maturity.    Secor  vs.  Seoor,  630. 

6.  The  use  of  violent  language  and  irritability  of  temper  are  not  causes  of 

divorce.    Jh. 

7.  Where  husband  and  wife  agree  to  live  separate  and  apart  from  each 

other,  there  oaa  be  no  divorce  on  the  ground  of  abandonment.    lb. 
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8.  Id  a  suit  for  a  divoroe  the  court  can  grant  a  reheariog  for  the  parpoBe  of 

conforming  the  decree  to  the  decision  at  any  time  before  the  end  of 

the  next  term,  under  the  87th  rule  in  equity  of  this  court.    Mereer 

vs.  Mercery  655. 

DOGS. 

1.  The  law  recognizes  property  in  dogs.    A  city  ordinance  requiring  the 

owner  of  such  property  to  obtain  a  license  for  keeping  the  same  ifr 
illegal.    Majfor,  ^*c.,  ys.  Meig^,  53. 

2.  Dogs  may  be  taxed  like  other  property,  but  the  owner  oannet  be 

arrested,  fined,  and  imprisoned  for  the  non-payment  of  such  tax. 
lb. 

3.  As  a  police  regulation  the  owner  may  be  required  to  muzzle  his  dog 

for  the  public  safety.    lb, 

4.  Property  in  the  dog  grows 'out  of  his  ascertained  usefulness  to  man.    Ih, 

DOWER. 

See  Devise,  1. 

1.  The  dower-right  of  a  widow,  which  has  not  been  assigned  to  her,  may 

be  subjected,  in  equity,  to  the  payment  of  her  own  debts  contracted 
since  the  death  of  her  husband.    DavUon  vs.  WkUtleseiff  163. 

2.  When  it  is  manifest  that  an  assignment  of  dower  by  metes  and  bounds 

is  not  practicable,  a  receiver  will  be  appointed  to  take  charge  of 
and  rent  out  the  property  until  the  widow's  share  of  the  rents  and 
profits  shall  be  sufficient  to  satisfy  the  judgment  and  costs.    Th» 

DRUNKENNESS. 
See  Contract,  5. 

EASEMENT. 

Where  a  deed  of  conveyance  contained  a  clause  giving  the  privilege  of  a 
road  through  the  land  of  the  grantor,  but  the  same  had  not  beea 
executed  by  laying  out  the  road  for  a  period  of  more  than  sixty 
years,  it  will  become  inoperative  as  against  a  purchaser  of  the  land, 
subject  to  such  road,  who  had  no  notice  of  such  claim,  and  where 
there  was  no  road  actually  in  existence  at  the  time  of  his  purchase. 
Rives  vs.  Hickeiff  83. 

EJECTMENT. 

See  Adverse  possession,  1,  2,  3. 

1.*  Where  a  defendant  in  ejectment  sets  up  an  outstanding  mortgage  be- 
longing to  a  stranger  to  the  record,  in  which  he  does  not  claim  to 
be  interested,  it  must  be  a  present  and  subsisting  mortgage ;  other- 
wise it  will  be  presumed  to  have  become  extinguished.  King  vs. 
Parkhilly  28. 

2.  Where  a  mortgage  was  executed  and  recorded  more  than  forty  years 
before  the  commencement  of  an  action  of  ejectment,  it  is  presumed 
to  be  satisfied,  and  the  court  can  so  rule  without  the  aid  of  a  jury. 
lb. 
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3.  An  aBBignment  nnder  the  insolvent  law  in  force  in  this  Dtstriot  in  1814 

Tested  the  property  of  the  insolvent  immediately  in  the  tmstee,  and 
the  court  will  not  presame,  after  the  lapse  of  half  a  centnry,  that 
his  debts  were  paid  without  a  resort  to  the  property  assigned,  or 
that  a  reconveyance  of  the  property  was  ever  made  to  the  insolvent 
or  to  his  heirs  at  law.     Varden  et  al.  vs.  Todd,  602. 

4.  Such  an  assignment  is  an  outstanding  title,  and  a  good  bar  to  an  action 

of  ejectment  brought  by  the  heirs  at  law  of  the  insolvent,    lb, 

ELECTIVE  FRANCHISE. 

1.  Male  citizens  only  can  exercise  the  elective  franchise  in  the  District  of 

Columbia.    Spencer  vs.  Board  of  Registration^  169. 

2.  The  elective  franchise  is  not  a  natural  right,  and  is  made  to  rest,  in  the 

United  States,  upon  the  authority  of  law  which  defines  the  qualifi^ 
cations  of  those  citizens  who  may  exercise  it.    Ih, 

3.  By  the  first  clause  of  the  fourteenth  amendment  the  plaintiff  and  all 

other  persons  bom  in  the  United  States  are  citizens  thereof,  and  are 
therefore  capable  of  becoming  voters.  But  the  amendment  does  not 
execute  itself,  and  it  requires  legislative  action  to  authorize  them  to 
vote.  Congress  has  carried  this  right  into  effect  in  this  District  by 
extending  its  exercise  only  to  male  citizens.    lb, 

EQUITY. 

See  Trustee,  1. 
Tax,  1,2,3,5,6. 
Deed,  1, 2. 
Trusts,  9,10,11,12. 
Devise,  3. 

Specific  performance,  1. 2. 
Champerty,  1. 
Attorney  at  law,  4. 

1.  A  deed  of  trust  containing  a  mistake  in  having  the  word  west  instead  of 

east,  contrary  to  the  intention  of  both  parties,  in  the  beginning  of  the 
description  of  the  premises  conveyed,  will  be  corrected  on  a  bill  in 
equity  filed  for  that  purpose  by  the  grantees,  not  only  as  against  the 
grantors,  but  against  the  parties  to  a  prior  deed  of  trust  upon  the 
same  premises  of  which  said  grantees  had  no  knowledge  or  notice,, 
and  which  was  not  recorded  for  over  a  year  subsequent  to  the  record 
of  their  conveyance,  and  the  latter  so  corrected  is  decreed  to  be  the 
first  incumbrance  upon  the  property.    Fenwick  vs.  Bruffy  107. 

2.  A  deed  of  lands  in  the  State  of  Maryland  acknowledged  in  the  District 

of  Columbia,  before  a  Justice  of  the  peace  of  said  State  of  Maryland, 
but  who  is  not  authorized  by  law  to  take  acknowledgments  of  deeds 
in  the  said  District  of  Columbia,  is  defective  and  void.  Cowan  vs. 
Beally  270. 
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3.  If  anch  deed  has  been  recorded  and  all  the  pnrchase-money  paid,  the 

conrt  will  direct  the  vendor  to  execnte  a  valid  deed  of  the  premises: 
and,  in  defanlt  of  compliance  with  such  decree,  that  the  decree  stand 
for  a  conveyance  of  the  property.    /6. 

4.  The  sale  of  real  estate  under  a  deed  of  trust  as  a  whole,  when  it  is 

capable  of  being  divided,  and  when  serious  injury  has  been  occasioned 
by  that  way  of  selling,  furnishes  just  ground  for  relief  in  a  court  of 
equity.    Hill  vs.  Shoemaker  et  af.,  305. 

5.  If  the  property  has  been  consolidated  and  improved  into  a  paper-mill 

(after  the  deed  was  made)  with  fixed  machinery  and  water-power  to 
operate  the  same,  the  sale  will  be  set  aside  if  it  is  made  withoat  refer- 
ence to  this  altered  condition  of  the  property.    lb, 

C.  The  creditors  of  a  deceased  person  may  come  into  a  court  of  equity 
and  ask  to  reach  the  property  belonging  to  his  estate  and  Apply  it 
to  the  satisfaction  of  their  claims,  without  having  previously  estab- 
lished the  amount  of  their  debts  by  j  udgments  at  law.  The  adminis- 
tration of  the  assets  of  a  deceased  person  is  a  well-established  rule 
in  equity  jurisdiction.     Offutt  et  aL  vs.  King  et  aZ.,  312. 

7.  Where  all  the  purposes  and  conditions  of  a  trust  created  by  a  will  and 
codicil  are  exhausted,  equity  will  distribute  the  estate  among  the 
devisees,  who  are  also  next  of  kin,  although  the  period  for  the  expi- 
ration of  the  trust  has  not  arrived.  The  court  will  not  extend  the 
trust  further  than  is  necessary  to  support  those  of  its  purposes  which 
are  valid  in  law.     Coltman  et  al.  vs.  Moore  et  al.,  197. 

€.  When  a  case  involves  both  discovery  and  account,  it  is  within  the  ju- 
risdiction of  a  court  of  equity.    Hoes  vs.  Wilson,  474. 

9.  Where  a  bill  is  filed  to  compel  the  defendant  to  perform  a  written 

memorandum  for  the  sale  of  real  property,  and  the  defendant  denies 
that  he  executed  the  alleged  memorandum,  but  admits  that  the 
signature  thereto  is  his,  and  the  grantee  who  has  assigned  all  his 
interest  to  other  parties,  who,  in  turn,  have  assigned  to  the  com- 
plainant, denies  that  he  ever  purchased  or  agreed  to  pnrchaae  the 
premises,  but  admits  that  the  agreement  is  in  bis  handwriting  and 
that  the  defendants  signed  it,  and  the  same  is  corroborated  by 
other  circumstances,  the  law  attaches  a  force  to  the  writing  which 
the  evidence  of  the  parties  cannot  overthrow,  and  the  contract  for 
the  sale  will  be  recognized  and  enforced.  Sanborn  et  aL  vs.  C^Don- 
noghue  et  aL,  554. 

10.  The  defendant,  after  making  the  memorandum,  executed  a  deed  of 

trust  on  the  premises  to  secure  the  payment  of  the  sum  of  $4,00i\ 
and  the  trustee  is  a  part^'  to  the  suit,  the  complainants  were  decreed 
to  bring  the  purchase-money  into  court  to  be  applied,  in  the  first 
instance,  to  the  extinguishment  of  the  trust-deed,  and  that  defend- 
ant receive  the  balance,  and  that  he  execute  a  conveyance  of  the 
j>roperty.    lb. 
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1 1 .  The  lease  was  for  a  tenn  of  five  years,  at  the  apunal  rent  of  $1,900  pay- 

able in  monthly  installments  of  8100.  The  tenant  threatened  to 
quit  the  premises  after  being  in  possession  a  few  months,  having 
paid  all  the  rent  dne  for  the  portion  of  time  he  occupied  the  prem- 
ises, and  it  was  held  that  a  bill  in  equity  to  enforce  the  landlord's 
lien  by  attaching  all  the  goods  and  chattels  of  the  tenant  in  order 
to  secure  or  pay  the  whole  of  the  rent  for  the  entire  term  of  the 
lease,  could  not  be  maintained.    Joyce  vs.  Wilkenningy  567. 

12.  A  bill  in  equity  can  be  filed  to  enforce  a  vendor's  lien  for  the  purchase- 

money  of  land  sold  and  conveyed,  only  when  the  eomplainaut  has 
obtained  a  judgment  at  law  for  the  amount  dne ;  or  when  be  avers 
in  his  bill  such  facts  as  will  show  that  he  cannot  have  a  full,  com- 
plete, and  adequate  remedy  at  law.     Ford  et  al.  vs.  Smith f  592. 

13.  Where  the  answer  sets  up  that  there  is  no  such  av^meut  in  the  bill, 

the  court  will  entertain  the  question  of  Jurisdiction  at  the  hearing 
and  dismiss  the  bill.    lb, 

14.  This  principle  is  peculiarly  appropriate  in  a  case  where  the  existence 

of  the  debt  is  disputed,  and  the  conflict  of  testimony  leaves  it 
doubtful  whether  there  is  anything  dne.    lb, 

15.  A  bill  in  equity  which  seeks  to  set  aside  a  conveyance  of  real  property 

by  which  one  of  the  defendants  became  possessed  of  an  estate  per 
autre  vie,  and  which  also  seeks  to  charge  the  same  defendant  with 
the  taxes  assessed  upon  the  property,  is  not  mnltifarions,  but  a  pro- 
per form  of  pleading  for  the  purpose  of  economy  in  litigation,  and 
it  is  the  duty  of  the  person  who  owns  the  estate  per  autre  vie  to  keep 
the  property  in  repair  and  pay  the  taxes  as  they  fall  due,  and  if  he 
fails  to  perform  this  obligation  the  court  will  decree  the  taxes  due 
and  unpaid  a  lien  upon  the  life-estate,  and  will  order  the  sale 
thereof  in  case  of  his  default  to  pay  such  taxes  within  a  specified 
period.    Elliot^  <f*c.,  vs.  Lamon  et  al,,  647. 

EQUITY  OF  REDEMPTION. 
See  Judgment,  1. 

EVIDENCE. 

See  Parties,  3. 

Promissory  notes,  2. 

1.  If  a  party  on  cross-examination  asks  about  a  matter  not  stated  in  the 

direct  examination,  this  court  will  not  for  that  reason  reverse  the 
judgment  when  the  bill  of  exceptions  does  not  show  the  answer  of 
the  witness,  or  that  it  was  improper  or  unfavorable  to  the  party 
making  the  objection.    Eaetwood  vs.  Creecy  et  al.,  232. 

2.  When  written  instruments  in    the  testimony  are  declared  by  the 

opposite  party  to  be  forgeries,  a  court  of  equity  will  determine  their 
genuineness  by  an  inspection  of  the  instruments,  the  preponderance 
of  the  evidence,  and  will  also  examine  the  acts  and  circumstances 
of  the  parties.  The  opinion  of  experts  as  to  the  genuineness  of 
signatures  is  the  most  unsatisfactory  of  any  proof  admitted  by  a 
court.     Cowan  v.  Beall,  270. 
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3.  On  Febraary  5, 1867,  Congress  aathorized  the  Baltimore  and  Potomac 

Railroad  to  constmct  a  lateral  branch  of  their  road  into  the  District 
of  Columbia,  and  prescribed  how  the  road  might  pass  aloog  the 
public  streets  and  alleys  to  the  point  of  terminus  within  the  citj 
of  Washington,  and  in  no  way  subjected  the  railroad  oorpoiation 
to  the  control  or  supervision  of  the  municipal  government  of  the 
said  city ;  and  it  is,  iherefw,  held,  that  said  corporation  was  ex* 
empted  from  all  interference  from  such  city  government,  and  that 
it  was  erroneous  to  admit  in  evidence  on  the  trial  an  ordinance  of 
the  common  council  in  reference  to  the  use  of  a  street  by  said  com- 
pany.   Barnes  vs.  JHetrid  of  Columbia,  322. 

4.  Evidence  may  be  given  under  the  general  issue,  showing  misrepresen- 

tations in  the  statements  made  in  an  application  for  life-insursDce, 
which  by  the  terms  of  the  instrument  constitute  part  of  the  policy. 
Jacobe  vs.  National  Life-insurance  Company,  484. 

5.  The  act  of  March  3,  1865,  providing  "  that  in  actions  by  or  against 

executors,  <&c.,  neither  party  shall  be  allowed  to  testify  against  the 
other,  as  to  any  transactions  with,  or  statements  by,  the  testator,'* 
&c.,  applies  to  actions  in  the  supreme  court  of  the  District  of 
Columbia.  The  principle  is  again  announced,  that  this  is  a  coart 
of  the  United  States.    Noerr  vs.  Brewer,  507. 

6.  An  expert  cannot  give  his  opinion  whether  upon  the  face  of  a  conTej- 

ance  of  real  estate  it  covers  the  premises  in  controversy.  Noniient 
vs.  Fastnaght,  515. 

7.  A  witness  was  permitted  to  testify  what  the  insured  told  him,  where 

the  door  was  opened  to  its  introduction  by  the  cross-examination  of 
the  witness  on  the  other  side.  Jacobs  vs.  National  Life-Insurance 
Company,  652. 

EXCEPTIONS. 

Where  several  instructions  are  refused,  but  the  same  points  are  fully  giren 
in  other  prayers  that  are  allowed,  there  is  no  ground  for  exceptioos. 
Kimh'o  vs.  First  National  Bank,  415. 

EXECUTORS. 

See  Devise,  2,  3,  4,  5. 

A  power  to  sell  real  estate  for  the  payment  of  debts  and  the  education  of 
children  contained  in  a  will,  may  be  executed  by  a  surviving  exec- 
utor, without  reciting  such  power  in  the  executing  deed  of  convey- 
ance ;  provided  that  the  intent  to  execute  the  power  is  shown  by 
the  circumstances  of  the  case.  By  the  omission  of  the  usual  recitals 
in  a  deed  that  the  grantor  is  a  surviving  executor  and  that  it  was 
executed  in  pursuance  of  a  power,  such  deed,  though  not  in  an  ap- 
proved form,  is  not  for  that  reason  void.    Coombs  vs.  O'Neal,  405. 
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• 

EXPERTS. 
See  Evidence,  6. 

FORECLOSURE. 
See  MOBTGAOE,  2, 3. 

FOURTEENTH  AMENDMENT. 

See  Elective  fkanciiise,  3. 
Constitutional  law,  3. 

FRAUDULENT  CONVEYANCE. 

1.  A  voluntary  oonYcyance  to  a  wife  by  a  hasband  of  the  bulk  of  his  prop- 

erty is  void  as  ai^ainst  existing  creditors.  Walter,  ^c,  vs.  Lane  et  aL^ 
275. 

2.  There  is  a  presumption  of  law  and  fact  that  the  grantor  in  such  a  deed 

intends  a  fraud  upon  his  creditors,  and  the  mere  declaratiou  of  the 
parties  to  such  a  transaction  that  they  acted  iu  good  faith  will  not 
be  sufficient  to  repel  this  inference.    lb. 

3.  As  respects  subsequent  creditors,  the  conveyance  is  not  void  unless 

there  is  intentional  fraud  contemplated  by  the  grantor  in  the  crea- 
tion of  future  debts.    lb, 

• 

4.  If,  however,  in  a  court  of  equity,  a  conveyance  is  set  aside  as  being 

voluntary  and  fraudulent  against  existing  creditors,  the  creditors 
whose  debts  have  been  contracted  since  the  execution  of  such  con- 
veyance may  come  in  and  share  in  the  benefit  of  the  fund  thus  cre- 
ated,   lb. 

5.  The  statute  of  13  Elizabeth  iu  regard  to  frauds  and  peijnries  is  the  law 

of  this  District,  and  declares  all  conveyances  void  which  are  made 
to  defraud  such  creditors  as  the  grantee  is  indebted  to  at  the  time ; 
but  in  a  case  of  actual  fraud  as  respects  subsequent  creditors,  the 
deed  will  also  be  declared  void.    lb, 

6.  If  a  voluntary  conveyance  be  made  with  a  view  of  becoming  indebted, 

that  fraudulent  intent  may  be  inferred  from  the  fact  that  the  grantor 
contracted  debts  immediately  after  he  made  it  and  has  not  paid 
them.    lb. 

7.  When  a  person  is  indebted  in  a  small  amount,  and  has  ample  means, 

and  is  not  embarrassed  in  his  circumstances,  he  may  make  a  gift  in 
favor  of  his  wife  and  children,  and  it  cannot  be  impeached,  for  want 
of  consideration,  by  his  creditors.    lb. 

8.  A  deed  of  trust  executed  for  the  benefit  of  the  grantor's  wife  and  chil- 

dren, in  consideration  of  love  and  affection,  is  not  void  on  its  face 
as  to  creditors  by  reason  of  a  provision  therein  by  which  the  grantor 
reserves  to  himself  the  right  to  sell  and  dispose  of  the  trust-property 
as  he  shall  deem  most  for  the  advantage  of  his  said  wife  and  chil- 
dren, and  where  the  property,  however  varied,  is  to  be  in  the  name 
of  the  trustee  for  the  benefit  and  use  of  the  beneficiaries  during  such 
grantor's  natural  life,  and  at  his  death  is  to  be  equally  divided  among 
them.    Ojfutt  et  al  vs.  King  et  al.y  312. 
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9.  A  voluntary  conveyance  is  void  ae  to  existing  creditors,  bat  not  as  to 

subsequent  creditors,  unless  there  is  intentional  fraud  contemplated 
by  the  grantor  in  the  creation  of  future  debts.    Ih. 

10.  Where  a  person  is  indebted  in  a  small  amount  and  is  doing  a  pros- 

perous business  and  is  not  embarrassed  in  his  circumstances,  he  may 
make  a  conveyance  in  favor  of  a  wife  and  children,  and  it  cannot 
be  impeached  for  a  want  of  consideration.  Natural  love  and  affec- 
tion is  a  good  and  valid  consideration  in  a  deed  from  a  parent  to  a 
child.    lb, 

1 1.  A  creditor  may  apply  payments  to  any  of  the  debts  due  him,  in  hia  dis- 

cretion, where  the  debtor  has  failed  to  give  any  direction ;  and 
when  he  makes  it,  he  cannot  afterward  change  the  application. 
Equity,  however,  will  not  permit  an  appropriation  to  be  made  by 
the  creditors  for  the  mere  purpose  of  showing  an  apparent  indebt- 
edness at  the  date  of  a  trust-deed,  in  order  to  raise  a  presumptioD 
that  it  was  fraudulently  executed  by  the  debtor.    lb, 

FUTURE  ADVANCES. 
5ee  Trust-dkcd,  1. 

GARNISHEE  PROCESS. 

The  District  of  Columbia  cannot  be  charged  as  garnishee  upon  process  of 
attachment  on  account  of  the  salary  due  from  it  to  an  officer  of  the 
District  government.    Deer  et  ah  vs.  Luhey,  ^c,  187. 

GUARANTEE. 

1.  A  letter  of  credit,  drawn  in  favor  of  M.,  was  addressed  to  a  mercantile 
firm  in  Baltimoiv,  stating  that  the  parties  who  had  signed  it  were 
willing  to  become  sureties  for  M.  in  the  sum  of  #1,200  for  the  faith- 
ful performance  of  bis  duties  as  their  agent.  HM,  that  each  letter 
was  an  offer  for  a  future  credit  or  act,  and  that  notice  wae  necessary 
to  be  given  to  the  guarantors  by  the  person  giving  the  credit, 
within  a  reasonable  time,  that  he  bad  acoepted  the  offer,  and  intend- 
ed to  act  upon  the  £ftith  of  it ;  "kM^  al9o,  that  if  auch  i>er8on  sold 
goods,  or  gave  credit  to  M.  on  the  faith  of  such  guarantee,  without 
giving  notice,  the  guarantors  were  not  liable.  Hatdertan  et  al.  vs. 
Rdlly  et  aZ.,  25. 

HOUSE  OF  REPRESENTATIVES. 

See  Contempt,  1. 

Parliamentary  law,  1. 

HUSBAND  AND  WIFE. 
See  Dbvise. 

TkKABUBY  BRAFT. 

1.  By  the  rules  of  the  common  law,  a  married  woman  to  whom  a  draft, 
promissory  note,  or  othw  promiaes  are  made,  eannot  maintain  an 
action  thereon  in  her  own  name  doring  covertare.  When  the  cause 
of  action  is  in  her  own  right,  her  husband  was  required  to  be  joined 

with  her  in  the  suit.    Kiwibro  vs.  National  Bank,  61. 
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2.  The  act  of  Congress  regulating  the  rights  of  married  women  in  this 

District  has  not  changed  the  rules  of  the  common  law,  so  as  to  ena- 
ble a  married  woman  to  maintain  an  action  in  her  own  name,  upon 
a  chose  in  action  which  she  had  prior  to  the  passage  of  the  law.    Ih* 

3.  At  common  law  the  husband  owned  the  personal  estate  of  his  wife, 

and  had  the  right  to  reduce  it  to  possession.  The  act  of  Congress 
referred  to  is  not  to  be  construed  bo  as  to  effect  the  vested  rights  of 
the  husband,  bj  giving  it  a  retroactive  operation.    lb, 

4.  Where  a  married  woman  acquired  title  to  real  estate  which  was  paid 

for  by  money  belonging  to  lier  husband,  she  cannot  hold  said  prop- 
erty as  against  his  creditors.    Mitchell  vs.  Seite,  480. 

5.  Where  a  purchase  of  real  estate  is  made  in  the  name  of  a  married 

woman,  and  there  is  no  proof  that  she  has  separate  means  or  funds 
and  the  husband  is  carrying  on  a  successful  business  and  not  paying 
his  debts,  the  presumption  is  that  the  purchase  was  made  by  fund, 
which  he  had  furnished.    1  h. 

6.  The  earnings  of  a  married  woman  are  still  the  property  of  the  husband^ 

notwithstanding  the  act  of  Congress  permitting  married  women  to 
obtain  and  hold  property  in  this  District.    /(. 

INDORSEMENT. 

See  PRoaiissoKY  notes. 
Bills  of  exchamob. 
Municipal  voucher. 

INJUNCTION. 

1.  A  court  of  equity  will  not  interfere  by  injunction  when  the  conse- 

quences which  might  ensue  would  be  little  less  i]:\jarious  than  those 
to  be  prevented  by  this  process.  HarJcneea  et  €U,  vs.  Board  Public  Worka, 
121. 

2.  S.  agreed  that  D.  D.  and  B.  should  negotiate  certain  oertifloates,  to 

become  due  him  from  the  board  of  public  works,  so  far  as  he  might 
require ;  and  it  was  held  that  the  amount  of  certificates  to  be  disposed 
of  depended  upon  his  discretion,  and  he  could  not,  therefore,  be 
enjoined  from  receiving  them  himselif.    Barber  vs.  Strong  et  al.,  574. 

3.  S.  gave  D.  and  B.,  two  of  the  parties  to  the  above  agreement,  a  power 

of  attorney  to  receive  all  certificates  due  him  from  said  board  of 
public  works,  and  it  was  considered  that  the  two  instruments  ought 
to  be  construed  as  one,  and  that  S.  had,  therefore,  the  same  right  to 
receive  the  certificates  himself,  should  he  so  require,  instead  of  the 
attorneys.    lb, 

4.  The  complainant  alleges  that  he  became  surety  on  the  bond  of  S.  in 

consideration  of  an  agreement  that  the  power  of  attorney  was  to  be 
held  as  his  indemnity.    The  answer  denies  such  agreement,  and, 
there  being  no  proof  to  sustain  it,  the  i]\ianction  was  properly  refused. 
lb, 
44DO 
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5.  No  liability  can  eyer  arise  on  oomplaimmVs  BVietyfihip,  if  8»  folfiUi 
the  contract  for  the  performance  of  wfaidi  the  bond  was  given.— 
Wylib,  J.    lb. 

4,  A  preliminary  ii^anctiou  is  not  a  final  order  or  deeree,  and  is,  there- 
fore, not  appealable. — OuN,  J.    lb. 

7.  The  power  of  attorney  has  a  different  object  ftom  the  contract,  and, 
the  parties  not  all  being  the  samCi  the  two  instrvments  do  not  consti- 
tate  one  agreement ;  there  is  consequently  a  misjoinder  oi  parties 
defendant  in  the  bill,  and  for  that  reason  it  is  incapable  of  saataiainc 
an  iignnction. — MacAkthur,  J.    lb. 

INSURANCE  OF  LIFE. 

1.  A  policy  of  life-insurance  contained  a  stipulation  that  it  should  be  void  if 

a  certain  declaration  made  by  or  for  the  person  whose  life  waa  insured^ 
**  and  upon  the  faith  of  which  this  agreement  was  made,  shall  be 
found  in  any  respect  untrue.''  The  declaration  referred  to  was  made 
for  the  purpose  of  procuring  the  policy,  and  contained  answers  to 
certain  inquiries  respecting  the  health  of  soeh  person,  and  as  to  his 
having  had  certain  diseases  therein  enumerated.  Held,  tfaat  such 
declaration  constituted  a  part  and  portion  of  the  eontraot^  and  the 
statements  therein  were  made  material  by  the  contract,  and  thecKily 
question  of  fact  respecting  the  same  that  can  be  determined  by 
a  Jury  is  whether  such  statements  are  true  or  false,  and  not  wheth« 
they  are  material ;  heldj  aUo^  that  it  was  misdirection  to  inatmct 
the  jury  that,  in  order  to  avoid  the  policy,  it  was  necessary  to  show 
that  the  assured  himself  knew  that  he  was  misrepresenting  in  nuiking 
such  statements.  The  question  being  upon  this  subject  whether  such 
statements  were  untrue  in  point  of  fact,  not  whether  the  assured 
knew  them  to  be  false;  held,  aUo,  when  a  policy  has  lapsed  for  non- 
payment of  premium,  and  is  afterward  re-instated  upon  the  condi- 
tion that  such  re-instatement  shall  be  void  if  the  assured  shall  not 
then  be  in  sound  health,  there  can  be  no  doubt  that  the  policy  and 
the  representations  upon  which  it  is  based  and  the  renewal  are  to 
be  considered  together.  The  renewal  of  a  contract  necessarily  im- 
ports a  continuance  of  its  terms.  Day  vs.  Mutual  Inturance  Com- 
panjff  41. 

2.  A  clause  in  a  policy  of  life-insurance  that  the  company  would  pay 

the  amount  insured  for,  if  in  the  opinion  of  their  surgeon-in-chief  the 
party  did  not  die  of  intemperance,  is  a  condition  precedent  to  the 
right  of  the  plaintiff  to  recover,  and  on  the  trial  she  must  prove 
the  decision  of  the  surgeon,  or  account  for  its  absence,  as  part  of  her 
case.    Campbell  vs.  American  Popular  Life-Inturance  Company,  246. 

3.  The  agreement  to  refer  the  cause  of  death  to  the  opinion  of  the  but- 

geon-in-chief  is  not  void  as  contravening  public  policy,  or  because  it 
has  the  effect  of  ousting  the  courts  of  their  jurisdiction.    Zb. 

4.  It  is  only  where  the  agreement  to  refer  is  incomplete  and  executory, 

and  in  which  no  arbitrators  are  chosen,  that  the  courts  will  not  per- 
mit their  jurisdiction  to  be  taken  away ;  for  in  such  case  no  reference 
has  been  settled  by  the  parties  that  can  be  enforced  in  equity.    /(• 
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4.  A  person  obtaining  a  polioy  of  life-insaranoo  may  agree  that  the  surgeoa- 
in-ohief  of  the  company  shall  decide  whether  one  of  the  conditions 
upon  which  the  policy  issued  has  been  complied  with,  and  his  decision 
will  be  binding.  Campbell  vs.  American  Popular  Life  Insurance  Com^ 
panjf,  471. 

6.  Where  one  of  the  conditions  in  the  policy  is  that  the  insurance-money 

is  to  be  paid,  if,  in  the  opinion  of  the  surgeon-in-chief  of  the  company, 
the  party  insured  did  not  die  of  iutemperance,  nor  by  any  disease 
produced  or  aggravated  by  intemperance,  it  was  held  that  this  was 
a  valid  condition -precedent,  and  that  its  performance  must  be 
averred  or  its  non-performance  accounted  for.    Tb. 

7.  If,  however,  the  surgeon  is  also  a  stockholder  whose  dividends  are  af- 

fected by  the  payment  of  claims,  and  the  fact  of  such  interest  was 
concealed  by  the  company  f^om  the  party  insuring  at  the  time  the 
policy  was  made  and  accepted,  it  is  a  sufficient  excuse  for  the  non- 
performance of  such  condition.    lb. 

8.  In  an  action  on  a  polioy  of  life-insurance  the  plaintiff,  who  is  the  wife 

of  the  person  insured,  is  not  absolutely  concluded  by  the  statement 
of  another  party  in  an  affidavit  that  accompanied  the  preliminary 
proofs  as  to  the  cause  of  her  husband's  death,  it  appearing  doubtful 
whether  she  was  aware  of  the  contents  of  said  affidavit,  and  no  such 
evidence  being  required  by  the  terms  of  the  policy.  Day  vs.  Mutual 
Benefit  Life-Insurance  Gompantfy  598. 

9.  The  annual  premium  not  having  been  paid  on  the  16th  of  July,  1870, 

when  it  became  due,  the  assured  applied  to  the  agent  of  the  com- 
pany on  the  Ist  of  October  to  have  the  policy  re-instated ;  he  paid 
the  premium  at  the  same  time  and  famished  certificates  of  his 
health,  made  by  himself  and  the  physician  of  the  company.  A 
renewal  receipt  was  delivered  to  him  on  the  14th  of  the  said  month  of 
October,  and  it  was  held  that  the  assured  was  under  no  obligation 
to  furnish  the  company  with  further  statements  of  any  variation 
in  his  physical  condition,  intermediate  the  1st  of  October  and  the 
date  of  the  delivery  of  the  renewed  receipt.    lb, 

10.  A  declaration  on  a  policy  of  life-insurance  stated  the  consideration  to 

be  the  payment  of  premiums  quarterly.  The  policy  proved  at  the 
trial  was  expressed  to  be  in  consideration  of  said  premiums,  and  of 
the  statements  and  declarations  made  in  the  application  for  the 
policy.  Held,  that  the  variance  was  not  material.  Jacobs  vs. 
National  Life-Insurance  Company t  652. 

11.  The  application  presented  to  the  company,  when  the  insurance  was 

effected,  is  no  part  of  the  plaintiff's  course  of  action,  and  need  not 
be  set  forth  in  the  declaration.    lb, 

12.  It  is  competent  for  a  life*insuranoe  company  to  waive  forfeitures,  so 

as  to  give  renewed  effect  to  a  life-insurance,  where  the  premium 
has  not  been  paid  at  the  time  it  was  due ;  and  a  stipulation  in  a 
life-policy  that  it  shall  cease  and  determine  if  any  subsequent 
premium  shall  not  be  paid  when  due,  is  waived  by  the  act  of  the 
company- in  receiving  aqd  retaining  the  premium  afber  that  time. 
lb. 
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13.  A  witness  was  permitted  to  testify  what  the  insured  told  him,  when 

the  door  was  opened  to  its  introdaction  by  the  cross-examinati<m 
of  the  witness  on  the  other  side.    Ih, 

14.  A  condition  in  a  policy  of  life-insurance  that  it  is  to  become  noil  and 

▼oid  in  case  the  insured  shall  die  by  his  own  hand  or  act,  toIod- 
tarily  "  or  otherwise,"  the  use  of  the  latter  word  is  too  Tagne  and 
intangible  to  admit  of  practical  application,  and  the  court  will  not 
undertake  to  enforce  a  provision  so  uncertain.    /(. 

INTEREST. 

1.  A  conpon  payable  od  presentation  and  demand  can  bear  interest  only 

from  the  date  of  its  maturity  and  after  payment  has  been  demanded 
and  ui^ustly  refused ;  and  the  coupons  being  payable  out  of  speci- 
fied reyenues,  it  is  necessary,  in  a  suit  to  establish  the  lien  of  the 
bondholders,  to  allege  and  prove  the  existence  of  the  fund,  and  a 
demand  of  payment  is  properly  refused  when  there  are  no  such 
revenues  on  hand.  Corcoran  vs.  Chesapeake  and  Ohio  Canal  Company^ 
358. 

2.  Under  our  statute,  where  the  debtor  has  agreed  in  writing  to  pay 

interest  exceeding  six  per  cent,  per  annum,  but  not  greater  than  ten, 
till  the  maturity  of  his  obligation,  but  the  contract  is  silent  as  to 
any  rate  of  interest  beyond  that  period  in  case  the  debtor  should 
be  in  default,  no  more  than  interest  at  the  rate  of  six  per  cent,  per 
annum  can  be  recovered  for  the  time  subsequent  to  the  maturity 
of  the  obligation.    Sullivan  vs.  Snell  et  al.,  585. 

JUDGMENT. 

A  judgment  creates  a  lien  on  an  equity  of  redemption  of  real  estate  from 
the  time  it  is  recorded.    National  Bank  vs.  Morsell,  156. 

JUDGMENT  CREDITOR. 

See  Dower,  1,  2, 

Deed  of  trust,  3. 

JUDICIAL  POWER. 
See  Consular  courts,  1. 

JURISDICTION. 

The  jurisdiction  of  the  circuit  and  criminal  courts  previously  existiug 
in  the  District  of  Columbia  was  transferred  to  this  court  by  the 
organic  act  of  March  2, 1863 ;  and  the  relief  now  granted  to  a  party 
convicted  of  crime  in  the  criminal  court  is  an  appeal  to  the  general 
term  instead  of  the  writ  of  error  which  was  the  mode  of  practice 
under  the  former  jurisdiction.     Unitei  Siatee  vs.  Wood, 

JUSTICES  OF  THE  PEACE. 
See  Certiorari,  1,  2. 

LACHES. 
See  Mistake,  8. 

MOETGAOB,  1. 
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LANDLORD  AND  TENANT  ACT. 

1.  In  case  of  the  sale  of  real  property  under  a  deed  of  trust,  the  purchaser, 

as  matter  of  law,  becomes  vested  with  the  title,  and  if  the  person 
who  executed  the  trust-deed  remains  in  possession  of  the  premises 
without  any  agreement  to  that  effect,  he  becomes,  by  operation  of 
the  landlord  and  tenant  act,  tenant  by  sufferance  to  such  purchaser, 
and,  upon  being  notified  to  quit  in  thirty  days,  is  liable  to  be  turned 
out  by  proceedings  under  that  statute.    Lucha  vs.  Jones,  345. 

2.  The  judgment  of  the  special  term  in  cases  of  appeal  from  justices  of 

the  peace  is  final ;  and  it  has  the  same  effect  in  cases  arising  under 
the  landlord  and  tenant  act  as  in  other  cases     Ih, 

3.  A  landlord  can  claim  the  lien  conferred  by  the  act  of  Congress  of  Feb- 

ruary 22, 1867,  for  rent  due  and  in  arrear,  and  also  for  any  install- 
ment of  rent,  although  the  tenant  has  occupied  the  premises  only 
for  a  part  of  the  time  during  which  said  installment  is  accruing. 
Joyce  vs.  Wilkenningf  567. 

4.  Where  the  lease  is  for  a  period  of  several  years,  and  the  rent  is  payable 

monthly,  and  the  tenant  is  about  to  remove  his  goods  and  chattels 
from  the  leased  premises,  the  landlord  may  issue  his  attachment 
under  said  act,  and  serve  it  on  said  chattels  for  rent  in  arrear,  and 
for  rent  which  will  be  due  and  payable  for  the  month  during  a  part 
of  which  the  tenant  occupied  the  premises.    Lb. 

5.  The  lease  was  for  a  term  of  five  years,  at  the  annual  rent  of  (1,200, 

payable  in  monthly  installments  of  (100.  The  tenant  threatened 
to  quit  the  premises  after  being  in  possession  a  few  months,  having 
paid  all  the  rent  due  for  the  portion  of  time  he  occupied  the  prem- 
ises, and  it  was  held  that  a  bill  in  equity  to  enforce  the  landlord's 
lien  by  attaching  all  the  goods  and  chattels  of  the  tenant  in  order 
to  secure  or  pay  the  whole  of  the  rent  for  the  entire  term  of  the 
lease,  could  not  be  maintained.    lb, 

LEASE. 

See  Landix)rd  and  tenant — Lien. 

1.  A  lease  of  real  estate  in  which  the  lessors  are  described  as  '^  acting  as  a 
church-extension  committee  by  authority  and  on  behalf  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church,  Old  School,''  parties  of 
the  first  part,  and  who  executed  the  lease  in  their  individual  names 
and  seals,  and  which  contained  reciprocal  covenants  to  be  performed 
by  the  parties  respectively,  one  of  which  was  to  pay  rent  on  the  port 
of  the  lessee  to  the  lessors,  as  in  their  own  right,  is  a  nullity.  It  is 
a  nullity  as  to  the  owner,  because  it  is  not  his  contract ;  and  as  to 
the  lessors,  because  they  have  no  estate  in  the  property ;  and  as  to 
the  lessee,  because  it  is  not  binding  on  the  other  party.  And  the  role 
that  a  tenant  shall  not  be  allowed  to  dispute  his  landlord's  title  has 
no  application  to  such  a  case.    Stoit  vs.  Rutherford,  7. 
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2.  By  lease  for  years  it  was  provided  that  if  the  premises  should  be 

destroyed  by  fire  the  rent  was  to  cease  antil  the  landlord  should  pat 
them  in  good  order  and  condition,  but  the  landlord  did  not  other- 
wise covenant  to  rebuild,  and  the  building  was  destroyed  by  fire 
during  the  term.  Heldf  that,  as  the  lessor  was  not  obliged  to  rebuild, 
by  mutuality  of  obligation,  the  tenant  could  not  be  held  liable  for 
rent  after  the  house  was  rebuilt  unless  he  elected  to  enter  into  poo- 
session  of  the  restored  premises ;  heldf  also,  that  in  such  case  the 
destruction  of  the  premises  by  the  fire  put  an  end  to  the  lease ;  Aeld, 
aUo,  that  it  is  a  sound  principle,  where  the  lease  contains  no  cove- 
nant to  the  contrary,  destruction  of  the  subject-matter  of  a  lease 
will  terminate  the  lease.    Smith  vs.  Peitity  179. 

3.  A  covenant  in  a  lease  that  the  tenant  shall  keep  the  premises  in  good 

order,  and  deliver  the  same  in  good  order  as  "  they  are  now,''  on  the 
expiration  of  the  lease,  binds  the  tenant  to  rebuild  in  case  the  prem- 
ises should  be  destroyed  by  fire,  and  if  he  abandons  them,  and  the 
landlord  takes  possession  and  erects  a  more  costly  and  commodiooi 
structure,  the  tenant  cannot  maintain  an  action  to  compel  him-to 
pay  the  difference  between  the  rental  value  of  the  property  before 
and  after  the  fire.    /(. 

4.  Leased  premises  were  used  as  a  hotel,  and  the  lessee  executed  trust- 

deeds  on  the  furniture  to  secure  the  parties  from  whom  he  purchased 
and  to  other  creditors.  Subsequently  the  landlord  accepted  in  lieu 
of  the  lessee  another  tenant,  who  bought  out  the  lessee  and  assumed 
the  payment  of  all  rent  in  arrear,  and  of  all  liens  upon  the  furniture 
Upon  the  faith  of  this  agreement  the  tenant  paid  all  the  back  rent, 
and  the  rent  accruing  for  some  time  afterward,  to  the  landlord.  He 
also  paid  off  a  large  portion  of  the  claims  secured  by  the  deeds  of 
trust.  Heldf  that  the  balance  due  upon  such  trust-deeds  had  priority 
over  the  landlord's  lien  for  rent,  and  that  there  was  a  change  of 
tenantry  as  well  as  of  property  in  the  fhmiture.  White  vs.  Free^ 
man^B  Bankf  509. 

5.  A  landlord  will  lose  his  lien  by  conduct  which  misleads  boma-fide  pur- 

chasers for  valuable  consideration.    Ih. 

6.  Where  trustees  have  moneys  in  their  hands  claimed  by  a  landlord  upon 

his  lien  for  rent,  and  by  creditors  having  trust-deeds  on  the  fhnii« 
tnre  on  the  rented  premises,  a  bill  of  interpleader  will  be  sustained 
when  the  fund  is  not  sufficient  to  pay  both.    Ih. 

LEGISLATIVE  ASSEMBLY. 

The  act  of  the  legislative  assembly  of  the  District  of  Columbia,  passed 
June  23,  A.  D.  1873,  and  entitled  "An  act  to  regulate  shows  and  ex- 
hibitions in  the  sale  and  disposals  of  seats,''  is  a  vexatious  and  un- 
lawful interference  with  the  rights  of  private  property,  and  as  sneh 
the  legislative  assembly  was  incompetent  to  enact  it.  DUtricto/ 
Columbia  vs.  SavUlCf  561. 


Index.  695 


LIBEL  AND  SLANDER. 

1.  On  the  trial  of  an  action  of  slander  the  plaintiff  mnst  prove  that  the 

defendant  nttered  the  words  set  out  in  the  declaration,  or  expres- 
sioni  of  substantially  the  same  meaning.    Pollard  vs.  Lyon,  296. 

2.  Words  which  if  true  would  subject  the  plaintiff  to  an  indictment  for 

crime  involving  moral  tnrpiitudei  are  in  themselves  actionable  with- 
ont  averment  or  proof  of  special  damage.    Jft. 

3.  Since  the  ac^^  of  Maryland  of  1749  removing  the  infliction  of  corporal 

punishment  for  fornication,  and  that  of  1786  repealing  all  proceed- 
ings against  that  offense,  words  spoken  of  an  unmarried  woman 
imputing  to  her  that  act  are  not  actionable  in  themselves.    lb, 

4.  When  the  words  complained  of  in  the  declaration  are  not  actionable , 

and  no  special  circumstances  are  set  up,  and  there  is  a  verdict  in 
favor  of  the  plaintiff,  the  judgment  will  be  arrested.    Ih, 

5.  The  police  court  of  the  District  of  Columbia  has  no  jurisdiction  in  case 

of  a  criminal  prosecution  for  libel.     United  States  vs.  Buell,  502. 

LICENSE. 
See  Dog,  1. 

LETTER  OF  CREDIT. 
See  GuARAm'EE,  1. 

LIEN. 

See  Attorney  at  law,  2, 5. 
Judgment,  1. 
Lease,  4, 5, 6. 
Trusts,  6,7,8. 
Vendor's  lien,  1,2,3. 
Mechanic's  lien. 

1.  The  State  of  Maryland  had  obtained  first  liens  upon  the  property  and 
revenues  of  the  Chesapeake  and  Ohio  Canal  Company.  The  le^s* 
lature  of  the  State  afterward  passed  an  act  authorizing  the  com- 
pany to  borrow  upon  its  bonds  a  sum  not  exceeding  $1,700,000,  and 
the  State  waived  her  prior  liens,  so  as  to  make  said  bonds  and  the 
interest  to  accrue  thereon  preferred  liens  on  the  net  revenues  of  the 
company  until  the  bonds  and  interest  should  be  paid.  The  bonds 
were  payable  in  35  years,  with  interest  at  six  per  cent.,  payable  on 
the  first  day  of  January  and  July  in  each  year,  and  coupons  were 
annexed  in  the  usual  form.  On  a  bill  filed  by  the  bondholders  to 
establish  their  lien  on  the  revenues  on  an  alleged  default  of  pay- 
ment: held,  that  the  State  waived  her  liens  only  as  to  the  principal 
of  the  bonds  with  simple  interest,  and  that  the  interest  on  the  con- 
pons  cannot  be  paid  until  after  the  liens  of  the  State  of  Maryland 
are  satisfied.    Corcoran  vs.  Chesapeake  and  Ohio  Canal  Company,  358 
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2.  A  deoision  by  the  court  of  appeals  of  Maryland  that  the  waiver  of  the 

State's  lien  is  only  in  ^Avor  of  the  principal  of  the  bonds  and  simple 
interest  thereon,  and  does  not  extend  to  interest  that  may  aoeras 
OD  coupons  attached  to  the  bonds,  although  not  matter  of  estoppel 
in  this  case,  is  nevertheless  entitled  to  be  received  with  very  great 
respect. 

3.  By  the  seventh  section  of  an  act  with  regard  to  mechanics'  liens  upon 

buildings,  it  is  provided  **  That  the  liens  created  in  pursoance  of 
the  provisions  of  this  act  shall  have  precedence  over  all  other  liens 
•r  incumbrances  which  have  attached  upon  the  premises  subsequent 
to  the  time  at  which  said  notice  was  given."  HM,  that  the  me- 
chanic's lien  begins  only  from  the  time  of  filing  his  notice,- and  a 
purchaser  at  any  time  before  the  giving  of  such  notice  takes  title 
unaffected  thereby.    Cotton  vs.  Holden,  463. 

4.  The  fact  that  the  mechanic  is  openly  doing  his  work  is  not  notice  to 

any  one,  for  it  is  not  made  so  by  the  statute.    lb. 

5.  A  landlord  can  claim  the  lien  conferred  by  the  act  of  Congress  of  Feb- 

ruary 22, 1867,  for  rent  due  and  in  arrear,  and  also  for  any  install- 
ment-of  rent,  although  the  tenant  has  occupied  the  premises  only 
for  a  part  of  the  time  during  which  said  installment  is  aooming. 
Joyce  YB.  Wilkenn%ngj5G7, 

6.  Where  the  lease  is  for  a  period  of  several  years,  and  the  rent  is  payable 

monthly,  and  the  tenant  is  about  to  remove  his  goods  and  chattels 
from  the  leased  premises,  the  landlord  may  issue  his  attachment 
under  said  act,  and  serve  it  on  said  chattels  for  rent  in  arrear,  and 
for  rent  which  will  be  due  and  payable  for  the  month  during  a  part 
of  which  the  tenant  occupied  the  premises.    lb. 

7.  A  mechanic's  lien  under  our  statute  begins  only  from  the  time  of  filing 

the  notice,  and  a  purchaser  at  any  time  before  such  notice  is  filed 
takes  a  good  title.     T\tcker  et  al.  vs.  OrmeSf  652. 

LIVE  FREIGHT. 
See  Common  carrier,  2,  3,  4,  5,  6,  7. 

MARRIED  WOMEN. 

1.  By  the  rules  of  the  common  law,  a  married  woman  to  whom  a  draft, 

promissory  note,  or  other  promises  are  made,  cannot  maintain  an 
action  thereon  in  her  own  name  during  coverture.  When  the  cause 
of  action  is  in  her  own  right,  her  husband  was  required  to  be  joined 
with  her  in  the  suit.    Kimbro  vs.  N'ational  Bank,  61. 

2.  The  act  of  Congress  regulating  the  rights  of  married  women  in  this 

District  has  not  changed  the  rules  of  the  common  law  so  as  to 
enable  a  married  woman  to  maintain  an  action  in  her  own  name, 
upon  a  chose  in  action  which  she  had  prior  to  the  passage  of  the 
law.    lb. 

3.  At  common  law  the  husband  owned  the  personal  estate  of  the  wife, 

and  had  the  right  to  reduco  it  to  possession.  The  act  of  Congress 
referred  to  is  not  to  be  construed  so  as  to  affect  the  vested  rights 
of  the  husband,  by  giving  it  a  retroactive  operation.    lb. 
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4.  When)  a  married  woman  acquired  title  to  real  estate  which  was  paid 

for  by  money  belonging  to  her  hnsbandi  she  cannot  hold  said  prop- 
erty as  against  his  creditors.    Mitchell  vs.  Seitz,  480. 

5.  Where  a  purchase  of  real  estate  is  made  in  the  name  of  a  married 

woman,  and  there  is  no  proof  that  she  has  separate  means  or  fands, 
and  the  husband  is  carrying  on  a  successful  business  and  not  paying 
his  debts,  the  presumption  is  that  the  purchase  was  made  by  funds 
which  he  had  furnished.    Ih, 

6.  The  earnings  of  a  married  woman  are  still  the  property  of  the  husband, 

notwithstanding  the  act  of  Congress  permitting  married  women  to 
obtain  and  hold  property  in  this  District.    Ih, 

MARYLAND. 

1.  The  State  of  Maryland  had  obtained  first  liens  upon  the  property  and 

revenues  of  the  Chesapeake  and  Ohio  Canal  Company.  The  legis- 
lature of  the  State  afterward  passed  an  act  authorizing  the  com- 
pany to  borrow  upon  its  bonds  a  sum  not  exceeding  $1,700,000,  and 
the  State  waived  her  prior  liens,  so  as  to  make  said  Umda  and  ike 
interest  to  accrue  thereon  preferred  liens  on  the  net  revenues  of  the 
company  until  the  bonds  and  interest  should  be  paid.  The  bonds 
were  payable  in  35  years,  with  interest  at  six  per  cent.,  payable  on 
the  first  day  of  January  and  July  in  each  year,  and  coupons  were 
annexed  in  the  usual  form.  On  a  bill  filed  by  the  bondholders  to 
establish  their  lien  on  the  revenues  on  au  alleged  default  of  payment : 
heldj  that  the  State  waived  her  liens  only  as  to  the  principal  of  the 
bonds  with  simple  interest,  and  that  the  interest  on  the  coupons 
cannot  be  paid  until  after  the  liens  of  the  State  of  Maryland  are 
satisfied.     Corcoran  vs.  Chesapeake  and  Ohio  Canal  Company ^  358. 

2.  A  coupon  payable  on  presentation  and  demand  can  bear  interest  only 

from  the  date  of  its  maturity  and  after  payment  has  been  demanded 
and  unjustly  refused.    lb, 

3.  The  coupons  being  payable  out  of  the  net  revenues,  it  is  necessary  in 

a  suit  to  establish  the  lieu  of  the  bondholders  to  allege  and  prove 
the  existence  of  the  fund,  and  a  demand  of  payment  is  properly 
refused  when  there  are  no  such  revenues  on  hand.    lb, 

4.  A  decision  by  the  court  of  appeals  of  Mar>  bind  that  the  waiver  of  the 

State's  lien  is  only  in  favor  of  the  principal  of  the  bonds  and  simple 
interest  thereon,  and  does  not  extend  to  interest  that  may  accrue 
on  coupons  attached  to  the  bonds,  although  not  matter  of  estoppel 
in  this  case,  is  nevertheless  entitled  to  be  received  with  very  great 
respect.    lb. 

MARYLAND  ACTS  OF  ASSEMBLY. 

The  act  of  Maryland  of  1720,  chapter  24,  section  2,  declaring  that  a  cred- 
itor shall  not  prosecute  an  action  on  an  administrator's  bond  before 
non  est  inventus  or  nulla  bona  has  been  returned,  has  no  application 
to  an  action  in  the  name  of  heirs  at  law,  upon  said  bond,  to  recover 
the  distributive  share  of  the  estate.    United  States,  ^c,  vs.  King,  499. 
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MECHANIC'S  LIEN. 
See  Lien,  3, 4. 

1.  By  the  seventh  section  of  an  act  with  regard  to  mechanics'  liens  upon 

bnildlngs,  it  is  provided,  "  That  the  liens  created  in  parsuanoe  of 
the  provisions  of  this  act,  shall  have  precedence  over  all  other  liens 
or  incnmhrances,  which  have  attached  upon  the  premises  subsequent 
to  the  time  at  which  said  notice  was  given."  Hddf  that  the  me- 
chanic's lien  begins  only  from  the  time  of  filing  his  notice,  and  a 
purchaser  at  any  time  before  the  giving  of  such  notice  takes  title 
unaffected  thereby.    Cotton  vs.  Holdeny  46.3. 

2.  The  fact  that  the  mechanic  is  openly  doing  his  work  is  not  notice  to  any 

one,  for  it  is  not  made  so  by  the  statute. 

3.  A  mechanic's  lien  under  our  statute  begins  only  from  the  time  of  filing 

the  notice,  and  a  purchaser  at  any  time  before  such  notice  is  filed 
takes  a  good  title.     Tucker  et  al.  vs.  Ormea  et  al.,  652. 

MEMBER  OF  CONGRESS. 

See  Service  of  process,  1. 
Witnesses,  3. 

MISTAKE. 

1.  A  deed  of  trust  containing  a  mistake  in  having  the  word  we$t  instead  of 

ea8ty  contrary  to  the  intention  of  both  parties,  in  the  beginning  of 
the  description  of  the  premises  conveyed,  will  be  corrected  on  a  bill 
in  equity  filed  for  that  purpose  by  the  grantees,  not  only  as  against 
the  grantors,  but  against  the  parties  to  a  prior  deed  of  trust  upon 
the  same  premises  of  which  said  grantees  had  no  knowledge  or  no> 
tice,  and  which  was  not  recorded  for  over  a  year  subsequent  to  the 
record  of  their  conveyance,  and  the  latter  so  corrected  is  decreed  to 
be  the  first  incumbrance  upon  the  property.    Fentnck  vs.  Bruff,  107. 

2.  K.  purchased  land  of  S.  and  gave  instructions  to  a  scrivener  to  prepare 

a  deed  that  should  convey  one  portion  of  the  premises  to  him  upon 
certain  trusts,  and  the  remainder  in  fee-simple.  By  a  mistake  of  the 
scrivener  the  whole  of  the  premises  was  conveyed  upon  trusts.  JEteld^ 
that  the  deed  should  be  reformed  in  order  to  give  effect  to  the  in- 
tentions of  the  parties.    Kirk  vs.  Zell  et  a2.,  116. 

3.  The  deed  was  executed  in  1856,  and  the  bill  filed  in  1872 ;  but  K.  did 

not  discover  the  mistake  till  1861,  and  was  absent  from  the  city  till 
1865.  He  had  control  of  the  premises,  made  improvements,  paid 
taxes,  and  carried  on  business  there  ever  since.  No  adverse  interest 
had  been  acquired,  and  no  one  injured  or  misled,  aud  the  mistake 
being  clearly  established,  the  court  under  these  circumstances  ex- 
cused the  laches  in  bringing  suit  and  granted  the  relief  asked  for.    JTd. 

MORTGAGE. 

1.  A  mortgagor,  or  those  claiming  under  him,  who  delay  for  a  period  of 
eight  years  before  filing  a  bill  to  redeem  frx)m  the  purchasers  at  a 


forecloenre  sale,  and  where  such  purchasersi  believing  in  good  faith 
their  title  to  be  perfect,  have  expended  many  thoasands  of  dollars 
in  perm^ftnent  improvements  npon  such  property,  such  mortgagor 
or  those  claiming  nnder  him  will  not  be  permitted  to  redeem  in 
view  of  snch  laches  without  allowing  the  value  of  sooh  improve- 
ments ;  and  this  will  be  made  a  condition  of  their  right  to  redeem. 
Fnuer  et  ah  vs.  Ptaiher  et  aZ.,  306. 

2.  The  purchaser  at  a  foreclosure  sale  acquires  no  estate  in  consequence 

of  his  bid  or  the  payment  of  the  purchase-money,  nor  has  the  trustee 
appointed  by  the  court  to  sell  the  premises  any  authority  to  make 
the  purchaser  a  deed  unless  the  sale  is  ratified  and  confirmed  by  an 
order  of  court.    lb, 

3.  A  foreclosure  suit  commenced  during  the  life-time  of  the  mortgagor 

who  is  non-resident,  and  notice  by  publication  has  been  made  as 
required  by  law,  a  decree  in  such  suit  for  the  sale  of  real  estate  in 
this  jurisdiction  cannot  be  impeached  on  the  ground  that  the  mort- 
gagor was  dead  at  the  time  the  decree  was  passed.    Ih, 

MORTGAGE  OUTSTANDING. 
See  Ejectmekt,  1, 2. 

MUNICIPAL  VOUCHERS. 

1.  A  claim  against  the  late  corporation  of  Washington,  commonly  called 

a  voucher,  consisting  of  a  bill  for  work  performed  by  plaintiff  for 
the  corporation,  together  with  certificates  of  the  proper  officers  that 
it  was  duly  approved  and  allowed  for  the  sum  of  |6,096.75,  is  not 
strictly  a  commercial  instrument ;  but  where  it  has  been  indorsed 
in  blank  by  the  plaintiff  and  delivered  to  a  broker  as  security  to 
raise  money,  and  no  mark  put  on  it  to  designate  a  wish  to  control 
it,  or  to  restrict  the  indorsement,  and  as  paper  of  this  kind  is  exten- 
sively used  for  the  purpose  of  borrowing  money:  heldf  that  the 
plaintiff  could  not  maintain  replevin  to  recover  the  voucher  from 
an  innocent  hona-fide  holder  for  a  valaable  consideration,  without 
tendering  him  the  amount  paid  therefor.  Talty  vs.  Freedmav?a  Tnai 
Company^  522. 

2.  Where  the  plaintiff  made  his  promissory  note  for  $.3,000,  payable  to  his 

own  order,  and  indorsed  it  and  delivered  it  to  a  broker  to  get  dis- 
counted, giving  him  the  voucher  as  security,  and  the  note  was 
discounted  and  the  proceeds  paid  plaintiff,  and  the  broker  claimed 
that  the  voucher  was  given  upon  an  agreement  that  he  might  sell 
and  dispose  of  it  at  any  time  for  90  cents  on  the  dollar,  and  the 
plaintiff  claimed  that  he  was  not  to  sell  it  until  after  maturity  and 
non-payment  of  the  note,  and  the  broker  sold  it  to  the  defendant 
before  snch  maturity,  for  a  valuable  consideration,  and  without  any 
notice  or  knowledge  of  such  arrangement :  luHd,  upon  this  state 
of  facts  it  was  proper  for  the  justice  who  tried  the  case  below  to 
instruct  the  Jury  to  return  a  verdict  for  defendant,  as  there  was  no 
proof  of  tender  before  suit  brought.    Ih, 
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NEGLIGENCE. 

1.  The  WashiDgtoii  Gas-Light  Company  is  authorized  to  use  the  streeti 

of  the  city  for  the  purpose  of  laying  gas -pipes,  but  it  is  the  duty  of 
the  company  to  perform  the  work  so  that  other  persons  may  reoeiye 
no  injury  through  the  negligence  of  the  company,  or  of  its  agents, 
in  such  use  of  the  public  streets.  LHUon  vs.  Washington  Ga9-IAgkt 
Company,  626. 

2.  Where  an  individual  has  received  an  injury  by  falling  into  a  trench 

dug  in  a  traveled  street  and  imperfectly  filled  up,  the  company  will 
not  be  relieved  from  liability  therefor,  although  the  work  has  been 
approved  of  and  accepted  by  the  officers  of  the  District  government 

3.  It  is  the  duty  of  the  company  to  put  the  street  in  as  good  condition  as 

it  had  previously  been,  and  also  to  exercise  a  careful  foresight  so  as 
to  prevent  any  iignry  afterward  which  might  be  occasioned  to  the 
work  by  storms  and  rain-falls,  and  which  would  render  the  work 
dangerous  to  persons  traveling  on  the  street.    Ih. 

NEW  TRIAL. 

1.  An  appeal  does  not  lie  to  the  general  term  from  an  order  made  aft  the 

circuit  setting  aside  a  verdict  for  the  plaintiffs  and  granting  a  new 
trial.    Philp  et  al.  vs.  Gardner  et  <U. ,  165. 

2.  The  decision  of  the  justice  holding  the  criminal  court,  overrolinga 

motion  for  a  new  trial,  is  not  a  proper  subject  of  review  on  an 
appeal  to  the  general  term.     United  States  vs.  Woody  241. 

3.  A  motion  for  a  new  trial  is  an  application  to  the  sound  legal  discretioii 

of  the  court  in  which  the  trial  took  place,  and  is  not  the  subject  of 
error  or  appeal.    lb, 

4.  Whether  in  case  of  abuse  of  judicial  discretion  so  palpable  in  its  char- 

acter as  to  involve  corruption  or  imbecility,  the  matter  would  be 
without  remedy,  quaere.    lb. 

5.  Alleged  misconduct  of  a  juror  considered.    lb. 

6.  A  motion  for  a  new  trial  on  the  ground  that  the  court  erred  in  its 

charge  to  the  jury,  where  the  rulings  complained  of  were  not  ex- 
cepted to  before  verdict,  nor  even  after,  will  be  overruled.  Dod- 
dridge vs.  Gaines,  335. 

7.  The  legal  effect  of  an  order  that  the  motion  for  a  new  trial  be  heard 

at  the  general  term  in  the  first  instance,  is  equivalent  to  a  refusal 
of  the  presiding  justice  to  entertain  the  motion  upon  his  minutes 
of  the  trial ;  and  the  case  can  then  only  be  heard  at  the  general 
term  upon  a  bill  of  exceptions  to  be  settled  by  the  justice.    Ih. 

8.  The  motion  may  be  made  upon  the  minutes  of  the  justice  at  the  term 

at  which  the  trial  is  had,  and  must  be  determined  at  the  term  in 
which  it  is  made ;  otherwise,  it  will  be  regarded  as  denied  or  refused 
to  be  entertained.    lb. 
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9.  If  a  motion  for  a  new  trial  be  made  on  the  ground  that  the  verdict  ia 

against  evidence  or  the  damages  excessive,  and  it  is  denied  by  the 
justice  presiding  or  he  orders  it  to  be  heard  at  the  general  term  in 
the  first  instance,  if  the  moving  party  desires  the  merits  of  his 
motion  to  be  reviewed  by  the  court  iu  general  term,  he  must  pre- 
pare a  case  to  be  settled  as  prescribed  by  the  rules  of  the  court.    Tb. 

10.  An  order  granting  a  new  trial  upon  either  of  the  grounds  mentioned 

in  section  8  of  the  act  organizing  this  court  is  not  appealable,  but 
the  denial  of  these  motions  involves  the  merits  of  the  suits,  and  an 
appeal  then  lies  to  the  general  term.    Ih. 

NON-INTERCOURSE  ACT. 

An  executrix  indorsed  the  note  in  Alabama  during  the  late  war,  and 
gave  it  to  a  messenger,  who  conveyed  it  through  the  military  lines 
and  delivered  it  to  the  plaintiff  at  Leavenworth,  in  the  State  of 
Kansas,  and  there  was  no  evidence  to  show  that  the  indorsement 
was  not  of  a  commercial  character.  Held,  that  the  indorsement  and 
transmission  of  the  note  was  unlawful  under  the  non-intercourse 
act  of  July  13, 1861,  and  passed  no  title  to  the  plaintiff.  Sueaell  vs. 
Russelly  263. 

NOTICE. 

See  GUARANTEB,  1. 

Service  by  publication,  1, 2. 
Lien,  4. 

NUISANCE. 

1.  The  26th  section  of  the  act  of  Congress  to  provide  for  a  government  for 

the  District  of  Columbia  designates  a  board  of  health,  whose  duty 
it  shall  be  to  declare  what  shall  be  deemed  nuisances  injurious  to 
health,  and  to  provide  for  the  removal  thereof;  but  it  does  not  con- 
fer power  upon  said  board  of  health  to  declare  anything  or  any  con- 
dition of  things  a  nuisance,  ii^nrious  to  health,  which  was  not  a 
nuisance  by  the  rules  of  the  common  law,  or  made  such  by  some 
statute  governing  the  District.      Batee  vs.  Distriot  of  Columbia,  433. 

2.  Where  the  defendant  and  his  ancestors  had  prosecuted  continuously 

the  business  of  manufacturing  soap  and  candles  in  the  same  place 
for  a  period  of  more  than  forty  years,  it  was  held,  it  could  not  be 
removed  unless  the  facts  upon  which  the  question  of  nuisance  de- 
pended were  tried  by  due  process  of  law,  consisting  of  indictment 
and  trial  by  Jury ;  an4  it  W€t8  also  held,  that  the  board  of  health  had 
no  authority  to  pass  ordinances  under  which  the  defendant  was 
prosecuted  by  information  in  the  police  court  for  the  purpose  of 
recovering  a  fine  or  penalty  for  maintaining  the  alleged  nuisance. 
lb. 

OUTSTANDING  TITLE. 

See  Ejectment. 
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PARLIAMENTARY  LAW. 

The  House  of  Representatiyee  has  power  to  commit  for  contempt,  and 
when  a  party  is  foand  gnilty  of  a  contempt  the  order  of  the  House 
directing  his  commitment  is  a  complete  protection  to  the  SpeaJker 
who  orders  him  into  custody  of  tbe  Sergeant-at-Arms.  8Umari  yi. 
BlaiiMy  453. 

PARTIES. 

See  Injukction,  7. 

1.  Individual  tax-payers  whose  property  has  been  separately  noBOOBed 

have  not  that  community  of  interest  which  will  allow  them  to  units 
in  a  bill  of  complaint  to  restrain  the  collection  of  taxes  alleged  to 
be  illegally  assessed,  on  the  ground  of  preventing  a  maltiplioity  of 
snits.    Harkness  vs.  Board  of  Public  Jforka,  121. 

2.  On  the  trial  of  an  action,  ex  coniractUf  if  it  be  shown  that  all  the  paities 

to  the  contract  have  not  joined  in  the  action  as  plainti^  tiie 
defendant  may  take  advantage  of  the  omission  either  by  plea  m 
abatemeDt  or  as  gronod  of  nonsuit  at  the  trial.  Snyder  et  ol.  vs. 
Finleyy  220. 

3.  Where  there  is  a  conflict  of  testimony  over  the  question  whether  all 

the  parties  to  the  contract  have  joined  as  plaintifls  in  the  action,  it 
is  proper  to  request  the  court  to  instruct  the  jury,  if  they  believe 
from  the  evidence  that  a  party  to  the  contract  has  been  omitted, 
then  the  plaiutiff  cannot  recover.  And  it  is  no  answer  to  snoh  a 
request,  and  instead  thereof,  for  the  court  to  instruct  the  jury  that 
if  they  believe  from  the  evidence  the  debt  was  due  to  plaintiff,  they 
must  find  for  the  plaintiff.    lb, 

4.  The  defendant  is  a  Virginia  railroad-corporation,  and  had  an  agreement 

with  a  similar  corporation  in  the  District  of  Columbia,  by  which 
the  defendant  ran  its  trains  over  the  track  of  the  latter,  into  said 
District,  and  through  tbe  city  of  Washington,  said  trains  being  in 
the  charge  of  the  servants  and  agents  of  the  defendants  except  the 
conductor,  who  was  in  the  employment  of  the  company  whose 
track  the  defendant  so  used.  Heldj  that  the  defendant  is  liable  for 
a  personal  injury  produced  by  carelessness  on  the  part  of  defend- 
ant's agents  in  running  a  train  of  cars  through  the  city  of  Wash- 
ington on  the  track  of  tbe  other  company.    MiUs  vs.  BaUroad  Comr 

pany.  285. 

PARTNERSHIP. 

See  Railroad  companibs,  1,  2,  3. 

PATENT-LAW. 

1.  Where  a  claim  was  for  a  flange  around  and  in  a  plane  with  the  top  of 
a  lamp- wick  tube,  and  a  prior  patent  described  a  like  flange  "  at  or 
near"  the  top  of  the  tube,  but  showed  it  in  drawing  and  model  a 
trifle  below  the  top :  Keldy  that  the  patent  anticipated  the  claim, 
although  the  purposes  or  effects  of  the  flan^  respectively  deolared 
by  the  claimant  and  patentee  were  different. 
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9.  If  two  inyentions  are  sabstantially  the  same  ia  faot,  whatever  may  be 
olaimed  by  either  party  in  ejfeoity  in  oontemplation  of  patent-law 
they  are  one. 

3.  It  is  not  purpose  or  results  that  are  the  subject  of  patent,  but  the  in- 

strumentality, contrivance,  or  machinery  through  the  agency  of 
which  results  are  effected.    In  re  Sufiu  8,  MerriU^  301. 

4.  A  patentee  is  not  entitled  to  have  his  patent  re-issued  unless  he  shows 

by  satisfactory  evidence  that  the  error  he  seeks  to  have  corrected 
was  owiug  to  'Mnadvertenoe,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,"  and  states  particularly 
wherein  the  inadvertence,  accident,  or  mistake  oonsistied.  In  rt 
ConkHinf  375. 

5.  The  decisions  of  the  courts  sustaining  patents  against  objections  for 

want  of  such  evidence  rest  upon  the  principle  that  it  is  the  province 
of  the  Commissioner  to  determine  whether  sufficient  evidence  to 
that  effect  has  been  produced ;  and  that  his  granting  a  re-issue  is 
conclusive  on  that  point,  and  is  not  open  to  revision.    lb, 

6.  The  supreme  court  of  the  District  of  Columbia  is  not  governed  by  this 

principle  in  determining  an  appeal  from  the  decision  of  the  Com- 
missioner of  Patents  refusing  a  re-issue,  but  will  require  the  same 
evidence  of  inadvertence,  accident,  or  mistake  that  should  have 
been  produced  before  him.    Ih, 

7.  If  a  patent  is  neither  inoperative  nor  invalid,  &c.,  and  the  patentee 

has  omitted  to  claim  anything  which  he  has  described,  it  is  to  be 
presumed  that  he  has  abandoned  it  to  the  public.    lb, 

8.  It  being  found  that  the  omission  in  this  case  was  not  owning  to  inad- 

vertence, accident,  or  mistake,  it  was  presumed  that  it  was  inten- 
tional, and  with  the  view  of  abandoning  to  the  public  the  devices 
not  claimed  in  the  original.    lb, 

9.  The  presumption  was  held  to  be  materially  strengthened  because  the 

applicant  had  wait-ed  eighteen  years  after  completing  his  invention 
before  applying  for  a  patent,  and  after  obtaining  it  had  lived  five 
years  without  ever  intimating  that  it  was  defective ;  but  had,  on 
the  contrary,  made  several  im'provements  for  which  patents  were 
obtained  under  his  direction ;  and  the  re-issue  was  not  applied 
for  until  four  years  after  his  death,  and  the  devices  had  meanwhile 
gone  into  extensive  use.    lb. 

10.  The  presumption  was  held  to  be  strengthened,  also,  by  evidence  that 

the  devices  sought  to  be  introduced  in  the  re-issue  had  been  in  use 
before  the  original  application  was  filed,  although  the  evidence 
might  not  be  sufficient  to  show  want  of  novelty.    lb, 

11.  In  determining  an  appeal  from  the  Commissioner  of  Patents,  the 

supreme  court  of  the  District  of  Columbia  will  look  only  into  the 
reasons  of  appeal,  and  into  the  records  and  proceedings  in  the  case 
which  are  applicable  to  those  reasons.    lb, 

12.  A  claim  for  the  combination  of  an  advertisement,  not  described,  with 

an  anchored  balloon,  refused.    The  novel  organization  of  co-opera- 
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tive  elements  or  devices  into  a  nsefol  meohanism  is  invention  within 
the  meaning  of  the  statnte,  whether  the  elements  be  individnally 
old  or  new.  The  novelty  and  utility  of  a  combination  in  its  en- 
tirety as  a  unit  are  to  be  regarded,  and  it  must  necessarily,  therefore, 
be  a  fixed  and  definite  organism.  The  mere  discovery  that  it  would 
be  a  good  thing  to  attach  advertisements  permanently  to  balloons 
does  not  come  within  the  law  protecting  a  new  and  useful  appara- 
tus.   In  re  Gouldf  410. 

13.  Where  two  patents  have  been  granted  for  ai;tioles  which  resemble 

each  other,  a  presumption  arises  from  the  action  of  the  Office  that 
there  is  such  a  difference  between  them  that  the  use  of  one  consti- 
tutes no  infringement  of  the  patent  for  the  other.  Smith  vs.  Wood- 
ruff, 469. 

14.  If  one  paper-file  holds  the  paper  better  than  another  which  is  patented, 

and  has  driven  it  out  of  market,  that  is  prima-facie  evidence  that 
the  mechanism  is  different,  and  is  a  new  invention,  and  that  the 
use  of  it  does  not  violate  the  patentee's  monopoly.    lb. 

15.  A  patented  combination  may  be  used  without  iuMnging  the  patent, 

if  one  of  the  elements  of  the  combination  is  omitted,  although 
another  is  substituted  in  its  place  which  is  new,  or  performs  a  sub- 
stantially different  function,  or  if  it  was  not  known  as  a  proper 
substitute  when  the  patent  issued.    Ih, 

16.  An  improvement  described  in  the  claim  as  "the  combination  of  the 

hearth-plate  of  a  portable  furnace  with  wrought-iron  tubular  legs 
connected  together,  all  substantially  as  set  forth,"  does  not  indicate 
in  any  degree  invention.  It  is  simply  the  r««ult  of  the  judgment 
and  knowledge  which  is  expected  of  every  competent  mechanic, 
and  is  not  patentable.    In  re  Baxter,  520. 

17.  The  properties  and  advantages  of  hollow  wrought-iron  legs  as  supports 

for  a  structure  being  well  known,  to  substitute  them  for  solid  legs 
in  a  portable  forge  is  but  the  application  of  knowledge  already  pos- 
sessed by  competent  mechanics,  and  does  not  require  invention.    Ih, 

18.  If  a  chain  is  attached  to  a  shaft  rotated  by  the  same  mechanism  as  the 

rolls  in  a  rolling-mill,  the  other  end  being  furnished  with  grappling- 
irons  by  which  the  heated  pile  is  drawn  firom  the  furnace  and 
placed  upon  a  platform  suspended  from  a  crane,  when  it  is  swung  by 
the  crane  to  the  rol]s,  the  whole  machinery  constitutes  the  proper 
subject  of  a  patent.  (Wylik  and  OLm,  J.  J.,  dissenting.  In  re 
Pennock,  531. 

19.  And  a  patent  is  valid  which  describes  such  machinery,  and  contains 

the  following  claim,  viz :  *^  In  a  rolling-mill,  the  revolving  shaft 
with  its  drum-chain  and  grapple,  or  any  equivalent  power-driven 
hauling  mechanism,  in  combination  vrith  a  crane,  arranged  and 
operating  in  connection  with  the  said  meohanism  to  receive  the 
fagot  from  the  same  and  deliver  it  at  the  rolls."    lb. 
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20.  Whether  the  inventive  faculty  has  been  exercised,  is  a  question  of  ev- 
idence, and  is  always  to  be  considered  in  reference  to  the  condition 
of  the  art  and  the  result  accomplished ;  and  where  the  combination 
is  new,  and  the  benefit  great,  the  presumption  is  strongly  in  favor 
of  originality.    Ih. 

PERFORMANCE  OF  CONTRACT. 
See  Contract. 

PERPETUITIES. 

See  Will,  5, 6  7. 
Dbvise,  2,3  4,5. 

PLEADING. 

See  Practice,  16. 

Insurance  ov  life,  10, 11. 

1.  In  actions  of  tort  for  injury  to  goods,  it  is  material  to  allege  in  the  dec- 

laration the  number,  quantity,  and  value  thereof,  as  near  as  may 
be.    Daittese  vs.  MaUf  8G. 

2.  In  an  action  of  debt  upon  a  bond,  the  declaration  should  state  the 

breach,  and  that  defendants  have  neglected  to  pay  the  sum  due, 
and  that  the  same  remains  unpaid  at  the  time  of  bringing  suit. 
This  is  a  necessary  allegation.    JoUey  vs.  Plant,  93. 

3.  A  declaration  alleging  that  the  defendant  by  a  written  agreement  was 

to  deliver  $100,000  in  bonds  to  the  plaintiff  on  or  before  a  specified 
day,  upon  condition  that  plaintiff  should  deliver  to  defendant  a 
bond  in  the  same  amount,  without  also  averring  that  plaintiff  exe- 
cuted its  bond  and  tendered  it,  is  bad  on  demurrer.  An  allegation 
that  plaintiff  was  ready  and  willing  to  execute  such  bond  is  not 
sufficient.  Alexandria  Railroad  Company  vs.  National  Railroad  Com- 
pany,  203. 

4.  A  demurrer  which  sets  up  matter  of  proof  which  would  bo  a  defense 

on  the  merits  is  irregular  in  form,  and  will  be  set  aside.  Alexander 
vs.  JVillet  et  al.,  564. 

5.  A  bill  in  equity  which  seeks  to  set  aside  a  conveyance  of  real  property 

by  which  one  of  the  defendants  became  possessed  of  an  estate  per 
autre  vie,  and  which  also  seeks  to  charge  the  same  defendant  with 
the  taxes  assessed  upon  the  property,  is  not  multifarious,  but  a 
proper  form  of  pleading  for  the  purpose  of  economy  in  litigation. 
Elliot,  4'o.f  vs.  Lamon  et  al,,  647. 

POLICE  COURT. 

See  Criminal  law,  1,  2,  3,  4, 5. 

1.  The  act  of  Congress  of  January  17, 1870,  confers  original  jarisdiction 
of  the  offense  of  petit  larceny  on  the  police  court  of  the  District  of 
Columbia.     United  States  vs.  Croes,  149. 

45  D  C 
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2.  Writ  of  certiorari  is  the  appropriate  remedy  to  review  the  proceed- 

ings of  a  subordinate  tribunal  which  has  proceeded  or  is  proceeding 
to  judgment  without  jurisdiction.  In  a  case  where  the  police  court 
has  no  jurisdiction  the  writ  may  issue  to  review  such  proceedings, 
although  the  statute  provides  for  an  appeal  where  there  is  to  be  a 
retrial.of  the  case.    Bates  vs.  JHstriot  of  Columbiaf  433. 

3.  The  police  court  of  the  District  of  Columbia  has  no  jurisdiction  in  case 

of  a  criminal  prosecution  for  libel.     United  States  vs.  Buelly  502. 

POWERS. 

1.  A  power  to  sell  real  estate  for  the  payment  of  debts  and  the  edacation 
of  children  contained  in  a  will  may  be  executed  by  a  surviving 
executor,  without  reciting  such  power  in  the  executing  deed  of 
conveyance;  provided  that  the  intent  to  execute  the  power  is 
shown  by  the  circumstances  of  the  case.  By  the  omission  of  the 
usual  recitals  in  a  deed  that  the  grantor  is  a  surviving  executor, 
and  that  it  was  executed  in  pursuance  of  a  power,  such  deed, 
though  not  in  an  approved  form,  is  not  for  that  reason  void. 
Coamha  vs.  (yNeal,  405. 

PRACTICE. 

See  Service  by  publication,  mortgaok,  2, 3. 
Pleading,  4. 

1.  A  final  decree  passed  at  a  special  term  of  the  court  in  equity  cannot  be 

opened,  set  aside,  modified,  or  altered  after  the  lapse  of  several 
terms  of  that  court  upon  a  mere  petition  supported  by  ez-parte  affi- 
davits, and  upon  notice  to  the  adverse  party.    Fries  vs.  Fries,  291. 

2.  A  decree  is  deemed  to  be  enrolled  as  of  the  term  at  which  it  is  passed, 

and  a  final  decree  cannot  be  opened  after  the  expiration  of  soch 
term,  except  upon  bill  of  review.  A  proceeding  by  petition  and  er- 
parte  affidavit  is  not  equivalent  to  a  bill  of  review.    lb. 

3.  A  final  decree  in  a  divorce  suit  in  reference  to  alimony  is  not  snbject 

to  alteration  or  revision  on  ex-parte  affidavits,  unless  it  is  provided 
in  such  decree  that  either  party  be  at  liberty  to  apoly  thereafter  to 
the  court  for  a  modification  of  such  decree  in  respect  to  alimony. 
Ih, 

4.  Where  testimony  has  been  taken  upon  a  matter  not  in  the  pleadingB, 

and  where  there  is  no  stipulation  in  regard  to  such  matter,  no  de- 
cree should  be  made,  but  the  parties  should  be  left  to  pursue  other 
remedies.     Offutt  vs.  King,  312. 

5.  A  motion  for  a  new  trial  on  the  ground  that  the  court  erred  in  its  cbar;ge 

to  the  jury,  where  the  rulings*  complained  of  were  not  ex^septed  to 
before  verdict,  nor  even  after,  will  be  overruled.  Doddridge  ts, 
GaineSf  335. 

6.  The  legal  efiect  of  an  order  that  the  motion  for  a  new  trial  be  heard 

at  the  general  term  in  the  first  instance,  is  equivalent  to  a  refusal 
of  the  presiding  justice  to  entertain  the  motion  upon  his  minates  of 
the  trial ;  and  the  case  can  then  only  be  heard  at  the  general  term 
upon  a  bill  of  exceptions  to  be  settled  by  the  justice,    ifr. 
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7.  The  motion  may  be  made  upon  the  minutes  of  the  justice  at  the  term 
at  which  the  trial  is  had,  and  must  be  determined  at  the  term  in 
which  it  is  made ;  otherwise,  it  will  be  regarded  as  denied  or  refused 
to  be  entertained.    Jb. 

6.  If  a  motion  for  a  new  trial  be  made  on  the  ground  that  the  verdict  is 
against  evidence  or  the  damages  excessive,  and  it  is  denied  by  the 
justice  presiding  or  he  orders  it  to  be  heard  at  the  general  term  in 
the  first  instance,  if  the  moving  party  desires  the  merits  of  his  mo- 
tion to  be  reviewed  by  the  court  in  general  term,  he  must  prepare  a 
case  to  be  settled  as  prescribed  by  the  rules  of  the  court.    lb. 

9.  An  order  granting  a  new  trial  upon  either  of  the  grounds  mentioned 

in  section  8  of  the  act  organizing  this  court  is  not  appealable,  but 
the  denial  of  these  motions  involves  the  merits  of  the  suit,  and  an 
appeal  then  lies  to  the  general  term.    lb. 

10.  The  statute  and  rules  in  relation  to  what  motions  shall  be  heard  at  a 

special  term  and  what  shall  be  heard  at  a  general  term  in  the  first 
instance,  and  also  the  disUuction  between  enumerated  and  non-enu- 
merated motions  considered,  and  the  proper  construction  of  the  pro- 
vision of  the  statute,  and  the  rules  prononnced  to  be  that  no  motion 
made  to  a  court  in  special  term  can  be  beard  at  the  general  term, 
unless  such  motion  involve  the  merits  of  the  suit  in  which  it  is  made. 
lb, 

11.  Where  several  instructions  are  refused,  but  the  same  poiuts  are  fully 

given  in  other  prayers  that  are  allowed,  there  is  no  ground  for  excep- 
tions.   Eimbro  vs.  First  Kational  Bank,  415. 

12.  The  objection  to  the  admissibility  of  a  deposition  as  evidence  iu  a 

cause  should  be  made  by  motion  to  suppress  it  before  going  into 
trial.     Claxion  et  al.  vs.  AdamSy  49(5. 

a 

13.  Where  the  notice  to  take  a  deposition  is  entitled  in  the  cause,  and  the 

caption  is  the  same  as  in  the  notice,  it  appears  to  be  no  valid  objec- 
tion to  such  deposition  that  the  names  of  the  parties  are  not  again 
set  forth,  either  in  said  notice  or  caption.    lb. 

14.  Where  a  deposition  was  taken  of  a  witness  residing  out  of  the  District, 

it  seems  it  will  not  be  suppressed  because  the  party  offering  it  did  not 
prove  that  the  reasons  for  taking  it  continued  to  exist  at  the  time  it 
was  offered.    lb. 

15.  A  demurrer  which  sets  up  matter  of  proof  which  would  be  a  defense  on 

the  merits,  is  irregular  in  form  and  will  be  set  aside.  Alexander  vs. 
Will€tetal.jljQA. 

16.  A  plea  that  the  defendant  is  a  petitioner  in  bankruptcy  does  not,  in 

itself,  operate  as  a  stay  of  proceedings.  A  judgment  in  such  case 
was  recorded  by  the  plaintiff  April  6, 1871,  and  an  attachment  issued 
thereon  the  2d  day  of  March,  1874.  It  was  held,  that  a  motion  to 
discharge  such  attachment  on  the  ground  that  defendant  had  been 
adjudged  a  bankrupt  came  too  late,  the  defendant  having  neglected 
to  obtain  a  stay  of  proceedings,  and  having  waited  more  than  three 
years  after  the  entry  of  the  judgment.  First  Xational  Bankj  <f-c.,  vs. 
Abner,  590. 
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17.  Where  a  final  decree  in  an  equity  snit  doee  not  conform  to  the  decision, 

the  proper  method  to  have  such  decree  corrected  is  by  motion  for  a 
rehearing.    Mercer  vs.  Merctr,  655. 

18.  In  a  snit  for  a  divorce  the  court  can  grant  a  rehearing  for  the  parpose 

of  conforming  the  decree  to  the  decision  at  any  time  before  the  end 
of  the  next  term,  under  the  87th  Rule  in  Eqnit}'  of  this  court.    J5. 

PROMISSORY  NOTES. 

See  Usury,  3,  6. 
Witnesses,  2. 
Municipal  Vouchers. 

1.  Where  promissory  notes  are  delivered  by  the  maimers  in  payment  of  an 

antecedent  debt,  it  is  not  competent  to  prove  by  parol  that  the 
party  to  whom  they  were  so  delivered  agreed  to  pay  the  same  as 
they  should  respectively  come  to  maturity.  Spofford  ei  al.  vs. 
Bvoum  et  ah,  223. 

2.  The  principle  is  affirme<l  that  parol  evidence  will  not  be  received  to 

vary  or  contradict  a  w^ritten  contracit    lb. 

3.  If  a  person  takes  a  negotiable  instrument  for  a  valuable  consideration 

before  the  same  is  due,  and  without  notice  of  any  equities  existing 
between  the  original  parties,  his  title  is  good  ;  and  in  order  to  im- 
peach that  title,  it  must  be  proved  that  he  had  notice  or  knowledge 
of  the  facts  constituting  such  equities  at  the  time  he  obtained  pos- 
session of  the  instrument.    lb. 

4.  The  testimony  showed  that  the  payee  named  in  a  promissory  note  died 

in  18C3,  and  that  his  widow  acted  for  some  time  afterw^ard  as  sole 
executrix  of  his  will,  and  in  that  character  indorsed  the  note  to  the 
plaintiff.  Heldj  that,  in  order  to  enable  plaintiff  to  maintain  an 
action  upon  said  note,  it  is  necessary  to  produce  and  prove  a  will 
conferring  authority  upon  such  executrix  to  transfer  such  note 
absolutely  as  the  property  of  the  plaintiff*.    JRussell  vs.  Russell,  263. 

5.  The  fact  that  no  such  proof,  when  it  conld  have  been  easily  obtained^ 

was  produced,  might  well  excite  suspicion  that  there  was  a  pur- 
pose in  withholding  it.    lb. 

6.  In  order  to  constitute  negotiability,  a  promiesory  note  ought  upon  its 

face  to  be  for  the  payment  of  a  sum  of  money  certain  as  to  amount,. 
BO  that  an  indorsee  may  maintain  an  action  upon  it  in  bis  own 
name.    lb. 

7.  A  promissory  note,  dated  at  Detroit,  in  the  State  of  Michigan,  and 

payable  there,  for  $2,000,  with  interest  at  the  rate  of  eight  per 
cent.,  with  current  exchange  on  New  PorA;,  is  not  for  a  sum  certain 
and  is  therefore  not  a  negotiable  instrument.  lb. 

8.  The  executrix  indorsed  the  note  in  Alabama  during  the  late  war,  and 

gave  it  to  a  messenger,  who  conveyed  it  throngh  the  military  lines, 
and  delivered  it  to  the  plaintiff  at  Leavenworth,  in  the  Stat-e  of 
Kansas,  and  there  was  no  evidence  to  show  that  the  indorsement 
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was  not  of  a  commercial  character.  Heldf  that  the  indorsement 
and  transmission  of  the  note  was  unlawful  under  the  non-intercourse 
act  of  July  13|  1861,  and  passed  no  title  to  the  plaintiff.    lb, 

9.  Under  onr  statute,  where  the  debtor  has  agreed  in  writing  to  pay  in- 

terest exceeding  six  per  cent,  per  annum,  but  not  greater  than  ten 
till  the  maturity  of  his  obligation,  but  the  contract  is  silent  as  to 
any  rate  of  interest  beyond  that  period  in  case  the  debtor  should  be 
in  default,  no  more  than  interest  at  the  rate  of  six  per  cent,  per 
annum  cau  be  recovered  for  the  time  subsequent  to  the  maturity  of 
the  obligation.    Sullivan  vs.  Snellf  585. 

10.  Where  the  defendant  is  the  payee  and  first  iudorsor  on  a  series  of 

promissory  notes,  and  the  plain  tide's  name  is  used  as  second  indorser 
and  both  became  parties  to  the  paper  for  the  accommodation  of  the 
maker,  if,  upon  notice  of  non-payment,  the  plaintiff  takes  up  said 
notes,  he  may  maintain  an  action  against  the  said  first  indorser  for 
the  amount  advanced  ou  account  of  such  payment.  Pomeroy 
vs.  Clark  et  al.,  606. 

11.  Where  the  notes  in  suit  were  given  in  renewal  of  other  notes  on  which 

the  plaintiff  was  first  indorser  and  the  defendant  was  second  indorser, 
that  circumstance  will  not  change  the  liabilities  of  the  parties  on 
the  notes  taken  up  by  the  plaintiff,  unless  there  was  an  agreement 
between  themselves  relating  to  such  liability.    lb, 

RAILROAD  COMPANIES. 

1.  Where  a  through-line  for  transportation  of  passengers  and  freight  is 

established  by  the  owners  of  different  railroads,  the  first  carrier  who 
receives  fare  for  the  whole  route,  and  gives  a  through-check  for  bag- 
gage, becomes  liable  for  any  loss  or  injury,  not  only  on  its  own  line, 
but  on  any  other  road  in  the  connecting  line  throughout  the  entire 
distance.    Croft  vs.  Baltimore  and  Ohio  Eailroad  Company,  492. 

2.  Where  three  companies  constitute  a  through-line,  and  the  fare  re- 

ceived for  through-tickets  is  accounted  for  by  the  first  company 
to  the  other  companies,  according  to  a  tariff  established  by  each 
company  for  itself,  and  there  is  no  division  of  profits  or  losses,  such 
an  arrangement  is  not  a  partnership  involving  joint  liability.    lb, 

3.  No  other  company  can  be  sued  for  a  loss  unless  such  occurred  on  its 

own  line.    lb. 

RAILWAYS  AS  COMMON  CARRIERS. 

See  Common  carkier,  1, 2, 3. 

1.  The  delivery  of  inanimate  property  on  the  platform  of  a  railroad  com- 
pauy,  which  is  the  usual  place  of  receiving  freight  preparatory  to 
shipment,  and  under  an  agreement  previously  made  for  the  transpor- 
tation of  the  same,  is  a  sufficient  delivery  to  charee  the  railroad 
company  with  liability  as  a  common  carrier.  Bowie  vs.  Baltimore 
and  Ohio  JRailroad  Company,  94. 
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2.  Bat  where  the  property  consists  of  race-horses,  accompanied  by  the  a/^ent 

of  the  owner,  assisted  by  other  persons  in  the  employment  of  the 
owner,  three  of  whom  are  race-riders  for  the  hoises  and  who  travel 
with  and  take  care  of  them  ;  and  where  there  was  a  difficulty  Ih 
loading  one  of  the  horses  on  the  car,  sach  agent  insisting  on  loading^ 
it  as  he  thought  best,  after  having  been  requested  by  the  railroad 
employes  to  place  the  horse  under  their  control,  the  owner  would  not 
be  entitled  to  recover  for  an  injury  to  the  horse  sustained  under  such 
circumstances.    lb, 

3.  On  the  trial  of  an  action  for  such  injury  where  there  is  a  conflict  or 

testimony  as  to  whether  the  agents  of  the  road  or  those  of  the  owner 
had  charge  of  the  horse  when  the  accident  occurred,  it  is  erroneous- 
to  charge  the  jury  that  if  the  servants  or  agents  of  the  owner  re- 
fused obedience  to  the  agents  of  the  road,  the  latter  would  still  be 
responsible  for  the  injury,  and  that  it  is  their  duty,  if  they  could  not 
control  the  servants  of  the  owner,  to  refuse  transportation  of  the 
horses  in  order  to  escape  such  responsibility.    lb. 

4.  In  an  action  against  a  railroad  company  as  a  common  carrier,  for  an 

injury  to  living  freight,  a  witness  was  not  allowed  to  answer  a  quea- 
tion  whether  the  freight  had  been  in  fact  delivered  to  the  defendant 
where  the  delivery  was  disputed,  and  other  witnesses  had  stated  the 
facts  and  circumstances  relating  to  the  delivery.  Botcie  vs.  Balti- 
more and  Ohio  Bailroad  Company ^  609. 

5.  Whether  freight  has  been  delivered  to  a  common  carrier  so  as  to  fix 

his  responsibility  is  a  mixed  question  of  law  and  fact,  and  is  usually 
shown  by  proving  that  the  freight  was  sent  to  the  place  where  it  is 
the  habit  of  the  carrier  to  receive  it,  accompanied  with  notice  to 
him  that  it  is  there  for  transportation.    lb. 

6.  Where  a  contract  was  entered  into  by  which  four  horses  were  to  be 

transported  from  Washington  to  Baltimore  on  the  railroad  of  defend- 
ant, and  the  horses  were  to  be  accompanied  by  their  grooms,  and  iT 
the  horses,  in  accordance  with  the  agreement,  were  admitted  to  the 
inclosure  where  the  defendant  usually  received  such  freight,  and  the 
defendant  notified  that  they  were  there ;  and  if  the  process  of  loading 
them  had  been  partially  completed  by  the  shipment  of  three  of  the 
horses  with  their  grcoms :  AeZcf,  that  although  the  agents  of  both. 
parties  were  engaged  in  such  loading  when  the  injury  occurred^ 
these  facts  would  constitute  a  delivery  of  the  animals.    lb. 

7.  Such  an  agreement  is  no  waiver  of  the  strict  responsibility  of  the 

defendant  as  a  common  carrier,  any  further  than  it  might  be  mod- 
ified by  the  fact  that  persons  were  to  be  sent  by  the  owner  along 
with  the  property ;  and  if  the  property  is  injured  through  the  neg- 
ligence of  the  agents  of  the  defendant,  it  is  liable  for  the  damage  ; 
and  if  the  injary  was  caused  by  the  act  or  conduct  of  the  owner ^s 
servants,  the  defendant  would  not  be  responsible.    lb. 
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REHEARING. 

1.  A  party  may  demand  a  reheariDg  as  a  matter  of  right  where  four  justices 

decide  the  question  in  any  cause  and  the  court  is  equally  divided  in 
opinion.  And  -where  the  fifth  judge  takes  no  part  in  the  decision 
on  account  of  heing  interested  in  the  question,  the  right  of  the  party 
is  the  same.    Bailway  vs.  Board  of  Public  Works,  119. 

2.  Where  a  final  decree  in  an  equity  suit  does  not  conform  to  the  decision, 

the  proper  method  to  have  such  decree  corrected  is  hy  motion  for  a 
rehearing.    Mercer  vs.  Mercer,  655. 

3.  In  a  suit  for  a  divorce  the  court  can  grant  a  rehearing  for  the  purpose 

of  conforming  the  decree  to  the  decision  at  any  time  hefore  the  end 
of  the  next  term,  under  the  87th  Rule  in  Equity  of  this  court.    IJ. 

RIGHT  OF  WAY. 
See  Easement,  1. 

SERVICE  BY  PUBLICATION. 

1.  Notice  hy  publication  to  non-resident  defendants  does  not  confer  juris- 

diction over  them  of  Itself,  but  if  the  subject  of  the  suit  be  properly 
lying  within  the  jurisdiction  of  the  court,  a  decree  after  such  notice 
would  bind  such  property.    Fraser  et  al.  vs.  Prather  et  ah,  206. 

2.  Where  a  statute  requires  notice  to  non-residents  to  be  given  by  pub- 

lication, and  a  judgment  or  decree  is  passed  affecting  the  property 
•subject  to  the  jurisdiction  of  the  court  without  the  publication  of 
the  required  notice,  the  decree  or  judgment,  though  erroneous,  is 
not  void,  and  a  purchaser  at  a  sale  under  such  decree  or  judgment 
would  take  a  valid  title  although  the  judgment  might  afterward  be 

reversed  for  its  errors  in  a  higher  court.    J&. 

SERVICE  OF  PROCESS. 

See  Corporation,  1. 
Witnesses,  3. 

The  privilege  of  a  witness  in  attendance  upon  a  congressional  committee 
is  not  higher  than  that  of  a  member  of  Congress ;  he  may,  therefore, 
be  served  with  a  summons  as  defendant  in  a  Fuit  commenced  in  this 
court.     Wilder  vs.  Welsh,  566. 

SLANDER. 

1.  On  the  trial  of  an  action  of  slander  the  plaintiff  must  prove  that  the 

defendant  uttered  the  words  set  out  in  the  declaration,  or  expres- 
sions of  substantially  the  same  meaning.    Pollard  vs.  Lyon,  296. 

2.  Words  which  if  true  would  subject  the  plaintiff  to  an  indictment  for 

crime  involving  moral  turpitude,  are  in  themselves  actionable 
without  averment  or  proof  of  special  damage.    lb. 

3.  Since  the  act  of  Maryland  of  1749  removing  the  infliction  of  corporal 

punishment  for  fornication,  and  that  of  1786  repealing  all  proceed- 
ings against  that  offense,  words  spoken  of  an  unmarried  woman 
imputing  to  her  that  act  are  not  actionable  in  themselves.    lb. 
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4.  When  the  words  complained  of  in  the  declaration  are  not  actionable, 
and  no  special  circnniBtances  ore  set  np,  and  there  is  a  verdict  in 
favor  of  the  plaintiff,  the  judgment  will  be  arrested.    lb. 

SPECIFIC  PERFORMANCE. 
See  Equity,  9,  10. 

1.  Where  a  bill  is  filed  to  compel  the  defendant  to  perform  a  written 

memorandum  for  the  sale  of  real  property,  and  the  defendant  deni€s 
that  he  executed  the  alleged  memorandum,  but  admits  that  the 
signature  thereto  is  his,  and  the  grantee  who  has  assigned  all  his 
interest  to  other  parties,  who,  in  turn,  have  assigned  to  the  com- 
plainant, denies  that  he  ever  purchased  or  agreed  to  purchase  the 
premises,  but  admits  that  the  agreement  is  in  his  handwriting  and 
that  the  defendants  signed  it ;  and  the  same  is  corroborated  by 
other  circumstances,  the  law  attaches  a  force  to  the  writing  which 
the  evidence  of  the  parties  cannot  overthrow,  and  the  contract  for 
the  sale  will  be  recognized  and  enforced.  Sanborn  et  aJ.  vs.  O^Don- 
noghue  et  aZ.,  554. 

2.  The  defendant,  after  making  the  memorandum,  executed  a  deed  of 

trust  on  the  premises  to  secure  the  payment  of  the  sum  of  $4,000, 
and  the  trustee  is  a  party  to  the  suit ;  the  complainants  were  decreed 
to  bring  the  purchase-money  into  court  to  bo  applied,  in  the  first 
instance,  to  the  extinguishment  of  the  trust-deed,  and  that  defend- 
ant receive  the  balance,  and  that  he  execute  a  conveyance  of  the 
property.    lb. 

STAMP  ACT. 

See  Deed  of  tuust,  2. 

STATUTES  CITED  AND  EXPOUNDED. 

Act  o/  Congress  of  February  27,  1801,  in  regard  to  civil  jurisdiction  of 
justices  of  the  peace,  160. 

Acts  of  Congress  on  same  subject  of  March  1,  1823  and  February  22,  1867f 
161. 

Act  of  Congress  of  March  3, 1803,  for  the  relief  of  insolvent  debtors,  602. 

Act  of  Congress  of  February  26,  1853,  making  assignments  of  claims 
against  the  United  States  void,  1. 

Act  of  Congress  of  June  19,  1830,  to  authorize  divorces  in  the  District  of 
Columbia,  34. 

Act  of  Congress  of  July  22,  1360,  to    carry   into  effect  certain  treaties 

therein  specified,  86. 
Act  of  Congress  of  February  2,  1859,  in  regard  to  mechanics' liens,  463. 

Act  of  Congress  of  August  6,  1801  and  of  July  17, 1862,  in  regard  to  con- 
fiscation, 73. 

Act  of  Congress  of  July  13,  1861,  in  regard  to  non -intercourse,  261. 

Act  of  Congress  of  July  2,  1832,  about  Union  Pacific  Railroad,  234. 
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Act  of  Congress  of  June  30,  1864,  sections  333  and  371,  in  regard  to  stamp 

duties,  155. 
Act  of  Congress  July  4,  1864,  in  regard  to  landlord  and  tenant,  345,  567. 
Act  of  Congre&s  March  2,  1S63,  organizing  this  court,  241. 
Act  of  Congress  of  March  3, 1865,  in  regard  to  parties  testifying,  507. 
Act  of  Congress  of  February  22,  lrJ67,  for  punishment  of  crimes,  150. 
Act  of  Congress  of  April  10, 1869,  regulating  the  rights  of  marridd  women, 

61,  480. 
Act  of  Congress  of  March  18, 18G9,  and  of  March  25,  1870,  in  regard  to 

Baltimore  and  Potomac  Railroad,  322. 

Act  of  Congress  of  July  21, 1870,  relating  to  this  court,  119. 

Act  of  Congress  of  January  17,  1870,  creating  the  police  court,  149,  469, 

502. 
Act  of  Congress  of  1870,  in  regard  to  patents,  375,  410,  459,  520,  531. 
Act  of  Congress  of  April  22,  1870,  amending  usury  laws,  5S5,  144. 

Act  of  Congress  of  February  21,  1871,  to  provide  a  government  for  Dis- 
trict'of  Columbia,  121,  175,  329,  433. 

Act  of  the  legislative  assembly  of  August  10, 1871,  prescribing  the  mode 

of  assessment,  &o.,  123.  • 

Act  of  the  legislative  assembly  of  June  25, 1873,  providing  for  amendments 

in  certain  cases,  469. 

Act  of  legislative  assembly  of  June  23,  1873,  to  regulate  theaters,  &.c., 
581. 

MARYLAND  AND  DIUTISH  STATUTES  IN  FORCE  IN  THIS  DISTRICT. 

Acts  of  Maryland  assembly  of  1749  and  1789,  296. 
Acts  of  Maryland  assembly  of  1720,  chapter  24,  sectiou  2,  499. 
13th  Elizabeth,  in  regard  to  fraudulent  conveyances,  275,  312. 
29  Car.  II,  in  regard  to  fraud  aud  perjuries,  485. 

STATUTE  OF  FRAUDS. 

The  plaintiff,  who  is  a  newspaper-carrier,  alleges  that  a  former  proprietor 
of  the  Daily  Morning  Chronicle  agreed  to  give  him  the  exclusive 
right  to  sell  and  deliver  that  paper  on  a  certain  route  in  Washing- 
ton ;  that  such  owner  sold  out  to  another  person,  and  that  defendant 
has  succeeded  to  the  ownership  of  the  paper,  and  that  he  renewed 
the  contract  wtth  both.  He  alleges  performance,  but  claims  that 
defendant  broke  the  contract  by  refusing  to  deliver  to  him  any 
more  papers.  Held^  that  the  plaintifif  could  not  maintain  an  action 
on  said  contract,  for  the  reason  that  it  is  void  for  uncertainty  aud 
want  of  mutuality  ;  also,  for  the  reason  that  it  is  not  alleged  to  be 
in  writing  or  to  be  performed  within  a  year,  and  is  therefore  void, 
within  the  fonrth  section  of  the  statute  of  frauds.  Fallon  vs.  Chron* 
icle  Publishing  Company^  485. 
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TAX. 
See  Equity,  15. 

1.  It  is  now  a  well-settled  principle  that    courts  of  equity  will   not 

ioterfere  by  injunction  to  restrain  the  enforcement  or  collection  of 
a  tax,  upon  a  mere  allegation  that  the  tax  is  illegal  or  void.  This 
principle  proceeds  on  the  ground  that  the  party  asking  relief  has 
an  adequate  remedy  at  law.  Harhness  et  ah  vs.  Board  Public  Works 
121. 

2.  The  chancery  jurisdiction  will  only  interpose  when  the  enforcement 

of  the  tax  would  lead  to  multiplicity  of  suits,  or  produce  irreparable 
injury,  or  where  it  would  throw  a  cloud  upou  the  title  to  real 
estate.    lb, 

3.  But  where  an  assessment  is  void  upon  the  record  of  the  proceedings  in 

making  it,  there  can  be  no  cloud  upon  title  within  the  equity  pow- 
ers of  this  court,  and  it  is  only  when  the  invalidity  is  to  be  proved 
outside  of  the  record,  that  chancery  will  interpose  its  preventive 
remedies.    lb. 

4.  The  principle  of  law  that  a  purchaser  at  a  tax-sale  must  prove  the 

regularity  of  the  proceedings  from  the  beginning  to  the  time  of  the 
sale,  and  that  all  the  requirmnents  of  the  statute  have  been  com- 
plied with,  has  not  been  changed  by  the  act  of  the  legislative 
assembly  in  regard  to  the  effect  of  a  tax-deed.    lb. 

5.  Individual  tax-payers  whose  property  has  been  separately  assessed 

have  not  that  community  of  interest  which  will  allow  them  to  unite 
in  a  bill  of  complaint  to  restrain  the  collection  of  taxes  allei^ed  to 
be  illegally  assessed,  on  the  ground  of  preventing  a  multiplicity  of 
suits.    lb. 

6.  A  court  of  equity  will  not  interfere  by  Injunction  when  the  conse- 

quences which  might  ensue  would  be  little  less  injurious  than  those 
to  be  prevented  by  this  process.    lb. 

7.  A  tax-deed  is  void  where  the  advertisement  of  notice  of  sale  contains 

no  dollar-mark  at  the  head  of  the  column  of  figures.  Coombs  vs. 
aXeal,  405. 

TENDER. 
See  Municipal  vouchers,  1,  2. 

TREASURY  DRAFTS. 

1.  Where  a  draft  was  issued  from  the  United  Stated  Treasury  upon  the 
First  National  Bank  of  Washington,  which  was  a  depository  and 
financial  agent  of  the  Government,  payable  to  the  order  of  Kimbro, 
who  was  a  married  woman  then  living  in  Tennessee  with  her  hus- 
band, and  the  draft  was  delivered  by  the  Government  to  the  agents 
of  the  pay«e,  who  had  been  employed  to  prosecute  the  claim  against 
the  United  States,  and  the  draft  was  cashed  by  a  bank  in  Nashville, 
on  a  forged  indorsement  of  the  payee's  name,  and  by  it  sent  for  col- 
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lection  to  a  bank  in  New  York,  by  whom  it  was  forwarded  to  the 
drawee  in  Washington,  who  paid  it :  held,  that  such  drawee  was 
liable  to  the  payee,  although  payment  had  not  been  demanded  on 
her  behalf  until  after  said  drawee  had  paid  it,  relying  u]»on  the  in- 
dorsement as  genuine ;  heldy  also,  that  the  liability  of  the  drawee 
was  not  released  by  the  circumstance  that,  on  paying  the  draft,  it 
was  transmitted  to  the  Treasurer  of  the  United  States,  who  acted 
upon  the  indorsement  as  genuine,  and  gave  full  credit  for  the  amount 
of  such  draft  in  the  account  of  the  bank ;  held,  further,  that  the  ac- 
tion would  lie,  notwithstanding  the  fact  that  the  payee  never  had 
possession  of  the  draft,  and  that  it  was  on  file  in  the  Treasury  De- 
partment when  the  demand  of  payment  was  made  on  behalf  of  said 
payee,  and  notwithstanding  the  fact  that  defendant,  in  paying  said 
draft,  upon  such  payee's  indorsement,  acted  as  the  agent  of  the 
United  States  Government.   Kimhro,  ^-c,  vs.  First  National  Bank,  415. 

2.  Where  evidence  is  introduced  impeaching  the  genuineness  of  the  sup- 

posed indorsement,  it  is  competent  to  submit  the  paper  to  the  jury 
to  show  that  it  had  been  issued  by  the  Treasury  Department,  and 
to  determine  if  the  indorsement  was  a  forgery.    Ih. 

3.  The  acknowledgment  of  a  power  of  attorney  before  the  clerk  of  a  county 

court,  with  the  seal  of  the  court  affixed,  does  not  raise  a  presump- 
tion of  law  that  the  instrument  was  executed  by  the  person  men- 
tioned in  the  certificate  of  said  clerk.  Where  there  is  evidence  tend- 
ing to  prove  and  disprove  a  valid  execution,  the  question  must  be 
submitted  to  the  jury  upon  all  the  facts.    Ih, 

4.  If  there  is  a  valid  execution  of  a  power  of  attorney,  it  is  a  sufficient 

authority  to  the  attorney  to  place  the  name  of  the  payee  on  the  back 
of  the  draft,  and  to  receive  the  money  thereon.  Or,  if  the  power  of 
attorney  was  left  in  the  hands  of  the  attorney,  to  be  used  by  him 
and  he  filled  the  blanks  therein,  and  by  that  means  placed  the  in- 
dorsement on  the  draft,  it  would  be  a  good  and  valid  utterance  of 
the  draft  as  against  the  payee,  or  those  claiming  under  her.    Ih. 

5.  If  the  husband,  during  his  life-time,  never  reduced  the  draft  to  his  pos- 

session, then,  upon  his  death,  it  became  absolutely  the  wife's  prop- 
erty by  survivorship;  and  if  she  has  not  waived  her  right  thereto, 
the  representative  of  the  husband's  estate  has  no  interest  in  the 
cause  of  action.    Ih, 

TRUSTS. 

1.  Where  all  the  purposes  and  conditions  of  a  trust  created  by  a  will  and 

codicil  are  exhausted,  equity  will  distribute  the  estate  among  the 
devisees,  who  are  also  next  of  kin,  although  the  period  for  the  expira- 
tion of  the  trust  has  not  arrived.    Coltman  vs.  Moore,  197. 

2.  The  court  will  not  extend  the  trust  further  than  is  necessary  to  sup- 

port those  of  Its  purposes  which  are  valid  in  law.    Ih, 

3.  The  sale  of  real  estate  under  a  deed  of  trust,  as  a  whole,  when  it  is 

capable  of  being  divided,  and  when  serious  injury  has  been  occasioned 
by  that  way  of  selling,  furnishes  just  ground  for  relief  in  a  court  of 
equity.    Hill  vs.  ShoemaJcer,  305. 
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4.  If  the  property  has  beeu  consolidated  and  improved  into  a  paper-mill , 

(after  the  deed  was  made,;  with  fixed  machinery  and  water-power  to 
operate  the  same,  the  sale  will  be  set  aside,  if  it  is  made  without  refer- 
ence to  this  altered  condition  of  the  property.    lb, 

^.  In  case  of  the  sale  of  real  property  under  a  deed  of  trast,  the  parchaser, 
as  matter  of  law,  becomes  vested  with  the  title,  and  if  the  person  who 
executed  the  trast-deod  remains  in  possession  of  the  premises,  with- 
out any  a^i^recment  to  that  effect,  he  becomes,  by  operation  of  the 
landlord  and  tonantact,  tenant  by  sufferance  to  snch  purchaser,  and, 
upon  being  notified  to  quit  in  thirty  days,  is  liable  to  be  tnraed  out 
by  proceedings  under  that  statute.    Lacks  vs.  Jones,  345. 

6.  Leased  premises  were  used  as  a  hotel,  and  the  lessee  exec n ted  trust. 

deeds  on  the  furniture  to  secure  the  parties  from  whom  he  purchased 
and  other  creditors.  Subsequently,  the  landlord  accepted  in  lien 
of  the  lessee  another  tenant,  who  bought  out  the  lessee,  and  assumed 
the  payment  of  all  rent  in  arrear  and  of  all  liens  upon  the  furniture. 
Upon  the  faith  of  this  agreement,  the  tenant  paid  all  the  back  rent, 
and  the  rent  accruing  for  some  time  afterward,  to  the  landlord  ;  he 
also  paid  off  a  large  portion  of  the  claims  secured  by  the  deeds  of 
trust.  Held^  that  the  balance  due  upon  such  trnst-deeds  had  priority 
over  the  landlord's  lien  for  rout,  and  that  there  was  a  change  of  ten- 
antrj'  as  well  as  of  propjrty  in  the  furniture.  While  vs.  Ft'eedmin's 
Bank,  509. 

7.  A  landlord  will  lose  his  lien  by  conduct  which  misleads  bona-fide  pur- 

chasers for  valuable  consideration.    lb. 

5.  Where  trustees  have  moneys  in  their  hands,  claimed  by  a  landlord 

upon  his  lien  for  rent,  and  by  creditors  having  trnst-deeds  on  the 
furniture  on  the  rented  premises,  a  bill  of  interpleader  will  be  sas- 
tained  when  the  fund  is  not  sufficient  to  pay  both.    lb. 

9.  A  will  devised  fourteen  lots  of  ground  in  the  city  of  Washington,  in 
trust,  "for  a  site  for  the  erection  of  a  Hospital  for  Foundlings,  to  be 
built  and  erected  by  any  association,  society,  or  institution  that  may 
hereafter  be  incorporated  by  act  of  Congress,  as  well  for  snch  hos- 
pital, and  upon  such  incorporation  upon  further  trust  to  grant  and 
convey  said  trnst-estate  to  the  institution  so  incorporated,  which  con- 
veyance shall  be  absolute  and  in  fee :  Provided,  nevertheless,  that 
such  corporation  shall  be  approved  by  my  said  trustees,  or  thesurviv- 
oi's  of  them  or  their  successors  in  the  trust ;  and  if  not  so  approved, 
then  upon  further  trust  to  hold  the  said  lots  for  the  same  purpose  until 
a  corporation  shall  be  so  created  by  act  of  Congress,  and  shall  meet 
the  approval  of  said  trustees,  4&c.,  to  whom  full  discretion  is  given 
in  this  behalf;  and  upon  such  approval  in  trust,  to  convey  as  afore- 
said," &c.  Held,  that  the  devise  was  not  void  under  the  rule  in  re- 
gard to  perpetuities,  which  has  no  application  in  case  of  a  trast 
for  charitable  purposes,  nor  is  the  devise  void  on  account  of  the 
uncertainty  of  its  objects.  Oald  vs.  Washington  Hospital  for  Found- 
iingSj  541. 
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10.  Tbo  jarisdiction  of  the  coart  over  charitable  trusts  rests  on  aDcieut 

and  well-settled  grounds,  independently  of  the  statutes  of  13  Eliza- 
beth.    lb. 

11.  As  the  trustees  are  invested  with  absolute  discretion,  if  even  Con- 

gress should  fail  to  create  a  corporation,  or  one  acceptable  to  the 
trustees,  or  if  the  grant  to  the  future  corporation  should  be  void,  the 
trustees  would  hold  the  property  themselves  for  the  same  purpose, 
and  might  erect  the  hospital.    lb. 

12.  As  the  taxes,  charges,  and  assessments  are  directed  to  be  paid  by  the 

executors  out  of  the  residue  of  the  estate,  it  was  contemplated  that 
the  corporation  should  be  created  during  their  life-time,  and  before 
the  final  settlement  of  the  estate.  The  conveyance  was,  therefore, 
to  be  made  within  the  period  prescribed  by  the  rule  of  perpetuities. 
lb. 

TRUSTEE. 

1.  It  is  an  eiitablished  principle  in  this  court,  that  a  trustee  or  agent,  in 
respect  of  the  sale  of  property,  cannot  become  a  purchaser,  either 
himself  or  by  the  intervention  of  another  party,  without  the  most 
positive  explanations  as  to  the  good  faith  and  honesty  of  the  trans- 
action.   Stephens  vs.  BeaU,  38. 

USURY. 

1.  A  note  made  in  the  State  of  Pennnylvania  is  not  invalidated  by  the 

laws  of  that  State,  though  more  than  the  legal  rate  of  interest  is 
contracted  for.  The  excess  over  such  legal  rato  is  recoverable  by  the 
debtor ;  and,  therefore,  a  note  given  iu  this  District,  in  part  pay- 
ment of  the  principal  of  such  a  note,  is  to  be  governed  by  the  usury 
laws  of  that  State,  and  as  such  principal  is  a  valid  indebtedness  in 
Pennsylvania,  the  renewal  note  given  for  its  consideration  is  equally 
binding  here.    Eh'awn  vs.  Grant,  31. 

2.  Where  a  span  of  horses  and  other  chattels  are  conveyed,  upon  an  agree- 

ment that  the  owner  may  repurchase  the  same  within  six  months, 
upon  paying  the  amount  advanced,  with  two  and  a  half  per  cent, 
per  month  for  the  use  thereof:  held,  that  the  contract  is  usurious 
upon  its  face,  and  the  agreement  valid  only  for  the  actual  sum 
advanced.    Starkweather  vs.  Prince,  144. 

3.  In  an  action  by  the  payee  of  a  promissory  note  against  the  maker, 

the  latter  may  be  examined  as  a  witness  to  prove  the  defense  of 
usury.    Eastwood  vs.  Creecy,  232. 

4.  The  advance  of  money  made  by  a  building  association  to  one  of  the 

stockholders  upon  the  shares  which  he  owns  is  not  a  loan  of  money, 
but  a  purchase  of  such  stock,  and  is  therefore  not  affected  by  asury, 
and  an  account  rendered  by  the  association  in  which  such  advance 
is  charged  as  a  loan  is  erroneous.  Pabst  vs.  Building  Jssocialion, 
385. 

5.  A  bill  of  exchange  on  three  months,  drawn  in  New  York  upon  S.  in 

the  city  of  Washington,  and  by  him  accepted  for  the  accommoda- 
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tion  of  the  drawer,  and  returned  to  such  drawer  in  New  York,  where 
he  negotiated  it,  upon  an  agreement  that  the  person  making  the 
discount  should  retain  a  sum  greatly  beyond  the  rate  of  interest 
allowed  by  the  laws  oi  that  State,  it  was  held,  that  the  Talidity  of 
the  contract  was  to  be  detei  iiiimd  by  reference  to  the  statate  of 
New  York,  which  declared  a  contract  yorAnhen  nsnrious,  and  that 
consequently  the  bill  now  in  suit  was  void  for  tb9#HMfion.  Gai- 
laudet  vs.  Sykes,  489. 

6.  A  note  for  $500,  with  interest  at  the  rate  of  ten  per  cent.,  made  for  the 
accommodation  of  the  indorsers,  and  negotiated  to  the  plaintiff  for 
$460,  who  was  the  first  holder  for  value,  with  notice  of  its  character, 
was  held  to  be  usurious  under  the  3d  section  of  the  act  of  Congress 
of  April  22, 1870,  and  that  plaintiff  could  recover  no  more  than  the 
amount  he  paid  for  the  note  without  interest.  Sullivan  vs.  Snell 
et  ahf  585. 

VARIANCE. 

i.  A  declaration  on  a  policy  of  life-insurance  stated  the  consideration  to 
be  the  payment  of  premiums  quarterly.  The  policy  proved  at  tbe 
trial  was  expressed  to  be  in  consideration  of  said  premiams,  and  of 
the  statements  and  declarations  made  in  the  application  for  tbe 
policy.  ITeldf  that  the  variance  was  not  material.  Jacobs  vs. 
National  Life-insurance  Company,  652. 

VENDOR'S  LIEN. 

1.  A  bill  in  equity  can  be  filed  to  enforce  a  vendors's  lien  for  the  parcbase- 

money  of  land  sold  and  conveyed,  only  when  the  complainant  has 
obtained  a  judgment  at  law  for  the  amount  due;  or  when  he  avers 
in  his  bill  such  facts  as  will  show  that  he  cannot  have  a  full,  com- 
plete, and  adequate  remedy  at  law.    Ford  et  ah  vs.  Smith,  592. 

2.  Where  the  answer  sets  up  that  there  is  no  such  averment  in  the  bill, 

the  court  will  entertain  the  question  of  jurisdiction  at  the  hearing 
and  dismiss  the  bill.    lb, 

3.  This  principle  is  peculiarly  appropriate  in  a  case  whore  the  existence 

of  the  debt  is  disputed,  and  the  conflict  of  testimony  leaves  it  doabt- 
ful  whether  there  is  anything  due.    lb, 

VOLUNTARY  CONVEYANCES. 

1.  A  voluntary  conveyance  to  a  wife  by  a  husband  of  the  bulk  of  bis 

property  is  void  as  against  existing  creditors.  Salter,  ^c,  vs.  Imm 
et  ah,  275. 

2.  There  is  a  presumption  of  law  and  fact  that  the  grantor  in  such  a  deed 

intends  a  fraud  upon  his  creditors,  and  the  mere  declaration  of  tbe 
parties  to  such  a  trajisaction  that  they  acted  in  good  faith  will  not 
be  sufficient  to  repel  this  inference.    lb, 

3.  As  respects  subsequent  creditors,  the  conveyance  is  not  void  unless 

there  is  intentional  fraud  contemplated  by  the  grantor  in  the  crea- 
tion of  future  debts,    lb. 
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4.  If,  however,  in  a  court  of  equity,  a  oonveyanoe  is  set  aside  as  being 

voluntary  and  fraudulent  against  existing  creditors,  the  creditors 
whose  debts  have  been  contracted  since  the  execution  of  such  con- 
veyance may  come  in  and  share  in  the  benefit  of  the  fund  thus  cre- 
ated,   lb. 

5.  The  statute  of  13  Elizabeth  in  regard  to  frauds  and  perjuries  is  the  law 

of  this  District,  and  declares  all  conveyances  void  which  are  made 
to  defraud  such  creditors  as  the  grantee  is  indebted  to  at  the  time ; 
but  in  a  case  of  actual  fraud  as  respects  subsequent  creditors,  the 
deed  will  also  be  declared  void.    lb, 

6.  If  a  voluntary  conveyance  be  made  with  a  view  of  becoming  indebted, 

that  fraudulent  intent  may  be  inferred  from  the  fact  that  the 
grantor  contracted  debts  immediately  after  he  made  it  and  has  not 
paid  them.    lb, 

7.  When  a  person  is  indebted  in  a  small  amount,  and  has  ample  means, 

and  is  not  embarrassed  in  his  circumstances,  he  may  make  a  gift  in 
favor  of  his  wife  and  children,  and  it  cannot  be  impeached,  for  want 
of  consideration,  by  his  creditors.    lb, 

8.  A  deed  of  trust  executed  for  the  benefit  of  the  grantor's  wife  and  child- 

rea,  in  consideration  of  love  and  affection,  is  not  void  on  its  face  as 
to  creditors  by  reason  of  a  provision  therein  by  which  the  grantor 
reserves  to  himself  the  right  to  sell  and  dispose  of  the  trust-prop- 
erty as  he  shall  deem  most  for  the  advantage  of  his  said  wife  and 
children,  and  where  the  property,  however  varied,  is  to  be  in  the 
name  of  the  trustee  for  the  benefit  and  nse  of  the  beneficiaries  dur- 
ing such  grantor's  natural  life,  and  at  his  death  is  to  be  equally 
divided  among  them.    Offutt  et  al,  vs.  King  et  aZ.,  312. 

9.  A  voluntary  conveyance  is  void  as  to  existing  creditors,  but  not  as  to 

subsequent  creditors  unless  there  is  intentional  fraud  contemplated 
by  the  grantor  in  the  creation  of  future  debts.    lb, 

10.  Where  a  person  is  indebted  in  a  small  amount  and  is  doing  a  pros- 

perous business  and  is  not  embarrassed  in  his  circumstances,  he 
may  ^ake  a  conveyance  in  favor  of  a  wife  and  children,  and  it  can- 
not be  impeached  for  a  want  of  consideration.  Natural  love  and 
affection  is  a  good  and  valid  consideration  in  a  deed  from  a  parent 
to  a  child.    lb, 

11.  A  creditor  may  apply  payments  to  any  of  the  debts  due  him,  in  his  dis- 

cretion, where  the  debtor  has  failed  to  give  any  direction ;  and 
when  he  makes  it,  he  cannot  afterward  change  the  application. 
Equity,  however,  will  not  permit  an  appropriation  to  be  made  by 
the  creditors  for  the  mere  purpose  of  showing  an  apparent  indebt- 
edness at  the  date  of  a  trnst-deed,  in  order  to  raise  a  presumption 
that  it  was  fraudulently  executed  by  the  debtor.    lb, 

12.  Where  a  married  woman  acquired  title  to  real  estate  which  was  paid 

for  by  money  belonging  to  her  husband,  she  cannot  hold  said 
property  as  against  his  creditors.    Mitchell  vs.  Seitz,  480. 
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13.  Where  a  parchase  of  real  estate  is  made  in  the  name  of  a  married 
woman,  and  there  is  no  proof  that  she  has  separate  means  or 
funds,  and  the  husband  is  carrying  on  a  successfal  business  and 
not  paying  his  debts,  the  presumption  is  that  the  purchase  was 
made  by  funds  which  he  had  furnished.    lb. 

WAGES. 
See  Contract,  1. 

WASHINGTON  GAS-LIGHT  COMPANY. 

1.  The  Washington  Gas-Light  Company  is  authorized  to  use  the  streets 

of  the  city  for  the  purpose  of  laying  gi»-pipes,  but  it  is  the  duty  of 
the  company  to  perform  the  work  so  that  other  persons  may  receive 
no  injury  through  the  negligence  of  the  company,  or  of  its  agents, 
in  such  use  of  the  public  streets.    Dillon  vs.  iraahington  Gas-Ligh 
Company f  626. 

2.  Where  an  individual  has  received  an  injury  by  falling  into  a  trench 

dug  in  a  traveled  street  and  imperfectly  filled  up,  the  company 
wil  not  be  relieved  from  liability  therefor,  although  the  work  has 
been  approved  of  and  accepted  by  the  officers  of  the  District  gov- 
ernment,   /fr. 

3.  It  is  the  duty  of  the  company  to  put  the  street  in  as  good  condition 

as  it  had  previoubly  been,  and  also  to  exercise  a  careful  foresight 
so  as  to  prevent  any  injury  afterward  which  might  be  occasioned 
to  the  work  by  storms  and  rain-falls,  and  which  would  render  the 
work  dangerous  to  persons  traveling  on  the  street.    Ih, 

WILL. 

1.  In  the  interpretation  of  a  will,  the  general  purpose  of  the  testator  is  to 

prevail.     Coltman  et  al,  vs.  Moore  tt  al.,  197. 

2.  Where  all  the  purposes  and  conditions  of  a  trust  created  by  a  will  and 

codicil  are  exhausted,  equity  will  distribute  the  estate  among  the 
devisees  who  are  also  next  of  kin,  although  the  period  for  the  expira- 
tion of  the  trust  has  not  arrived.    lb. 

3.  The  court  will  not  extend  the  trust  further  than  is  necessary  to  sup- 

port those  of  its  purposes  which  are  valid  in  law.    lb. 

4.  A  power  to  sell  real  estate  for  the  payment  of  debts  and  the  education 

of  children  contained  in  a  will,  may  be  executed  by  a  surviving  exec- 
utor, without  reciting  such  power  in  the  executing  deed  of  convey- 
ance ;  provided  that  the  intent  to  execute  the  power  is  shown  by 
the  circumstances  of  the  case.  By  the  omission  of  the  usual  recital.s 
in  a  deed  that  the  grantor  is  a  surviving  executor,  and  that  it  was 
executed  in  pursuance  of  a  power,  such  deed,  though  not  in  an  ap- 
proved form,  is  not  for  that  reason  void.    Coombs  vs.  O^Xealj  405. 

5.  A  will  devised  fourteen  lots  of  ground  in  the  city  of  Washington  in 

trust  ''for  a  site  for  the  erection  of  a  Hospital  for  Foundlings,  to  be 
built  and  erected  by  any  association,  society,  or  institution  that  may 
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hereafter  be  incorpoTAted  by  act  of  Congress,  as  and  for  snoh 
hospital,  and  upon  such  incorporation  npon  further  trnst  to  grant 
and  convey  said  trast-estate  to  the  institution  so  incorporated,  which 
conTcyance  shall  be  absolute  and  in  fee :  Provided,  nevertheless,  that 
snch  corporation  shall  be  approved  by  my  said  trostees,  or  the  sur- 
vivors of  them,  or  their  successors  in  the  trust ;  and  if  not  so  ap- 
proved, then  upon  further  trust  to  hold  the  said  lots  for  the  same 
purpose,  until  a  corporation  shall  be  so  created  by  act  of  Congress, 
and  shall  meet  the  approval  of  said  trustees,  &o.,  to  whom  full  dis- 
cretion is  given  in  this  behalf;  and  upon  such  approval  in  trust,  to 
«>  convey  as  aforesaid,"  &o.    Held,  that  the  devise  was  not  void  under 

ilr  the  rule  in  regard  to  perpetuities,  which  has  no  application  in  case 

rn-L  of  a  trust  for  charitable  purposes,  nor  is  the  devise  void  on  account 

i:-:  of  the  uncertainty  of  its  objects.    Ould  vs.  Waakiftgton  Hospital  for 

1.:  FoundUngSf  541. 

6.  As  the  trustees  are  invested  with  absolute  discretion,  if  even  Congress 

should  fail  to  create  a  corporation,  or  one  acceptable  to  the  trustees, 

or  if  the  grant  to  the  future  corporation  should  be  void,  the  trustees 

,.^  would  hold  the  property  themselves  for  the  same  purpose,  and 

might  erect  the  hospital.    Ih, 

7.  As  the  taxes,  charges,  and  assessments  are  directed  to  be  paid  by  the 

executors  out  of  the  residue  of  the  estate,  it  was  contemplated 

that  the  corporation  should  be  created  during  their  life-time,  and 

before  the  final  settlement  of  the  estate.    The  conveyance  was 

therefore  to  be  made  within  the  period  prescribed  by  the  rule  of 

perpetuities.    Ih. 

WITNESSES. 

See  Promissory  notes,  4,  5,  6, 7,  8. 
Evidence,  5. 

1.  If  a  party  on  cross-examination  asks  about  a  matter  not  stated  in  the 

direct  examination,  this  court  will  not  for  that  reason  reverse  the 
judgment  when  the  bill  of  exceptions  does  not  show  the  answer  of 
the  witness,  or  that  it  was  improper  or  unfavorable  to  the  party 
making  the  objection.    Eastwood  vs.  Oeecy,  232. 

2.  In  an  action  by  the  payee  of  a  promissory  note  against  the  maker,  the 

latter  may  be  examined  as  a  witness  to  prove  the  defense  of  usury. 
Ih. 

^  3.  The  privilege  of  a  witness  in  attendance  upon  a  congressional  commit- 

tee is  not  higher  than  that  of  a  member  of  Congress ;  he  may,  there- 
fore, be  served  with  a  summons  as  defendant  in  a  suit  commenced 
in  this  court.     Wilder  vs.  Welsk^  566. 

'  4.  Testimony  of  witnesses  tending  to  show  an  alteration  in  the  name  of 

the  grantee  in  a  conveyance  of  real  property  will  not  affect  the  va- 
lidity of  the  deed  when  no  such  alteration  appears  upon  its  face, 
and  when  it  is  evident  that  the  witnesses  are  laboring  under  an 
obvious  and  palpable  mistake.    Taoher  et  al.  vs.  Ormes  et  dl.,  652. 
46  D  0 
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